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I. PO’S CONSTRUCTION OF “CHEESE WHEY RETENTATE
COMPOSITION” IS OVERLY NARROW

PO conflates “cheese whey retentate” and “cheese whey retentate composi-
tion” and then narrows both to the “portion of cheese whey that is captured by the
filter,” effectively reading “composition” out of the claims. See POPR, 12, The in-
trinsic record does not support that rewrite. The claims differentiate between “cheese
whey retentate” and “cheese whey retentate composition,” evidencing that they are
not identical concepts. See, e.g., Ex1001, cls. 8-9. PO’s same construction for both
terms cannot be reconciled with its own admission that a “cheese whey retentate
composition” may “optionally...comprise additional components.” See POPR, 12.
Having acknowledged that the claimed composition may permissibly include addi-
tives and be subjected to processing while still remaining a “cheese whey retentate
composition,” PO cannot draw an artificial line at the point of filtration.

The plain meaning of a “cheese whey retentate composition” is a composition
formed to include cheese whey retentate. Nothing in the intrinsic record limits the
composition to the immediate output of a single filtration step or excludes retentate-
derived processing. Rather, PO’s construction improperly excludes preferred em-
bodiments. Vitronics Corp. v. Conceptronic, Inc., 90 F.3d 1576, 1583 (Fed. Cir.
1996). Construing “cheese whey retentate composition” to encompass the retentate-
derived composition as formed and processed aligns with the claim language and

specification.
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The specification describes filtering cheese whey to form a retentate and then
uses that retentate in downstream operations to form a “reduced-GMP cheese whey
retentate composition,” such as through enzymatic hydrolysis or microfiltration pro-
cesses. Ex1001, 6:29-31, 7:36-39, 8:1-14, 15:61-67. Notably, once GMP levels have
been reduced to obtain “reduced-GMP cheese whey retentate composition,” addi-
tional processing steps may occur prior to heat treatment. Particularly, water may be
added to adjust the protein content of the liquid solution before the denaturation step
(id., Example 2, 17:18-33). This expressly demonstrates the “cheese whey retentate
composition” may be further modified prior to being heated, reinforcing that the
claimed process encompasses intervening adjustments before denaturation.

“Cheese whey retentate composition” is a composition formed using cheese
whey retentate, not limited to the immediate retentate after filtration.

II. PO INCORRECTLY INTERPRETS “BLG:ALA RATIO OF
GREATER THAN 5.00” AS EXCLUDING ALA REPORTED AS
ZERO BECAUSE OF DETECTION LIMITS OR ROUNDING

PO’s ratio arguments rest on misreading the intrinsic record and basic analyt-
ical metrology. Correctly understood, the claimed ratio does not exclude a non-zero
denominator that is reported as zero due to detection limits or rounding.

As a threshold matter, PO’s position hinges on Table 13 from Nielsen785’s
Example 7—an embodiment addressing mixtures of WPI and BLG—that is distinct

from Example 1, which the Petition relies upon and addresses dense whey protein
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nanogels. Pet. 14-20, 22-23; compare Ex1005, 88:10-90:20 (Example 1), with id.,
105:4-107:8 (Example 7). Table 13 of Nielsen785 cannot negate the composition of
the source powder identified “for preparation of whey protein nanogels,” which itself
reports nonzero ALA. As the Petition repeatedly explains, Nielsen785 consistently
discloses a source powder with 96.5% BLG and 0.2% ALA by protein weight, re-
sulting in BLG:ALA ratio that is orders of magnitude greater than 5. Pet. 15-17.
Moreover, where ALA is reported as “<0.5%,” a POSITA would have understood
that as a nonzero upper bound, likewise yielding ratios far exceeding 5. /d., 36-37.
Even when considered in the context of Table 13, PO’s reliance on the “0%
ALA” entry as showing literal absence of ALA is incorrect. The “0%” designation
does not establish the literal absence of ALA. Rather, a POSITA would have
recognized “0%” as a below-detection/rounded reporting convention, not proof of
literal absence—particularly where the very powder used to prepare the solutions
lists ALA at 0.2% and the other ALA values reported in Table 13 are all expressed
as integers (e.g., 2%, 3%, or 5%). See Pet. 15-17, 36-37; see Ex1005, Tables 1 and
13. Additionally, Patent Owner’s invocation of Ashland Oil is inapposite: that case
addressed integer counts of methylene bridges, which cannot exist in fractional
amounts. See POPR, 13 (citing Ashland Oil, Inc. v. Delta Resins & Refractories,
Inc., 776 F.2d 281, n.22 (Fed. Cir. 1985)). Here, the values are weight percentages

subject to detection limits and rounding.
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