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Capital One exposed that WAPP’s minimal “settled expectations” argument 

was meritless because WAPP relied on little more than the patent’s age, which was 

outweighed by the Proxense factors, among others. See Paper 8 (“DDOpp.”) 15. 

After ignoring Proxense in its opening brief, WAPP now (Paper 9, “DDReply”) 

relies on baseless accusations against Capital One, mischaracterizations of the facts, 

and misunderstandings of the law. Discretionary denial remains unwarranted. 

The “lack of commercialization, marking, and licensing of WAPP’s claims 

cut against WAPP’s settled expectations claim.” DDOpp. 15 (emphasis added). 

Capital One stands by that accurate application of Proxense, which found that such 

facts “weigh against” settled expectations claims. Intel Corp. v. Proxense LLC, 

IPR2025-00327, Paper 12 at 3 (Dir. June 26, 2025). Proxense provides “non-limiting 

examples” of what may defeat settled expectations, as WAPP concedes (DDReply 1-

2). Proxense does not “require[] showing that none of the listed activities happened” 

as WAPP later claims (DDReply 3). WAPP’s failure in its opening brief to show the 

challenged claims were commercialized, marked, or licensed remains compelling 

evidence that settled expectations do not support discretionary denial. 

WAPP continues to conflate the challenged claims (claims 60-69) with the 

other claims of the ’192 patent; facts relevant to the other claims do not automatically 

apply to these challenged claims. DDReply 2. There is no dispute that WAPP has 

previously asserted the patent (see generally DDReply), but legal determinations 
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(e.g., invalidity and infringement) are made on a claim-by-claim basis, including for 

discretionary factors. See Proxense, 2 (“reasons why the Board should review 

challenged claims”) (emphasis added). WAPP’s repeated references to its previous 

’192 patent assertions fail to acknowledge this fundamental legal truth. WAPP’s 

allegation that the prior infringement verdict shows the patent’s “invention has been 

heavily commercialized” therefore remains irrelevant: that trial did not address the 

challenged claims, as the record and Capital One unmistakably show (see DDOpp. 

2; Ex.2008, 1227:14-17). WAPP cannot rebut this. The previous trial and verdict do 

not support commercialization of the purported inventions of claims 60-69. There is 

no evidence these claims were commercialized by anyone; WAPP provides none.  

WAPP’s licensing argument likewise fails to move the needle. DDReply 2. 

First, WAPP misunderstands Capital One’s argument, which focused on WAPP’s 

failure to provide “evidence of marking compliance” or “marking by licensees.” 

DDOpp. 15. WAPP still has not provided such evidence. Second, WAPP has only 

produced one settlement/license, with Bank of America, but that litigation did not 

involve the claims challenged here, and WAPP presents no evidence in this 

proceeding to show that settlement/license is relevant to the challenged claims at all. 

WAPP has not produced any purported license with JP Morgan, the sole defendant 

charged with infringing independent claim 60. 

WAPP’s odd argument that Capital One did not carry its burden to “articulate” 
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unmarked products is wrong on multiple levels. DDReply 3. First, Capital One 

satisfied the “low bar” (Arctic Cat Inc. v. Bombardier Recreational Prods. Inc., 876 

F.3d 1350, 1368 (Fed. Cir. 2017)) of putting WAPP on notice by accurately stating 

WAPP “is a non-practicing entity” with no products to mark, which WAPP tacitly 

concedes. DDOpp. 15. Second, WAPP misunderstands the relevant burdens. At the 

Board, any “request for relief” is a motion (37 C.F.R. § 42.2), in which the “moving 

party” (WAPP) “has the burden of proof to establish” entitlement to relief (37 C.F.R. 

§ 42.20(c)). WAPP therefore bears the burden to produce licensing evidence and 

supporting argument, pertinent to claims 60-69, sufficient to demonstrate 

entitlement to discretionary denial of Capital One’s meritorious IPR of claims 60-

69. WAPP fails to meet that burden, and it is not entitled to relief.  

Finally, WAPP’s argument that the patent has been applied in Capital One’s 

technology space fails for the same reasons. DDReply 3. The Reply focuses on 

developing applications, which may be relevant to other asserted claims, but WAPP 

conspicuously presents nothing to show that claim 60’s specific requirement for an 

“application configured to enable a user to modify a photo on the mobile device” 

has been applied. The earliest that claim 60 could even be considered to be “applied” 

in Capital One’s technology space is 2024 (against JP Morgan). One year is an 

insufficient period to create settled expectations to support discretionary denial.  

The Director should reject WAPP’s discretionary denial request. 
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