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Capital One submits this authorized Reply to Paper 7 (“POPR”). The POPR’s 

arguments conflict with facts and precedent. The Petition’s merits remain strong. 

First, WAPP disingenuously argues that “no prior ’192 Patent challenger has 

asked for a product-by-process construction for Claim 60” (POPR, 26). WAPP’s 

own counsel produced documents to Capital One on October 8, 2025 showing that 

at least one other challenger took just that position. For example, JP Morgan’s 

invalidity claim charts served in earlier litigation explicitly argued that limitation 

60[b] was “directed to the process of developing … the application,” cited product-

by-process legal precedent, and contended that patentability should be judged only 

“on the product itself” not “on its method of production.” Ex.1055, 13. Other 

invalidity charts included the same text.  

The court in the JP Morgan case did not decide one way or another whether 

to construe the limitation to be a product-by-process claim. Thus WAPP’s footnote 

accusing Capital One of not demonstrating why a different outcome is warranted is 

also baseless; there is no contrary previous finding to address. POPR, 26 n.9. 

Second, WAPP’s argument that claim 60’s software authoring platform 

“should be interpreted in its structural sense” by “default” (POPR, 27), contradicts 

its own infringement contentions. WAPP contends defendants’ “mobile applications 

that they develop … are configured to enable a user to modify a photo on the mobile 

device” (product) and “mobile applications are developed using a software authoring 
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platform …” (alleged product developed by a specific process). Ex.1056, 63-64. Its 

district court complaint similarly contends that Capital One’s “application is a 

‘system comprising an application configured to enable a user to modify a photo on 

a mobile device’ and it was developed using ‘a software authoring platform 

configured to simultaneously visually emulate, via one or more profile display 

windows, a plurality of hardware characteristics indicative of performance of the 

mobile device when executing the application.’” Ex.2001, ¶28 (footnote omitted).  

Accordingly, consistent with WAPP’s cited case, when “the patentee has 

demonstrated” that claim language connotes a process of manufacture, and not 

structure, as WAPP has consistently done, the patentee (WAPP) should be held to 

its word. In re Nordt Dev. Co., 881 F.3d 1371, 1375 (Fed. Cir. 2018); see also Aylus 

Networks, Inc. v. Apple Inc., 856 F.3d 1353, 1359-60 (Fed. Cir. 2017) (patentees 

prohibited from arguing different interpretations for infringement and validity). 

Limitation 60[b] recites the process for developing the recited application; it is not 

due patentable weight. 

Third, Federal Circuit precedent forecloses WAPP’s “backdoor” written 

description allegations (POPR, 2, 28, 32-33). See, e.g., Arthrex, Inc. v. Smith & 

Nephew, Inc., 35 F.4th 1328, 1344-45 (Fed. Cir. 2022) (Board may consider and 

determine priority in IPR proceedings). No further response is needed. 

Fourth, WAPP’s reliance on Maxlite omits subsequent relevant events in that 
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case. POPR, 22 (citing Maxlite, Inc. v. Jiaxing Super Lighting Elec. Appliance Co., 

IPR2020-00208, Paper 10 (PTAB June 24, 2020)). Although institution was initially 

denied, on rehearing the Board reversed and granted institution. IPR2020-00208, 

Paper 14 (PTAB June 1, 2021). The reversal decision acknowledged the language 

and proposition WAPP relies on here was not based on Federal Circuit precedent. 

Id. 6. The Board then found the petitioner had identified a specific limitation lacking 

written description and an ancestral application; therefore the burden of production 

shifted to the patentee to show written description to demonstrate “that each of the 

limitations of the challenged claims” was entitled to an earlier effective filing date 

of an ancestral application. Id. 8. The patentee did not, and thus the Board found the 

claims not entitled to an earlier priority date. Id. 

Here, Capital One’s Petition identified the specific limitation (the 

“application”) and the ancestor applications that fail to provide priority support for 

the challenged claims. See Pet.42-46. The burden of production thus shifted to 

WAPP to show written description for each limitation of the challenged claims, to 

be entitled to an earlier priority date. WAPP failed to do so: its allegations of written 

description address only the recited “application” and fail to mention the “software 

authoring platform.” POPR, 34-36. WAPP has not shown it is entitled to priority to 

defeat Grounds 2A-2C.  

The Petition shows claims 60-69 are obvious; the Director should institute.  
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