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I. INTRODUCTION

The 080 Patent’s validity should be resolved by the PTAB (“the Board”),
not in court. The 080 Patent has clear validity issues that are explained by the
Petition—the merits of which Patent Owner does not contend with. Moreover,
Patent Owner asserts the 080 Patent as part of a multi-district litigation campaign
involving twelve patents from ten different families (collectively the ‘“Parallel
Litigations™). This proceeding, if instituted, will save significant resources and
resolve validity without the need for multiple trials by multiple district courts (the
Northern and Eastern Districts of Texas, collectively the “District Courts™).

The three arguments in Patent Owner’s brief fail to justify discretionary
denial. Patent Owner first attempts to argue that due to previous institution
decisions concerning six other patents asserted in the District Court litigations, the
District Courts “are better suited to review the validity of the remaining patents.”
Patent Owner’s Request at 3. This argument is not persuasive. There are still six
patents in the Parallel Litigations whose validity has not been considered by the
Board, with four pending petitions and two yet to be filed. The solution for the
already-overburdened courts in the Parallel Litigations is not to heap another six
patents on top of the six for which institution has been denied—that outcome
would only exacerbate the challenge of resolving both invalidity and infringement

in the District Courts on twelve patents.



Patent Owner also argues that Petitioner Southwest pursues inconsistent
claim construction positions before the District Court and this proceeding. But this
argument is unavailing, as Patent Owner relies on Petitioner Southwest’s
Preliminary Invalidity Contentions while ignoring Southwest’s subsequent
Opening Claim Construction Brief which does not assert indefiniteness.
Accordingly, there is no risk of inconsistent claim construction positions between
the Parallel Litigations and this proceeding, and Patent Owner identifies no basis
for discretionary denial.

Patent Owner further argues that the fact that the *080 patent issued over 15
years ago gives rise to “settled expectations” which favors discretionary denial.
Here, while Patent Owner may have included the 080 patent in its portfolio-wide
licenses, there is no evidence that Patent Owner ever licensed the 080 patent,
either directly or through a portfolio-wide license, to an airline. Thus, the fact that
the *080 patent may have been in force for years but has not been commercialized,
asserted, marked, licensed, or otherwise applied in petitioner’s particular
technology space—airlines—is a “persuasive reason” why the Board should
reviewed challenged claims several years after their issuance. Intel Corp. v.
Proxsense, LLC, IPR2025-00327, Paper 12.

Finally, though Patent Owner’s request for discretionary denial is silent with

respect to Fintiv, that analysis counsels in favor of institution. Trial is not yet set in



either of the Parallel Litigations, and an institution decision will predate any
significant expenditure in adjudicating the validity and infringement of the 080
Patent.

Thus, the number and range of the patents asserted in the Parallel
Litigations, the lack of inconsistent arguments between the Parallel Litigations and
this proceeding, and Fintiv all counsel that discretionary denial is inappropriate
here. The Petition should be instituted because its arguments against the 080
Patent are strong, and the Board is best positioned to efficiently resolve validity
given the existing strain on the District Courts. Petitioners respectfully request that
the Board review the merits of the Petition and institute trial.

II. THE DIRECTOR SHOULD ALLOW THE PETITION TO PROCEED
ON THE MERITS

A. The Board is best suited to review this patent because of the
breadth of the twelve patents asserted in the Parallel Litigations.

“The large number and vast scope of the patents asserted” in the Parallel
Litigations weighs against discretionary denial. Senzen Tuozhu Tech. Co., Ltd. v.
Stratasys, Inc., IPR2025-00438, Paper 10 at 3 (Director July 17, 2025)
(“Stratasys”). Contrary to Patent Owner’s arguments, the Board’s declining to
institute the earlier petitions does not alter this rationale, it strengthens it—there are
still twelve patents at issue in the Parallel Litigations, and this proceeding, if

instituted, will lighten the District Courts’ loads in the Parallel Litigations.



The ’080 Patent is one of twelve different patents (from ten different
families) with a diverse range of subject matter asserted in the Parallel Litigations.
This fact led the Director to decline Patent Owner’s earlier requests for
discretionary denial. E.g, Exs. 2001, 2002, and 2003. It should do so here as well.
Patent Owner is wrong that the Board’s denial of institution in the earlier
proceedings now strengthens its case for discretionary denial. If anything, those
earlier denials only reinforce the need for the Board to review the 080 Patent’s
validity, as it is now clear that the District Courts will adjudicate the validity and
infringement of a large number of unrelated patents, i.e., the six patents for which
discretionary denial was denied but for which the Board denied institution. The
Board can prevent that burden from growing even larger by instituting the Petition
and resolving the 080 Patent’s validity outside of the Parallel Litigations.

Patent Owner’s argument that “no results by the Board in the four remaining
IPRs will avoid the need for the District Courts to address the validity of patents

299

spanning a ‘diverse range of subject matter’” defies common sense. Request at 7. It
would only exacerbate the judicial-economy problem faced by the District Courts
if additional patents in the Parallel Litigations were left for their adjudication.
Further waste and inefficiency can be avoided by having a specialized tribunal—

the Board— review the *080 patent’s validity. Doing so would undeniably lessen

the load on the already-overburdened District Courts in the Parallel Litigations.



This point is especially salient given the 080 Patent’s unique subject matter
when compared to the other 11 patents at issue in the Parallel Litigations. The 080
Patent is only one of two patents in the Parallel Litigations to concern parallel
processing, the other being U.S. Patent No. 7,257,582. However, the aspects of
parallel processing addressed by each of these two patents are significantly
different from each other, as demonstrated by their respective claims and by the

classifications assigned to each by the Patent Office:

Patent Classification Exemplary Claim
7’7 12’080 ey 1?1:},;;1;1/44_ (2006.01) 1 A _methOd Of developmg .a
Gor 100 0060n) distributed parallel computing

establishing at least one distributed
shared variable, wherein the at least
one distributed shared variable is a
single variable that includes several
variables that may be physically
distributed across multiple

memories; . . .
51) Int. CL :
7,257,582 | OV -t e 2006.00) 1. A method of effecting on a
(52) US.CL oo 707/10:707/104.1 1 1 . _
(58) Field of Classification Search ............. 707/1-10, preeXIStlng lnput ﬁle a Computer

707/100-104.1, 200 206: T18105; 719316 | executable process comprised of a
plurality of subtasks, the method
comprising the steps of:

(a) automatically determining file
allocation and logically subdividing
records of said input file into a
plurality of partitions;

(b) distributing descriptions of all of
said partitions to each of a plurality




Patent Classification Exemplary Claim

of subtask processors; . . .

The 080 Patent’s unique stature in the Parallel Litigations is obscured in
Patent Owner’s discretionary denial brief, which contains an inaccurate table that
omits two of the patents in the Parallel Litigations and describes the subject matter
of the remaining patents at such a high level of generality that the comparison
between patents is meaningless. Request at 6. For example, Patent Owner
incorrectly characterizes four of the patents at issue of being in the “technology
area” of “distributed networking”—the *080 patent, the *582 patent and two other
patents (U.S. Patent Nos. 8,332,844 and 7,712,282). Request at 6-7. Unlike the
’080 patent (and the 582 patent), these two other (related) patents are not directed
to parallel processing; instead, as demonstrated by their titles, these patents are
directed to distributed application management, not to parallel processing. Indeed,
Patent Owner asserts these two patents against a different software application
(Kubernetes) than it asserts for the 080 patent (Spark). Exs. 1012, 1013. Thus,
Patent Owner’s argument that the subject matter areas of other patents in the
Parallel Litigations encompass that of the 080 Patent is just not true.

Moreover, the 080 Patent is one of six patents asserted in the Parallel
Litigations that has not yet reached an institution decision before the Board. This

scenario reflects others in which the Board has declined to exercise its discretion to
6




deny institution. Tesla, Inc. v. Intellectual Ventures II LLC IPR2025-00217, Paper
9 at 2-3 (Director Jun. 13, 2025) (declining to discretionarily deny institution
where six patents from a single litigation were before the Board). Thus, even
setting aside the six previously decided institution decisions and the unique subject
matter of the 080 Patent, the breadth and complexity that would be added to the
Parallel Litigations from the patents where institution has not been denied would
be reason enough for the Board not to discretionarily deny this Petition.

Last, it should be borne in mind that there are two Parallel Litigations: any
resolution of the validity of the 080 Patent’s validity by the Board will save effort
and expense in two district court proceedings. The cost-savings and efficiency of
the Board’s reviewing this patent further confirms that discretionary denial is
inappropriate here. Harbor Freight Tools USA Inc. v. Champion Power
Equipment, Inc., IPR2025-00805, Paper 20 at 2 (Director September 19, 2025)
(declining to discretionarily deny review of a patent asserted in a thirteen-patent
multi-district parallel litigation).

In sum, the fact that IPR petitions concerning previous patents asserted in
the Parallel Litigations were not instituted changes nothing with respect to
Petitioners’ arguments of efficiency and judicial economy. There is still an
unworkably high number of patents for the District Courts to adjudicate, there are

still six patents asserted in the Parallel Litigations that have not reached institution



decisions by the Board, and any review of the 080 Patent’s validity will save
resources in two different venues. On these facts, discretionary denial is not an
appropriate outcome for the 080 Petition.

B.  There is no risk of inconsistent arguments before the district court
proceedings and this proceeding that would disfavor institution.

Patent Owner claims discretionary denial is appropriate based on Petitioner
Southwest’s statements before the district court in its Preliminary Invalidity
Contentions regarding indefiniteness which allegedly creates a failure “to present a
consistent and legally sound claim construction” across the Parallel Litigations and
this proceeding. Request at 9. There is no danger of inconsistent claim
constructions between this proceeding and the Parallel Litigations, so this is not a
valid basis for discretionary denial.

Southwest Airlines made the statements relied on by Patent Owner in its
Preliminary Invalidity Contentions. Ex. 2004. Highlighting the fact that its
invalidity contentions were preliminary, and therefore not its final contentions,
Southwest Airlines stated that it “reserve[s] the right to revise, amend, and/or
supplement these indefiniteness contentions as part of the claim construction
briefing process as provided for in the Court’s scheduling order.” Id. at 279.
Consistent with the fact that its invalidity contentions are preliminary and
consistent with Southwest’s reservation of rights, Southwest did not include any

indefiniteness contentions in its Opening Claim Construction Brief in its district

8



court case. See Ex. 1014 at 9-12. Although Southwest filed its Opening Claim
Construction Brief on October 14, 2025, well-before Patent Owner filed its present
Request, Patent Owner failed, in its Request, to disclose the fact that Southwest did
not include any indefiniteness arguments in its Opening Claim Construction Brief.
There is thus no risk of inconsistent claim construction positions between the
Parallel Litigations and this proceeding.
C. A “Persuasive Reason” for the Board to Review is that the 080

Patent Has Not Previously Been Asserted In Petitioners’
“Technology Space”—Airlines

Patent Owner further contends that the fact that the 080 patent has been in
force for over 15 years demonstrates that the parties’ “settled expectations” weigh
in favor of discretionary denial. Request at 12-15.

As stated in Intel Corp. v. Proxense, LLC, IPR2025-00327, Paper 12, a
“persuasive reason” why the Board should review challenged claims several years
after their issuance, occurs when, in cases like the present one, the patent has not
been asserted in the petitioner’s particular technology space:

There may be persuasive reasons why the Board should
review challenged claims several years after their issuance
date . ... As another example, a patent may have been in force for
years but may not have been commercialized, asserted, marked,

licensed, or otherwise applied in a petitioner’s particular



technology space, if at all. These non-exclusive examples provide
considerations that weigh against a patent owner’s claim of settled
expectations and bears on the Director’s discretion.

Id. at 2-3.

Here, the Petitioners are American Airlines, Inc. and Southwest Airlines Co.
Both Petitioners are airlines. As airlines, Petitioners are not in the business of
parallel processing systems and therefore Petitioners are not in the technology
space of the 080 patent.

As best understood by Petitioners, the 080 patent, despite having been
issued over 15 years ago, has mever been “commercialized, asserted, marked,
licensed, or otherwise applied” in the “airline” technology space until Patent
Owner sued Petitioners in November 2024 in district courts in Texas. Petition at 3.
Indeed, Patent Owner offers no facts that would show that the *080 patent has been
“commercialized, asserted, marked, licensed, or otherwise applied” in the “airline”
technology space prior to Patent Owner’s district court actions against Petitioners
on the 080 patent. Instead, Patent Owner argues that it “negotiates primarily
portfolio-wide licenses that license all of its patent rights (including rights under
the 080 patent) to each licensee” and therefore “the 080 patent has been
continuously and purposefully licensed in the very same technology space that is

the subject of the infringement claims pending against Petitioners in the district

10



courts.” Request at 14-15. Patent Owner has not shown that the 080 patent has
ever been licensed to an airline.

The fact that there is no evidence of the ’080 patent ever being
“commercialized, asserted, marked, licensed, or otherwise applied” in Petitioners’
technology space—airlines—weighs against Patent Owner’s claim of settled
expectations. See Shenzen Tuozhu Technology Co., Ltd., IPR2-25-00438; IPR2025-
00531; IPR2025-00532; IPR2025-00585; and IPR2025-00611, Paper 10 at 3
(Director July 17, 2025) (Petitioner’s evidence that the challenged patents have
never been “‘commercialized, asserted, marked, licensed, or otherwise applied’ in
Petitioner’s ‘particular technology space’ is evidence that ‘weighs against Patent
Owner’s claim of strong settled expectations.”)

Setting aside the fact that Petitioners are airlines, the 080 patent was
licensed by Patent Owner from the University of California for assertion. If there
were any settled expectations regarding the 080 patent, those expectations were
that this patent did not read on open-source software as the current Patent Owner,
but not the original patent owner (the University of California), asserts.

These facts weigh against discretionary denial.

D.  Fintiv favors institution.
1. Factor 1 (likelihood of a stay) is neutral.

The relevant inquiry into Fintiv Factor 1 is “whether the court granted a stay

11



or evidence exists that one may be granted if a proceeding is instituted.” Apple,
Inc. v. Fintiv, Inc., IPR2020-08019, Paper 15 at 12 (P.T.A.B. May 13, 2020)
(informative) (“Fintiv’). Here, there is no indication from either court in the
Parallel Litigations as to how it would rule on such a stay if a proceeding were
instituted. Therefore, this factor does not weigh for or against denial. Fintiv at 12;
Sand Revolution II, LLC v. Continental Intermodal Grp.-Trucking LLC, IPR2019-
01393, Paper 24 at 7 (P.T.A.B. June 16, 2020) (informative) (“Sand Revolution”).
2. Factor 2 (proximity of the trial date) weighs against

discretionary denial because a Final Written Decision will
likely predate any trial.

The Board is set to issue its Final Written Decision on the 080 Patent by
March 29, 2027. Further, trial is not yet set in either of the Parallel Litigations.
Factor 2 accordingly weighs against discretionary denial. Murata Mfg. Co., Ltd. v.
Georgia Tech Research Corp., IPR2025-00384, Paper 13 at 2 (Director July 29,
2025).

3. Factor 3 (investment in the parallel proceeding) weighs

against discretionary denial because institution would
predate substantial investment in the Parallel Litigations.

Fintiv Factor 3 weighs strongly against discretionary denial because, on the
likely date of the Board’s institution decision, neither court in the Parallel
Litigations is likely to have issued substantive orders related to the 080 Patent,

and there will undoubtedly be substantial remaining investment in the merits of the

12



parties’ invalidity positions. Sand Revolution at 10.
The likely date of the institution decision (March 29, 2026) predates the date
set for the opening Markman brief in the American Litigation (set for March 30,
2026). Ex. 1015 at 2. The institution decision is also certain to predate any
adjudication in the Parallel Litigations of the ’080 Patent’s wvalidity or
infringement, as trial is not yet set in either of the Parallel Litigations. This IPR is
by far the most efficient way to resolve the *080 Patent’s validity going forward, so
Factor 3 weighs strongly against discretionary denial.
4. Factor 4 (overlap between issues in the petition and parallel

proceedings) weighs against discretionary denial because
overlap between the proceedings is minimal.

Factor 4 weighs against discretionary denial because the Petition includes
materially different arguments and evidence than what will be presented in the
Parallel Litigations. Sand Revolution at 11-12. Specifically, the Petition addresses
substantially more claims than are at issue in the Parallel Litigations, and, pursuant
to Sotera, Petitioners stipulated not to pursue any grounds in the Parallel
Litigations that could have been raised in this proceeding. Petition at 2.

This proceeding would address materially different issues than the Parallel
Litigations. In the Parallel Litigations, Patent Owner asserts twelve claims of the
’080 Patent (1-6 and 13-18), so Petitioners may only seek review of those twelve

claims in that forum. Conversely, Petitioners seek review of all 24 claims of the

13



080 Patent in this proceeding, including the claims asserted in the Parallel
Litigations. Petition at 1. This weighs against discretionary denial because this
proceeding can resolve substantial validity issues that the Parallel Litigations
cannot.

Moreover, Petitioners have stipulated to “not pursue in the District Court
Litigation any ground raised or that could have been reasonably raised in an IPR,”
thereby eliminating any potential overlap between this proceeding and the Parallel
Litigations. Petition at 13 (citing Sotera). Factor 4 weighs against denial. Stratasys
at 3.

S. Factor S (identity of the parties) is neutral.

When the Petitioners are the same as the named defendants in the district
court litigations, the Board has found that this factor adds “little if anything to the
discretionary denial analysis.” Aylo Freesites Ltd. f/k/a MG Freesites Ltd. v.
WellcomeMat, LLC, IPR2024-00710, Paper 13, at *17-18 (P.T.A.B. Sept. 5, 2024)
As in Aylo, the fact that there is overlap between Petitioners and defendants in the
Parallel Litigations adds little to the discretionary denial analysis here, so Factor 5

1s neutral. /d. at 18.

Of the five Fintiv factors to be considered, Factors 2, 3, and 4 weigh against

denial, and Factors 1 and 5 are neutral. The Fintiv analysis thus favors institution.
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III. CONCLUSION

For the reasons above, Petitioners respectfully ask the Director to institute

the Petition.
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