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Patent Owner Dynamic Mesh Networks, Inc. d/b/a MeshDynamics 

(“MeshDynamics”) respectfully requests that the Director deny institution of the 

Petition for Inter Partes Review (“Petition”) filed by Cisco Systems, Inc. (“Cisco”) 

challenging claims 1-21 of U.S. Patent No. 7,420,952 (“’952 patent,” Ex. 1001). 

I. INTRODUCTION 

The considerations outlined in the Director’s March 26, 2025 Memorandum 

entitled “Interim Processes for PTAB Workload Management” strongly weigh 

against institution of the Petition, and the facts here considerably exceed those 

presented in several recent discretionary denials. 

The ’952 patent issued on September 2, 2008, more than seventeen years ago. 

In 2009, less than a year after its issuance, inventor Francis daCosta, on behalf of 

MeshDynamics, first informed Cisco of the ’952 patent, and other challenged 

patents. On June 22, 2022, Mr. daCosta sent Cisco a letter providing actual notice of 

infringement of the ’952 patent and other MeshDynamics’ patents. Cisco thus had 

actual notice of the ’952 patent and other challenged patents for a significant period 

of time. Cisco had every opportunity to seek early validity challenges and inter 

partes review (“IPR”) but chose not to do so until MeshDynamics brought a district 

court challenge.  

Further, the Fintiv factors weigh in favor of discretionary denial, especially 

because no stay has issued in the multiple parallel proceedings and is highly unlikely. 
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MeshDynamics respectfully submits that under the totality of circumstances, 

discretionary denial is strongly favored. 

II. PARALLEL AND OTHER PROCEEDINGS 

On May 5, 2025, MeshDynamics filed a complaint in the Eastern District of 

Texas against Cisco asserting infringement of the ’952 patent and other challenged 

patents in Dynamic Mesh Networks, Inc. et al. v. Cisco Systems, Inc., No. 2:25-cv-

00472 (EDTX). On July 31, 2025, the parties stipulated to dismissal of the case 

without prejudice because MeshDynamics did not own the patents and lacked 

standing. On the same day, Cisco filed a complaint for declaratory judgment against 

MeshDynamics in California with respect to the same patents. Cisco Systems, Inc. v. 

Dynamic Mesh Networks, Inc. d/b/a MeshDynamics et al., No. 5:25-cv-06441 

(NDCA). MeshDynamics fixed the standing issue and re-filed its case in Texas on 

August 12, 2025, asserting the same patents as the earlier dismissed case. Dynamic 

Mesh Networks, Inc. et al. v. Cisco Systems, Inc., No. 2:25-cv-00781 (EDTX).  

Cisco also filed the following Petitions challenging patents from the same 

district court proceedings:  

• IPR2025-01303 challenging the 11,368,537 patent (“’537 patent”). 

• IPR2025-01304 challenging the 7,885,243 patent (“’243 patent”). 

• IPR2025-01569 challenging the 7,894,385 patent (“’385 patent”). 

• IPR2026-00008 challenging the 8,520,691 patent (“’691 patent”). 
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III. LEGAL STANDARDS 

“The Director may not authorize an inter partes review to be instituted unless 

the Director determines that the information presented in the petition … shows that 

there is a reasonable likelihood that the petitioner would prevail with respect to at 

least 1 of the claims challenged in the petition.” 35 U.S.C. § 314(a). 

The new discretionary denial framework goes beyond prior rules and 

guidance. See Interim Director Discretionary Process, October 3, 2025 

(https://www.uspto.gov/patents/ptab/interim-director-discretionary-process); 

Interim Processes for PTAB Workload Management, March 26, 2025 

(https://www.uspto.gov/sites/default/files/documents/InterimProcesses-

PTABWorkloadMgmt-20250326.pdf) (“Memorandum”). 

The Memorandum advises parties to address all relevant considerations in 

seeking discretionary denial of institution, which may include:   

• Whether there have been changes in the law or new judicial precedent issued 

since issuance of the claims that may affect patentability; 

• The strength of the unpatentability challenge; 

• The extent of the petition’s reliance on expert testimony;  

• Settled expectations of the parties, such as the length of time the claims have 

been in force; and 

• Any other considerations bearing on the Director’s discretion. 

Memorandum, 2-3. 

When the patent owner raises an argument for discretionary denial due to a 
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co-pending litigation, the Director also weighs the following six factors: 

1. Whether the court granted a stay or evidence exists that one may be granted 

if a proceeding is instituted; 

2. Proximity of the court’s trial date to the Board’s projected statutory 

deadline for a final written decision; 

3. Investment in the parallel proceeding by the court and the parties; 

4. Overlap between issues raised in the petition and in the parallel 

proceeding; 

5. Whether the petitioner and the defendant in the parallel proceeding are the 

same party; and 

6. Other circumstances that impact the Board’s exercise of discretion, 

including the merits. 

Apple Inc. v. Fintiv, Inc., IPR2020-00019, Paper 11, 5-6 (PTAB Mar. 20, 2020) 

(precedential) (“Fintiv”). 

IV. ARGUMENT 

A. Settled Expectations Support Discretionary Denial. 

MeshDynamics’ strong settled expectations weigh heavily in favor of 

discretionary denial because Cisco has long been aware of MeshDynamics’ 

technology, patent portfolio, and the ’952 patent but failed to seek early review of 

the patents.  

MeshDynamics has strong settled expectations because the patent issued over 

seventeen years ago. Dabico Airport Sols. Inc. v. AXA Power ApS, IPR2025-00408, 

Paper 21, 3 (PTAB June 18, 2025) (“[T]he longer the patent has been in force, the 
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more settled expectations should be.”); see also Cisco Systems, Inc., v. Quicker 

Connections LLC, IPR2025-01088, Paper 14, 2 (PTAB Oct. 17, 2025) (denying 

institution where the patent had been in force for more than seventeen years, creating 

strong settled expectations even after expiration); Intel Corp. v. General Video, LLC, 

IPR2025-01036, Paper 14, 3 (PTAB Oct. 17, 2025) (denying institution where the 

patents in force for as long as seventeen years); Kangxi Commc’ns Techs. v. Skyworks 

Sols. Canada, Inc., IPR2025-00912, Paper 9, 2-3 (PTAB Sept. 12, 2025) (denying 

institution where the patent in force for more than seventeen years). 

MeshDynamics provided Cisco with actual notice of its commercial mesh 

technology and the challenged patent and others in 2009. In August 2009, Mesh 

Dynamics, Inc. (predecessor to MeshDynamics) gave a presentation to Cisco about 

the company, its Third Generation Structured Mesh technology, and the patent 

portfolio to discuss potential collaborations: 
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Ex. 2003, ¶¶ 4-5; Ex. 2005, 3.  

MeshDynamics specifically informed Cisco of the ’952 patent and then-

pending applications for the ’243 patent (Application No. 12/154,155), the ’385 

patent (Application No. 11/818,889), and the ’691 patent (Application No. 

61/148,803) during the presentation: 
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Ex. 2003, ¶¶ 4-5; Ex. 2005, 4, 6 (annotated).1  

On June 22, 2022, MeshDynamics’ founder, Mr. daCosta, sent Cisco a letter 

specifically informing it of MeshDynamics’ mesh Wi-Fi network technology and its 

patent portfolio. Ex. 2003, ¶ 3; Ex. 2004.2 MeshDynamics provided notice of Cisco’s 

infringement of MeshDynamics’ patents, including the ’952 patent: 

 
 

 

Ex. 2004, 1, Exhibit A (annotated). 

Since Cisco had actual notice of the ’952 patent and MeshDynamics’ mesh 

technology since 2009, and actual notice of infringement since 2022, 

MeshDynamics has very strong settled expectations. See Nvidia Corp. v. Neural AI, 

 
1 Cisco has not denied that this presentation occurred. See Ex. 2002, ¶¶ 50-52.  

2 Cisco admits receiving this letter. See Ex. 2002, ¶ 55. 
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LLC, IPR2025-00606, Paper 18, 2-3 (PTAB Jul. 31, 2025) (finding settled 

expectations when patent owner sent petitioner a presentation that included a 

discussion of the patent portfolio); see also L’Oreal USA, Inc. v. Brightex Bio-

Photonics, LLC, IPR2025-00971, Paper 13, 2 (PTAB Sept. 26, 2025) (denying 

institution where evidence demonstrated that the patent owner sent a letter in 2022 

identifying the patent); Murata Mfg. Co., v. Ga. Tech Rsc. Corp., IPR2025-00383, 

Paper 14, 2 (PTAB July 29, 2025) (denying institution where the “Petitioner was 

aware that Patent Owner was involved in the same technology space for a significant 

amount of time before filing its Petition challenging Patent Owner’s patent.”). 

Moreover, Cisco has filed at least four other petitions for patents asserted in 

the district court proceedings. See supra §II. Three of these patents issued more than 

six years ago—the ’243 patent issued in 2011, the ’385 patent issued in 2011, and 

the ’691 patent issued in 2013—and Cisco had actual knowledge of these patents for 

more than 16 years. See Ex. 2005, 4, 6. Overall efficiency supports discretionary 

denial because of the strong settled expectations of the other challenged patents. See 

Samsung Elecs. Co. Ltd. v. GenghisComm Holdings LLC, IPR2025-00780, Paper 11, 

2 (PTAB Aug. 14, 2025) (finding patents in force for eight and six years created 

strong settled expectations); iRhythm Techs., Inc. v. Welch Allyn, Inc., IPR2025-

00363, Paper 10, 3 (PTAB June 6, 2025) (finding settled expectations when the 

petitioner knew of application in 2013). 



 

9 

Discretionary denial is appropriate where a patent is asserted in a district court 

case with another patent having strong settled expectations. See Cambridge Indus. 

USA, Inc. v. Applied Optoelecs., Inc., IPR2025-00433, Paper 12, 2-3 (PTAB June 

27, 2025) (denying institution based on strong settled expectations as to other 

proceedings).  

Cisco had every opportunity to seek an early review of the ’952 patent and 

MeshDynamics’ long-issued patents but chose not to until MeshDynamics brought 

a challenge in the district court. A holistic assessment shows that MeshDynamics has 

strong settled expectations with regard to all of the challenged patents, including the 

’952 patent, and overall efficiency supports discretionary denial. MeshDynamics 

requests the Director discretionarily deny institution of the Petition. 

B. The Fintiv Factors Support Discretionary Denial. 

1. Factor 1 weighs in favor of denial because a motion to 

stay has not been filed and is unlikely to be granted.  

The district court proceedings have not been stayed, and a stay is unlikely in 

the Eastern District of Texas or the Northern District of California. A motion to stay 

pending IPR proceedings has not been filed by Cisco in either case. For that reason 

alone, a stay cannot be considered “likely.”  

Moreover, the facts of this case make it highly unlikely for a stay to be granted 

in either jurisdiction where the parallel litigation is pending. Eight patents are 

pending in the California action and across two litigations in Texas. See Ex. 2006; 
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see also Ex. 2003, ¶ 1. Cisco only has five pending petitions. District courts have a 

consistent practice of denying motions to stay when the PTAB has yet to institute 

post-grant proceedings. See Force Mos Tech., Co. v. Asustek Comput., Inc., 2024 

U.S. Dist. LEXIS 66423, at *9 (E.D. Tex. Apr. 10, 2024); Capella Photonics, Inc. v. 

Cisco Sys., Inc., 2014 U.S. Dist. LEXIS 147258, at *6-7 (N.D. Cal. Oct. 14, 2014).  

And district court routinely deny motions to stay pending IPR proceeding 

when the PTAB instituted review on less than all asserted claims of all asserted 

patents. See, e.g., AGIS Software Dev. LLC v. Google LLC, 2021 U.S. Dist. LEXIS 

24195, at *9 (E.D. Tex. Feb. 9, 2021); see also Arthrex, Inc. v. Medshape, Inc., 

IPR2025-00053, Paper 11, 9 (PTAB Apr. 25, 2025) (agreeing stay less likely when 

parallel proceedings involve patents not the subject of a petition). 

At best, the likelihood of a stay is speculative, and this factor should not weigh 

against discretionary denial. See Samsung Elecs. Co. Ltd. v. Vasu Holdings, LLC, 

IPR2025-00446, Paper 12, 2 (PTAB July 10, 2025) (granting discretionary denial 

where inter alia “there is insufficient evidence that the district court is likely to stay 

its proceeding even if the Board were to institute trial”).  

Thus, factor one weighs in favor of discretionary denial.  

2. Factor 2 weighs in favor of denial as the case is likely 

to go to trial before the Final Written Decision. 

The Board is projected to issue a Final Written Decision by March 2027. At 

this time, a trial date has not been set for either of the district court proceedings. 
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However, a scheduling conference is scheduled for November 24, 2025 in the 

Eastern District of Texas case, and MeshDynamics will receive a trial date during 

the conference. Ex. 2011. February 16, 2027 was the scheduled trial date in the 

originally-filed Eastern District of Texas case and MeshDynamics has requested the 

district court again schedule trial for this date in Texas. Ex. 2007, 2. Judge Wise in 

the California litigation schedules trial for 12-20 months from the Initial Case 

Management Conference, currently scheduled for January 2026. Ex. 2008, 3; Ex. 

2009 (Docket Entry No. 60). Therefore, trial is likely to be scheduled before or 

around the time of the Final Written Decision by the Board. 

To the extent Cisco argues otherwise, strong settled expectations outweigh 

this factor. See L’Oreal USA, IPR2025-00971, Paper 13, 2 (finding settled 

expectations outweighed the final written decision issuing before the district court 

trial date); iRhythm, IPR2025-00363, Paper 10, 3 (denying institution when settled 

expectations outweigh the final written decision issuing before the trial date).  

Thus, factor two weighs in favor of discretionary denial or is neutral. 

3. Factor 3 also weighs in favor of discretionary denial. 

Factor 3 relates to the “investment in the parallel proceeding by the court and 

the parties” at the time of the institution decision. Fintiv, 5-6, 9. This factor weighs 

in favor of discretionary denial because of the significant investment the parties have 

already made, as well as the work that will be done before the institution decision. 
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As recognized in Fintiv, significant investment by the parties undermines the 

likelihood of a stay and increases the risk of duplicative costs.  

The Board’s deadline for resolving the institution decision in this IPR will be 

months after the parties have already fully briefed a substantive motion to dismiss. 

Ex. 2009 (Docket Entry Nos. 39, 47, 49). Further, MeshDynamics already served 

infringement contentions and significant document production in Texas. Ex. 2010. 

Additional infringement contentions were recently served in the Eastern District of 

Texas case as well. See Ex. 2011. By the time the institution decision arrives, parties 

will have already invested considerable resources into the district court proceedings. 

See id. The investment made by the parties in discovery and motions practice 

supports a finding that Factor 3 favors discretionary denial. See Arthrex, IPR2025-

00053, Paper 11, 10-11 (denying institution where parties have invested significant 

time in the district court proceedings).   

MeshDynamics’ infringement contentions alone span 550 pages of detailed 

claim charts. Ex. 2010. The investment in developing the contentions would, on its 

own, make Factor 3 at least neutral. See Int’l Business Machines Corp. v. Digital 

Doors, Inc., IPR2023-00968, Paper 7, 10–11 (PTAB Dec. 1, 2023). But the parties 

have already invested more much than that and will invest even more before the date 

of any institution decision in this proceeding.  

Thus, factor three weighs in favor of discretionary denial or is neutral. 
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4. Factor 4 weighs in favor of discretionary denial due to 

significant overlap of issues. 

“[I]f the petition includes the same or substantially the same claims, grounds, 

arguments, and evidence as presented in the parallel proceeding, this fact has favored 

denial.” Fintiv, 12. Cisco has not provided invalidity contentions yet in the parallel 

proceedings, but MeshDynamics anticipates Cisco will provide the same prior art 

positions as presented in the Petition and there will be significant overlap.  

Cisco has not provided a Sotera stipulation. As the Board has explained, a 

“timely-filed Sotera stipulation … is highly relevant.” Memorandum, Guidance on 

USPTO’s recission of “Interim Procedure for Discretionary Denials in AIA Post-

Grant Proceedings with Parallel District Court Litigation,” 2-3 (Mar. 24, 2025).3 The 

absence of a Sotera stipulation weighs in favor of discretionary denial. See 

Datadome S.A. v. Arkose Labs Holdings, Inc., IPR2025-00693, Paper 14, 2 (PTAB 

Aug. 14, 2025) (denying institution where Petitioner did not offer a stipulation to 

address concerns of duplicative efforts and conflicting decisions even though there 

was no scheduled trial date); see also Kingston Tech. Co., Inc. et al v. Vervain, LLC, 

IPR2025-00614, Paper 12, 2 (PTAB July 15, 2025); Charter Commc’n, Inc. v. 

Iarnach Techs. Ltd., IPR2025-00473, Paper 14, 2 (PTAB July 16, 2025).  

 
3 Available at https://www.uspto.gov/sites/default/files/documents/ 

guidance_memo_on_interim_procedure_recission_20250324.pdf. 
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Further, even if Petitioner does file a stipulation, it may not prevent Petitioner 

from subsequently filing requests for ex parte reexamination of the ’952 patent based 

on duplicative grounds. Thus, if the stipulation still allows for repeated challenges 

to the same patent in multiple venues (including two within the Patent Office itself—

the PTAB and the Central Reexamination Unit), it obviates the very purpose of the 

IPR process, which is to streamline the patent system and reduce litigation costs. See 

Apotex Inc. v. Alkermes Pharma Ireland Ltd., IPR2025-00514, Paper 10, 2 (PTAB 

July 2, 2025) (“It is not an appropriate use of Office resources to review a patent in 

two separate, concurrent Office proceedings, especially when the issues and 

evidence in those proceedings has substantial overlap.”). 

Thus, factor four weighs in favor of discretionary denial. 

5. Factor 5 weighs in favor of denial as the district court 

litigation and the petition involve the same parties. 

Fintiv factor five weighs in favor of denying institution because the parties in 

the parallel litigation are the same. Fintiv, 15; see also HP Inc. v. Universal 

Connectivity Techs. Inc., IPR2024-01428, Paper 12, 9-10 (factor weighs in favor of 

denial where all parties are involved in the parallel district court litigations). 

And there are multiple parallel district court litigations regarding the ’952 

patent. See supra §II. “[T]he presence of multiple parallel proceedings and the 

avoidance of inconsistent outcomes favors discretionary denial.” See Comcast Cable 

Commn’cs, LLC v. Entropic Commn’cs, LLC, IPR2025-00183, Paper 11, 2-3 (PTAB 
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June 25, 2025) (denying institution in light of multiple district court proceedings). 

As the Director found in Comcast, “[i]t is not an efficient use of Board resources to 

consider the Petitions … [b]ecause there are multiple ongoing district court 

proceedings, [and] discretionary denial of the Petitions reduces the chances of 

duplicative workloads and inconsistent outcomes.” Id., 3. 

Thus, factor five weighs in favor of discretionary denial. 

6. Factor 6 weighs in favor of discretionary denial. 

Cisco had every opportunity to seek an early review of the ’952 patent and the 

other challenged patents, but chose not to until MeshDynamics brought a challenge 

in the district court. The Petition was not a priority for Cisco, and this factor favors 

denial in light of MeshDynamics’ settled expectations and Cisco’s failure to timely 

file a validity challenge after receiving actual notice of the patent in 2009. 

C. The Weakness of the Petition’s Invalidity Grounds and 

Petitioner’s Overreliance on Expert Testimony Further 

Supports Discretionary Denial. 

The apparent weakness of the Petition’s invalidity grounds, fueled by 

hindsight and misplaced expert testimony, further supports discretionary denial.  

To begin, the Petition is facially deficient with respect to its analysis as to how 

the prior art allegedly discloses or suggests “dynamically selecting a second one of 

the plurality of relay nodes in the wireless mesh network to form a parent-child 

relationship with the first relay node,” as required by all challenged claims. Ex. 1001, 
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Claims 1 and 12 (emphasis added). Specifically, the Petition relies solely on Ganz’s 

“back-up links” to disclose this limitation. See Pet., 44-49. Ganz, however, discloses 

that its “back-up links 44 and 110 can be established between repeaters 40 and 72” 

using “multiple access circuits.” Ex. 1005, 3:56-59. Selecting a repeater from 

multiple pre-established “back-up links,” as described in Ganz, does not disclose nor 

suggest the claimed “dynamic[] select[ion]” of relay nodes.  

The Petition alleges that “Switching to back-up link 110 dynamically changes 

repeaters 72 and 100 from a ‘sibling’ relationship … to a ‘parent-child relationship.’” 

Pet., 45; see also id., 48 (“The change in relationship is made ‘dynamically’ because 

it is made “in the event that one of the primary radio links 18, 22, were to fail.”). But 

the challenged claims require more than changing the relationships between nodes 

with pre-established connections—they require “dynamically selecting a second one 

of the plurality of relay nodes … to form a parent-child relationship.”  

Given the Petition’s utter failure to demonstrate how Ganz’s pre-established 

back-up links discloses the claimed “dynamic[] select[ion]” of relay nodes, 

institution should be denied at least because there is no reasonable likelihood that 

Petitioner will prevail in invalidating any of the challenged claims.  

Moreover, Petitioner relies solely on its expert’s conclusory testimony for 

equating Ganz “wireless burstable communications repeater[s] (WBCR[s])” with a 

“wireless mesh network.” See Pet., 26-27 (Ex.1005, FIG. 1 (annotated)). However, 
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Petitioner does not explain how or why the network of WBCR’s for radio would 

render an internet wireless mesh network as described in the ’952 patent obvious. 

See id. Per the guidance of the Office, however, the role of an expert is to provide 

focused support (e.g., explaining terms of art or relevant context), not to substitute 

and/or provide for limitations and the obviousness rationale from the prior art. 

V. CONCLUSION 

For all of the foregoing reasons, MeshDynamics respectfully requests the 

Director exercise its discretion and deny the Petition. 
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