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Claims 21, 59 are objected to because of the following informalities: it is not 

clear whether or not the portion in parenthesis is part of the claims. Appropriate 

correction is required. 

Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created 

doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 

unjustified or improper timewise extension of the "right to exclude" granted by a patent 

and to prevent possible harassment by multiple assignees. A nonstatutory 

obviousness-type double patenting rejection is appropriate where the conflicting claims 

are not identical, but at least one examined application claim is not patentably distinct 

from the reference claim(s) because the examined application claim is either anticipated 

by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 

F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 

USPQ2d 2010 (Fed. Cir. 1993); In re Langi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 

1985); In re Van Ornum, 686 F.2d 937,214 USPQ 761 (CCPA 1982); In re Vogel, 422 

F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 

USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321 (c) or 1.321 (d) 

may be used to overcome an actual or provisional rejection based on a nonstatutory 

double patenting ground provided the conflicting application or patent either is shown to 
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be commonly owned with this application, or claims an invention made as a result of 

activities undertaken within the scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a 

terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 

37 CFR 3.73(b). 

Claims 1-87 are rejected on the ground of nonstatutory obviousness-type double 

patenting as being unpatentable over claims 1-42 of U.S. Patent No. 7,972,363. 

Although the conflicting claims are not identical, they are not patentably distinct from 

each other because it is clear that all the elements of claims of the application are to be 

found in claims of the patent. The difference between claims of the application and 

claims of the patent lies in the fact that the patent claims include many more elements 

and are thus much more specific. Thus the invention of claims of the patent is in effect a 

"species" of the "generic" invention of claims of the application. It has been held that the 

generic invention is "anticipated" by the "species". See in Goodman, 29 USPQ2d 2010 

(Fed. Cir. 1993). Since claims of the application are anticipated by claims of the patent, 

they are not patentably distinct. 

Claims 1-87 are provisionally rejected on the ground of nonstatutory 

obviousness-type double patenting as being unpatentable over claims 41-117 of 

copending Application No. 13/103,994. Although the conflicting claims are not identical, 

they are not patentably distinct from each other because it is clear that all the elements 

of claims of the application are to be found in claims of the patent. The difference 

between claims of the application and claims of the patent lies in the fact that the patent 
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claims include many more elements and are thus much more specific. Thus the 

invention of claims of the patent is in effect a "species" of the "generic" invention of 

claims of the application. It has been held that the generic invention is "anticipated" by 

the "species". See in Goodman, 29 USPQ2d 2010 (Fed. Cir. 1993). Since claims of the 

application are anticipated by claims of the patent, they are not patentably distinct. 

This is a provisional obviousness-type double patenting rejection because the 

conflicting claims have not in fact been patented. 

Claims 1-87 are provisionally rejected on the ground of nonstatutory 

obviousness-type double patenting as being unpatentable over claims 1-88 of 

copending Application No. 13/418, 335. Although the conflicting claims are not 

identical, they are not patentably distinct from each other because it is clear that all the 

elements of claims of the application are to be found in claims of the patent. The 

difference between claims of the application and claims of the patent lies in the fact that 

the patent claims include many more elements and are thus much more specific. Thus 

the invention of claims of the patent is in effect a "species" of the "generic" invention of 

claims of the application. It has been held that the generic invention is "anticipated" by 

the "species". See in Goodman, 29 USPQ2d 2010 (Fed. Cir. 1993). Since claims of the 

application are anticipated by claims of the patent, they are not patentably distinct. 

This is a provisional obviousness-type double patenting rejection because the 

conflicting claims have not in fact been patented. 

Claims 1-87 are provisionally rejected on the ground of nonstatutory 

obviousness-type double patenting as being unpatentable over claims 1-88 of 
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identical, they are not patentably distinct from each other because it is clear that all the 

elements of claims of the application are to be found in claims of the patent. The 

difference between claims of the application and claims of the patent lies in the fact that 

the patent claims include many more elements and are thus much more specific. Thus 

the invention of claims of the patent is in effect a "species" of the "generic" invention of 

claims of the application. It has been held that the generic invention is "anticipated" by 

the "species". See in Goodman, 29 USPQ2d 2010 (Fed. Cir. 1993). Since claims of the 

application are anticipated by claims of the patent, they are not patentably distinct. 

This is a provisional obviousness-type double patenting rejection because the 

conflicting claims have not in fact been patented. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 

form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless -

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21 (2) 
of such treaty in the English language. 

Claims 1-3, 10-30, 33-57, 75-86 are rejected under 35 U.S.C. 102(e) as being 

anticipated by Jones et al. (2009/0105830). 

With respect to claims 1, 85, Jones et al disclose a universal intervertebral 

combination bone fusion spacer and self-drilling screw apparatus for insertion into a 
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disc space between a first vertebral body and a second vertebral body and fusion of the 

first vertebral body to the second vertebral body via biological bone fusion, as best seen 

in FIGS.12-14, the apparatus comprising: and intervertebral cage(10) including: a first 

integral screw guide (34) having a first predetermined angle; as best seen in FIGS.12-

14; and a second integral screw guide (34) having a second predetermined angle; a first 

screw member (16) disposed in the first integral screw guide at the first predetermined 

angle and at least partially within the intervertebral cage; a second screw member (16) 

disposed in the second integral screw guide at the second predetermined angle and at 

least partially within the intervertebral cage; and a screw locking mechanism (18) that 

secures at least one of the first screw member and the second screw member in one of 

the first internal screw guide and the second internal screw guide, wherein each of the 

first internal screw guide and the second internal screw guide is angled to orient the first 

screw member and the second screw member bi-directionally in opposite directions; as 

best seen in FIGS.12-14; and wherein at least one of the threaded body of the first 

screw member, the screw head of the first screw member, the threaded body of the 

second screw member, and the screw head of the second screw member engages the 

screw locking mechanism; as best seen in FIGS.12-14. 

With respect to claims 2-3, 10-30, 33-57, 76-84, Jones et al disclose all the 

limitations, as set forth in para[0026-0047] and as best seen in FIGS.1-14. 

With respect to claim 85, Jones et al disclose an integral intervertebral cage 

spacer (10) and bi-directional fixating/fusion transvertebral body screw apparatus 

comprising an intervertebral cage (10) including a plurality of internal angled screw 
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guides (34); a plurality of screw members (16) having a screw head and a threaded 

body disposed within the plurality of internal angled screw guides of the intervertebral 

cage; and screw locking means (18) for securing at least one of the plurality of screw 

members in the plurality of internal angled screw guides. 

With respect to the method claim 86, the method steps, as set forth, would have 

been inherently carried out in the operation of the device, as set forth above. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 4-9, 31, 32, 58-74, 87 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Jones et al. (2009/0105830) in view of Waugh et al. (2008/0249575). 

With respect to these claims it is noted that Jones at all discloses all the 

limitations, as set forth above, except for the locking mechanism disposed between the 

interverteral cage an at least one of an underside of the screw head and a tool mating 

features including a slot and indentation formed adjacent to an edge of the cage and 

third and fourth screws and screw guides and a wall having four quadrants delineated 

by a first and second axes at right angle with respect to each other; as claimed by 

applicant. However, in similar art, Waugh et al provide the evidences of the use of a 

cage including the locking mechanism disposed between the interverteral cage an at 

least one of an underside of the screw head and a tool mating features including a slot 

Moskowitz Exhibit 2013, 
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and indentation formed adjacent to an edge of the cage and third and fourth screws and 

screw guides and a wall having four quadrants delineated by a first and second axes at 

right angle with respect to each other to inhibit back-out of the anchor and the cage. 

Therefore, given the teaching of Waugh et al, it would have been obvious to one 

having ordinary skill in the art at the time the invention was made to modify the device of 

Jones, as taught by Waugh et a, by substituting the locking device of Jones et al with 

the locking device of Waugh et al to inhibit back-out of the anchor and the cage. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 

applicant's disclosure. 

6,972,019 

7,442,209 

2006/01 55295 

2008/0249569 

12-2005 

10-2008 

7-2006 

10-2008 

Michelson 

Michelson 

Anderson 

Waugh et al. 

Any inquiry concerning this communication or earlier communications from the 

examiner should be directed to PEDRO PHILOGENE whose telephone number is 

(571 )272-4716. The examiner can normally be reached on Monday to Friday 8:00 AM 

to 4:30 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 

supervisor, Eduardo Robert can be reached on (571) 272 - 4719. The fax phone 

number for the organization where this application or proceeding is assigned is 571-

273-8300. 
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Information regarding the status of an application may be obtained from the 

Patent Application Information Retrieval (PAIR) system. Status information for 

published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR only. 

For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 

you have questions on access to the Private PAIR system, contact the Electronic 

Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 

USPTO Customer Service Representative or access to the automated information 

system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Pedro Philogene/ 
Primary Examiner, Art Unit 3733 
July 8, 2013 
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