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L. INTRODUCTION
Valtrus’s entire case for denial collapses under the weight of Petitioners’ all-
invalidity stipulation. This binding guarantee cements the IPR as a complete
alternative to the Parallel FedEx Litigation and renders the NetApp Litigation
irrelevant by preventing Petitioners from pursuing the invalidity grounds in that
proceeding. Valtrus cannot credibly claim that the timing of Petitioners’ stipulation
is prejudicial after the Director authorized ample supplemental briefing to address
it. Nor can Valtrus compel denial based on a pending reexamination request, which
has not been granted and relies on entirely different prior art. The Director should

reject these tactics, credit the stipulation, and refer this case to the merits.

II. ARGUMENT

A. Prompted by Changed Circumstances, Petitioners’ All-Invalidity
Stipulation Is Timely and Does Not Prejudice Patent Owner

Petitioners expanded their original Sofera+ stipulation because the
circumstances in the Parallel FedEx Litigation changed dramatically. See Opp. Br.
at 2. Information Valtrus recently produced in discovery revealed stunning
deficiencies in its infringement case—deficiencies Valtrus knew or should have
known about before hastily filing suit. Rather than burdening a lay jury with
complex invalidity arguments on four unrelated patents covering various computer
science technologies, Petitioners can now present a narrower defense focused on

noninfringement. Here, as in other cases referred to the merits stage, the Board’s
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technically and legally trained APJs are “better suited to review a large number of
patents involving diverse subject matter.” Tesla, Inc. v. Intellectual Ventures I LLC,
IPR2025-00217, Paper 9 at 3 (Jun. 13, 2025) (informative). The all-invalidity
stipulation cements Petitioners’ commitment to this efficient and pragmatic division
of labor. See id. at 2 (noting that “Petitioner has filed a broad stipulation™).

Petitioners’ expanded stipulation is also a timely and apt response to Valtrus’s
claims that Petitioners are attempting to pursue duplicative or inconsistent theories
in the Parallel FedEx Litigation. DD Br. at 13. Those claims were unfounded, and
the all-invalidity stipulation renders them entirely moot. Opp. Br. at 2-3. This case
is now a simpler one for the Director to decide. What’s the harm in that? Indeed,
Valtrus’s “highly prejudicial” complaint rings hollow given the following: (i)
Valtrus identifies no alleged harm it has suffered, (ii) this supplemental briefing
gives Valtrus an ample opportunity to respond, and (ii1) the expanded all-invalidity
stipulation benefits Valtrus in the Parallel FedEx Litigation. Reply at 3.

Far from “lay[ing] in wait,” (Reply at 3), Petitioners have acted with the
consistent purpose of making this IPR a true alternative to the Parallel FedEx
Litigation. Petitioners’ original Sotera+ stipulation reflects that intent, and the all-

invalidity stipulation fully confirms it by adapting to the changed circumstances.
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B.  The All-Invalidity Stipulation Tips the Scales Toward Referral

Petitioners’ all-invalidity stipulation indisputably makes this IPR a superior,
more efficient substitute for the Parallel FedEx Litigation on invalidity. By forgoing
all district court invalidity grounds—even those unavailable in an IPR—Petitioners
have offered a concession that far exceeds what Congress intended. This
extraordinary commitment to efficiency warrants exceptional weight, decisively
outweighing all other considerations favoring denial, including the various other
parallel proceedings with which Petitioners are not involved.

C. The NetApp Litigation Does Not Preempt This IPR Because
Petitioners’ All-Invalidity Stipulation Prevents Overlap

Valtrus tacitly concedes that the NetApp Litigation creates no risk of
duplicative work or inconsistent results with this IPR. Reply at 3—5. Despite the
pre-trial consolidation, Petitioners are not parties to the NetApp case, exercise no
control over it, and have no reason to believe NetApp is planning to assert the prior
art in Petitioners’ petition. See Opp. Br. at 3. Valtrus fails to contend otherwise.

Ironically, the scenario that risks the duplication Valtrus says it fears is denial
of institution. If NetApp goes to trial first, only institution triggers the all-invalidity
stipulation that bars Petitioners from copying NetApp’s invalidity arguments into

the Parallel FedEx Litigation. Absent institution, this safeguard vanishes. It is
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therefore beside the point that the NetApp Litigation is scheduled (for now)! to reach
trial before a final decision in this IPR and that NetApp is not bound by Petitioners’
stipulation. What matters is that the stipulation binds Petitioners in a way that
prevents the overlapping invalidity challenges Valtrus seeks to avoid.

Valtrus cannot credibly claim that parallel invalidity challenges against the
416 patent are categorically “troubling.” Reply at 5. Such challenges are an
inevitable byproduct of Valtrus’s decision to assert the same patent against multiple
unrelated defendants. The dispositive question, therefore, is not whether this IPR is
a parallel challenge, but whether this IPR is an unfairly duplicative and inefficient
challenge. Petitioners’ all-invalidity stipulation eliminates those concerns.

And just as it is important to shield patentees from abusive challenges, it is
equally vital to our patent system’s integrity that stalwart American companies like
Petitioners are not penalized simply because they were sued alongside a host of other
targets on a patent outside their “technology space.” Home Depot U.S.A., Inc. v. H2

Intellect LLC, TPR2025-00480, Paper 11 at 1-2 (Sept. 4, 2025) (informative). A

! The only reliable time-to-trial statistics show that the NetApp and Parallel FedEx
Litigations are unlikely to reach trial before May 2027, after the Board’s projected
final decision. See Opp. Br. at 3—4. Valtrus does not substantively dispute the

accuracy of Petitioners’ statistical time-to-trial analysis. See Reply at 3—4.
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company that “did not have reason to anticipate assertion of the patent against it”
should not be denied access to the PTAB simply because the patentee sued numerous
parties on the same patent. /d. at 2. The Home Depot logic applies with full force
here, meaning “[t]hese considerations . .. outweigh the considerations favoring
discretionary denial.” /d. at 3.

D. The Pending EPR Request Does Not Preempt This IPR Because It

Has Not Been Granted and Does Not Apply the Same or Similar
Prior Art

The pending ex parte reexamination (EPR) request does not overlap with this
IPR. Reply at 5. It relies on prior art and arguments that there are completely
different from those in Petitioners’ petition. What’s more, the EPR request has not
been granted, and it remains unclear whether a reexamination will even occur.? If
the request is ever granted, the Director can prevent any perceived risk of duplication
or inconsistency by staying or terminating the EPR via § 315(d). Simply put, an
unreviewed request is no reason for denial. Nor can Valtrus save its untenable
position by imagining “a de facto division of labor” between NetApp and Petitioners,
which does not exist. Reply at 5. Petitioners are acting on their own and solely to

advance their own fair but vigorous defense.

2 https://data.uspto.gov/patent-file-wrapper/search/details/90015685/documents.
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