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I. HBCU IMPROPERLY SEEKS DENIAL BASED ON CONSTRUC-
TIONS OF TERMS NOT RECITED IN THE ’827 PATENT

As an initial matter, much of HBCU’s POPR argument relates to claim terms
(“wherein...when”) not even recited by claims of the 827 Patent. See APPLE-1120,
2 (construing “wherein...when” only for the 182 and *127 Patents). For example,
the POPR prominently quotes a portion of the Markman hearing transcript contain-
ing questioning from the Court over Apple’s claim construction position at the
PTAB. POPR 1, 9 (citing EX2029). But HBCU omits that the construction refer-
enced in the Court’s question pertained to the “wherein...when” terms, which are
not recited in the 827 Patent. HBCU masked this context by submitting only a
short excerpt of the transcript, which does not identify the terms at issue. Compare
EX2029 (HBCU’s excerpt) with EX1122 (full transcript), 19, 24-25 (addressing
“wherein/when clauses”). Likewise, HBCU’s reference to Exhibits 2030 and 2031,
and its related contention that “the Court and Parties currently understand that at
least one set of terms may require further construction later,” pertains only to the
“wherein...when” terms. POPR, 10. This is no basis to deny the present Petition.
HBCU’s misleading assertions to the contrary should not be condoned.

II. APPLE’S PETITION IS CONSISTENT WITH ITS CLAIM CON-
STRUCTION POSITIONS IN COURT

A. “Bearer”

Apple’s treatment of “bearer” in the Petition is consistent with its construction

in Court. While unacknowledged in the POPR, the Petition spends a full 1.5 pages
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addressing the scope of “bearer” in the *827 Patent, and through this discussion, the
Petition identifies several example communication channels or protocols constitut-
ing “bearers” that directly correspond to those Apple identified in Court. Compare
Pet., 33-35 (explaining that “bearer” encompasses SMS, Bluetooth, WiFi, WiMax
and similar communication channels or protocols) with APPLE-1105, 12-13 (Ap-
ple’s opening claim construction brief identifying the same). HBCU’s narrower
construction identified several of these same protocols. APPLE-1124, 1. Apple’s
Petition grounds are thus consistent with both parties’ constructions in Court. Any
contention by HBCU otherwise would be new, late and unfounded. See Pet., 35
(mapping prior art’s “Wi-Fi” and “GPRS, EV-DO or UMTS” protocols as “packet-
switched bearers™); APPLE-1105, 12-13; APPLE-1106, 7-8.

HBCU’s arguments omit additional relevant context. For example, the POPR
ignores that HBCU—not Apple—identified “bearer” as a term requiring construc-
tion in the first place. See APPLE-1123; APPLE-1124. Yet, the parties have never
disputed that “bearer” encompasses the protocols identified in Apple’s IPR Petition;
the dispute instead centered on whether those protocols needed to be listed explicitly,
and whether HBCU improperly excluded channels from its construction. APPLE-
1105, -1106, -1107, -1108. Through its claim construction briefing, Apple high-

lighted the flaws in HBCU’s confusing, overly narrow construction in a manner con-
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sistent with the plain and ordinary meaning advanced in the Petition, which recog-
nizes inclusion of the protocols without binding the term to particular protocols or
channels. APPLE-1105, 13 (“There is no good reason to present jurors with 12 ex-
amples of messaging protocols.”), 4 (HBCU’s “construction of ‘bearer’ inexplicably
replaces [] one simple word with 31 more complicated words”).

Perhaps most notably, and contrary to the POPR’s insinuations, there is no
ongoing dispute over “bearer” in Court. POPR, 10. HBCU again omits that, imme-
diately after the Markman hearing, “[t]he parties propose[d] the Court construe
[bearer] to have its ‘plain and ordinary meaning.”” EX2030, 1. Acknowledging the
joint proposal, the Court ordered that “bearer” be given its plain and ordinary mean-
ing, specifically noting that this construction was “final.” APPLE-1120. Now re-
solved as consistent with the Petition, “bearer” i1s not relevant to institution of this
IPR.

B.  “Third Party Provider”

HBCU again paints an incomplete picture of the parties’ Court positions with
respect to the term “third party provider.” Although Apple initially contended that
this term was indefinite, prior to the Markman hearing, Apple informed HBCU and
the Court that “Apple withdraws its position that ‘third party provider’ is indefinite
and agrees ... that the term should be afforded its plain and ordinary meaning.” Id.

And to eliminate any doubt, the parties jointly confirmed to the Court following the
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Markman hearing of their agreement that plain and ordinary meaning should be
given to “third party provider.” EX2030. And, as with bearer, the Court acknowl-
edged a lack of dispute by adopting plain and ordinary meaning as its “final con-
struction[].” APPLE-1120. Apple’s Petition is thus consistent with its Court posi-
tion, as reflected by the Court’s Order. The Director has previously declined to apply
Revvo in similar circumstances, recognizing that parties’ positions may evolve in
parallel litigation. See APPLE-1126, -1127; APPLE-1128, 7.

III. THE DIRECTOR’S RECENT DE-REFERRALS OF APPLE’S RE-
LATED PETITIONS DOES NOT WARRANT DENIAL HERE

The Director recently de-referred Apple’s Petitions challenging a related set
of HBCU patents in [PR2025-01486 and -01488 in view of Revvo. APPLE-1125.
But there, HBCU mischaracterized Apple’s position and the Court’s ruling on the
“bearer” term, just as it did in this case. And, the only other term argued by HBCU
that appears in both the de-referred cases (“wherein...when”) is exclusive to the
claims of the patents implicated by those cases. Five of Apple’s seven related Peti-
tions are not impacted by the construction of those terms. As noted by the initial
referral, other discretionary factors strongly favor referral of the Petitions for the
reasons addressed in Apple’s Opposition briefing, such that the PTAB remains the
best forum to adjudicate patentability of HBCU’s patents. See Paper 12. Petitioner

therefore asks the Director to refer this and all of Apple’s related Petitions.
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