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Google’s supplemental briefing (Paper 12) addresses issues raised by 

Headwater’s Preliminary Response (“POPR”) rather than any arguments raised in 

Headwater’s request for discretionary denial. Google, however, presents no reason 

why the arguments raised in Headwater’s POPR are not dispositive on the merits, 

and thus strongly weigh in favor of discretionary denial. 

Google does not dispute that the Board’s reasoning denying institution in 

IPR2024-00945 was resolved adversely to Google after considering the exact same 

combination of elements of Rao and Freund Google presents in this case, and the 

exact same arguments Headwater raises in this case, regarding claim 2 of the ’544 

patent. See Paper 12 at 3 (providing no alleged distinction over IPR2024-00945). 

Instead, Google alleges that other cases, which did not consider the same arguments 

and evidence presented in this proceeding, should apply. See Paper 12 at 1, 3 (citing 

IPR2024-00942 and Ex. 1032).  

Neither of the cases Google relies on addressed the issues raised here. Exhibit 

1032 only considered Headwater’s arguments regarding claim 1 of the ’544 patent, 

not the arguments regarding claim 2 presented here. See Ex. 1032 at 26 

(acknowledging Headwater presented no arguments regarding dependent claims, as 

is typical for pre-institution arguments).1 And while Google alleges that “claims very 

 
1 Because Headwater explained why Google’s claim 2 theory failed in its POPR 
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similar to claim 2 of the ’544 patent [were] unpatentable” in IPR2024-00942 (Paper 

12 at 3), that is not correct. Claim 2 of the ’544 patent recites, in part, “…the first 

device application is in the foreground of user interaction when the user of the device 

is directly interacting with that application or perceiving any benefit from that 

application.” Ex. 1001, claim 2. The only claims in IPR2024-00942 in which that 

petition relied on a combination of Rao and Freund that related to any “foreground” 

classification were claims 56 and 57 (IPR2024-00942, Paper 1 (Petition) at 78–79), 

and these claims were of different scope, such that the petition presented arguments 

that Rao itself had relevant disclosures for those claims (id. at 78–79), rather than 

relying solely on Freund’s disclosures as Google did here (see instant Petition at 52).  

Google presents no reason why the cases that addressed different issues would 

be controlling, particularly in light of IPR2024-00945 which explicitly addressed the 

exact same merits argument presented by Headwater here. See  Ex. 2018 at 31 

(crediting Headwater’s argument that “none of the Petition’s motivations would 

have justified combing Rao’s and Freund’s contradictory teachings regarding 

treatment of foreground activity”).  

 
(and previously explained why the combination of elements underlying that theory 

failed in IPR2024-00942), Google’s assertion that “Patent Owner has not disputed 

the merits of the Board’s prior institution decision” (Paper 12 at 1) is incorrect. 
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The fact that Google has no substantive response on the merits of its position 

confirms that institution of IPR would be an inefficient use of Board resources. 

Google conclusorily alleges that Headwater’s disclaimer means that “review would 

be an efficient use of the Board’s resources” (Paper 12 at 3 (capitalization omitted)), 

but Google does not explain how it hopes to prevail in the instituted proceeding. Of 

course, even a streamlined proceeding is more inefficient than no proceeding at all, 

where (as here) that streamlined proceeding would be doomed to fail.  

Google also alleges efficiency because two “related patents” are being 

challenged in IPR2026-00049 and -00050. Paper 12 at 3. But Google does not 

explain how its vague allegation that these patents are “related” supports a finding 

of efficiency. See id. For instance, Google identifies no issues of substantive overlap 

between those proceedings and this proceeding, or any other rationale for how any 

relationship might promote efficiency. See id.  

Finally, because Google already proposed this exact same combination of Rao 

with Araujo in IPR2024-00945, and the Board after considering the same arguments 

advanced in Headwater’s POPR found Google’s theory deficient, Google has no 

plausible justification for (much less settled expectations in) relying on the same 

failed theory in this case. Headwater also did not reasonably expect Google to raise 

the same combination of Rao with Freund that the Board previously considered and 

rejected. These expectations further favor denial.  
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Date: May 7, 2026    Respectfully submitted, 

/James A. Milkey/   
James A. Milkey, Reg. No. 79,503 
RUSS, AUGUST & KABAT 
12424 Wilshire Blvd., 12th Fl.   
Los Angeles, CA 90025  
  

 Counsel for Patent Owner  
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CERTIFICATE OF SERVICE (37 C.F.R. § 42.6(e)) 

The undersigned hereby certifies that the above document was served on May 

7, 2026, by filing this document through the Patent Trial and Appeal Case Tracking 

System (P-TACTS) as well as delivering a copy via electronic mail upon the 

following attorneys of record for Petitioner: 

Erika H. Arner, Reg. No. 57,540 
Daniel C. Tucker, Reg. No. 62,781 
Elliot Cook, Reg No. 61,769 
Michael V. Young, Reg. No. 61,180 
Alexander M. Boyer, Reg. No. 66,599 
Bradford C. Schulz, Reg. No. 75,006 
Christopher B. Anderson, Reg. No. 77,898 
Umber Aggarwal, Reg. No. 76,098 
Abhay A. Watwe, Reg. No. 59,461 
Kathleen C. Galleher, Reg. No. 80,837 
Finnegan, Henderson, Farabow, Garrett, & Dunner LLP 
1875 Explorer Street, Suite 800 
Reston, VA 20190-6023 
erika.arner@finnegan.com 
daniel.tucker@finnegan.com 
elliot.cook@finnegan.com 
michael.young@finnegan.com 
alexander.boyer@finnegan.com 
bradford.schulz@finnegan.com 
christopher.anderson@finnegan.com 
umber.aggarwal@finnegan.com 
abhay.watwe@finnegan.com 
kathleen.galleher@finnegan.com 
 
Joshua L. Goldberg, Reg. No. 59,369 
Daniel F. Klodowski, Reg. No. 72,693 
Pier D. DeRoo, Reg. No. 69,340 
Christopher C. Johns, Reg. No. 68,664 
Kassandra M. Officer, Reg. No. 74,083 
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William C. Neer, Reg. No. 78,874 
Kai Rajan, Reg. No. 70,110 
Connor M. McGregor, Reg. No. 79,634 
Heather J. Ren, Reg. No. 82,089 
Finnegan, Henderson, Farabow, Garrett & Dunner, LLP 
901 New York Avenue NW 
Washington, DC 20001-4413 
joshua.goldberg@finnegan.com 
daniel.klodowski@finnegan.com 
pier.deroo@finnegan.com 
Christopher.Johns@finnegan.com 
Kassandra.Officer@finnegan.com 
william.neer@finnegan.com 
kai.rajan@finnegan.com 
connor.mcgregor@finnegan.com 
heather.ren@finnegan.com 
 
Benjamin A. Saidman, Reg. No. 69,325 
Finnegan, Henderson, Farabow, Garrett & Dunner, LLP 
271 17th Street NW, Suite 1400 
Atlanta, GA 30363-6209 
benjamin.saidman@finnegan.com 
 
 
HeadwaterIPRTeam@finnegan.com 
 
 
Date:  May 7, 2026 /James A. Milkey/    
RUSS AUGUST & KABAT James A. Milkey 
12424 Wilshire Blvd., 12th Fl. Reg. No. 79,503 
Los Angeles, CA 90025 Attorney for Patent Owner 
Phone: (310) 826-7474 

 


