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( PROCEEDI NGS, August 19, 2026, 10:01 a.m)
COURT REPORTER: We're on the record in
the matter of Medtronic, Inc., versus Moskow tz
Fam |y LLC.
Counsel, please state your appearances
for the record and who you're representing,
begi nning with the noticing attorney.
MR. WERNER: |'m Todd Werner from
Avant ech Law on behalf of Modoskow tz, the patent
owner .
MR. PARK: Young Park from Paul
Hastings LLP representing petitioner, Medtronic,
Inc., as well as the witness, Brad Cul bert.
BRAD CULBERT,
duly affirnmed, was exam ned and testified as foll ows:
EXAM NATI ON
BY MR. VERNER:
Q Good norning, M. Culbert.
A. Good nor ni ng.
Q. Coul d you pl ease state your full nanme for
the record?
A. Brad Cul bert.
Q And what is your work address?
A. 22532 Petra, M ssion Viejo, 92692. That's

M ssion Viejo, California.
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Q. Do you currently hold any positions?

A. I n what regards?

Q Wth regard to enploynent. O any
conpani es that you're involved wth.

A. I'm self-enployed. |'ma consultant.

Q. Do you operate as an -- out of an
organi zation or just as a individual?

A. I ndi vi dual .

Q. You' ve had your deposition taken before; is
that correct?

A. Yes.

Q. Do you have an idea of how many tines
you' ve been deposed as an expert?

A. Approxi mately 14 tinmes.

Q. And were you just consulting your CV?

A. That is correct.

Q Can you identify for me what materials you
have in front of you?

A. | have ny declaration and their exhibits.
Thi s binder has all the exhibits.

Q. So all the docunments in front of you are
materials that are either your declaration or have
been submtted as an exhibit in this IPR, is that
correct?

A. As a exhibit referenced in ny declaration.
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Q. And | see there's a nonitor in front of
you. Does that just have the Zoominterface on it
ri ght now?

MR. PARK: Yes. |It's the control
panel .

THE W TNESS: Correct.
BY MR. WVERNER:

Q. Ch, it's the control panel. Do you have a
video screen in front of you that you're | ooking at
for the Zoon?

A. Yeah. On the back wall.

Q. Okay. So you don't have any el ectronic
devices in front of you, correct?

A. Correct.

Q Do you agree to tell the whole truth today?

A. | do.

Q And to provide conplete and honest answers?

A | do.

Q I's there any reason that you woul d be
unable to do so today, such as any life
di stractions or nedication?

A. No.

Q. I f you think any of ny questions have any
ambiguity, will you agree to |let nme know?

A. I will.
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Q. And if you could please make sure to all ow
me to finish my questions and counsel to conplete
any objections before stating your answer, that
will help keep a clean record. |Is that okay?

A. Yes.

Q. And | will do nmy best to wait until you
have conpl eted your answer, but if I've interrupted
you, please let nme know.

A. Okay.

Q. You submtted a declaration in this IPR, is
that correct?

A. That is correct.

Q. And you have that declaration before you,
which is previously marked as Exhibit 1002; is that
correct?

A. That is correct.

(Exhi bit 1002 was introduced.)
BY MR. WERNER:

Q Did you review that declaration in
preparation for today's deposition?

A. | did.

Q Did you identify any errors or changes that
you would like to make to your declaration?

A. No, | did not identify any errors in the

decl arati on.
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Q. What did you do to prepare for today's
deposition beyond review ng the decl aration?

A. | also reviewed the support material and
met with counsel.

Q. M. Park, is that who you met with?

A. That is correct.

Q Was there anyone el se that attended the
meeti ng?

A. There was Ms. Younkins for a couple hour --

an hour or two.

Q. How | ong was your neeting otherwi se? In
total, including that tine.
A. Approxi mately four hours yesterday and

approxi mately four hours the day before.

Q. Your declaration references a Pal mati er
prior art reference; is that correct?

A. That is correct.

Q How did you first become aware of
Pal mati er?

A | don't recall the first time | saw
Pal mati er .

Q Was it provided to you by counsel when you
first saw it?

A. | don't recall when the first time | saw it

and who provided it to me or if |I found it on ny
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own.

Q. Do you have any reason to believe you found
It on your own?

A. |'ve done several |IPRs with expandabl e
cages, so it may have been in a prior IPR as well.

Q. But as you sit here today, you don't have
any concrete recollection of considering Pal mtier
in a prior -- in an | PR proceeding not involving a
Moskowi t z patent, do you?

A. Sorry. Can you repeat that question?

Q. Do you have any concrete recoll ection of
considering Palmtier prior to any involvenment in
any | egal proceedings involving Moskow tz?

A. No, | don't have a concrete recollection.
As | said, | don't remenber -- recall when | first
was i ntroduced to Pal matier.

Q Do you rely on three different enbodi nents
descri bed in Palmatier in support of your opinions
in this matter?

MR. PARK: Objection to form
A. What enbodi nents are you referring to?
Q Are you able to answer that question?
MR. PARK: Objection to form
A. | -- yeah. Can you be nore specific?

Q What i s anbi guous about ny question?
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A. As -- | rely on enbodi nents 40, 540, and
840 of Palmatier. As well as --

Q. So --

A. -- the rest of the specification.

Q. In terms of physical embodiments in
Pal matier, is it correct that you rely upon
enbodi nent 40, enmbodi nrent 540, and enmbodi nent 8407

MR. PARK: Objection to form
A. Yeah, could -- say that again, please?
Q. In ternms of enbodinments in Palmatier, is it

correct that

enmbodi ment 40, enbodi nent 540, and embodi ment 8407
MR. PARK: Same objection.
A. | rely on enbodi nents that have -- 40, 540,

and 840 as well as the rest of the specification of

Pal mati er.

Q. You
bet ween each
correct?

A. Say

Q. You

bet ween each

correct?

A. Yes,
enmbodi nents 40, 540, and 840.

Page 10

you rely upon what is identified as

agree that there are differences
of enmbodi ments 40, 540, and 840,

t hat again, please.
agree that there are differences

of the enbodi ments 40, 540, and 840,

there are differences between
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to the other inplants?

"Il reask that.

enmbodi nents di scl osed herein."

enmbodi nents, correct?

A. That applies to all enbodi nents,

specifically states that statenents about

as enbodi ments 540 or 8407

various nodifications may be made to the

enmbodi nent s.

Q. I's there anywhere that Palmtier

that statenments it makes about one inpl ant
Sorry. Let me -- let nme withdraw that.
I's there anywhere that Pal matier
that the statements it makes about one enbodi ment,
such as enbodi ment 40, apply to the other
enbodi nents, such as embodi nents 540 and 8407
A. Pal matier states it would be understood

t hat "various nodifications my be made to the

Q. And that's a reference that applies to all

Q. I's there anywhere that Pal mtier

the identified enbodi nrents therein, such as

enbodi ment 40, apply to the other enmbodi ments, such

A. | would have to review it again to see if

it specifically states that, but it does say that

Q As you sit here today, you're not able to

Page 11
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I dentify any statenent where Pal matier indicates
t hat statenments about enbodi nent 40 apply to
enmbodi ments 540 or 840, correct?
MR. PARK: Objection to form
A. (Revi ewi ng docunent.)
It says, "Palmatier explains that its

statements about inplant 40 and 540 also apply to

| mpl ant 840."
Q. Where does it -- where does Pal matier state
t hat ?

A. 1057, columm 18, 38 to 41.
(Court reporter requested
clarification.)
MR. PARK: | think he was talking to
hi msel f .
BY MR. WERNER:
Q It's actually quite difficult to understand
you guys sonetinmes. |I'mnot sure if there's a
setting or anything to the m crophone, but there's
been a little bit of a feedback, an echo.
MR. PARK: 1Is it comng from our end?
MR. VERNER: Yeah.
MR. PARK: | mean, | don't have
anyt hing on, so...

MR. WERNER: It's -- and it's not fully
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consi stent.
BY MR. WERNER:

Q In any event, | think you identified a
passage, M. Cul bert. Can you restate what that
passage was?

MR. PARK: | think | was saying he was
probably tal king under his breath.

But go ahead. You can answer the
questi on.

A. Okay. So | stated, "Palmtier explains
that its statenment about inplant 40 and inplant 540
al so apply to inplant 840." That's in
Exhi bit 1057, paragraph 18, 38 to 41, where
“intervertebral inplant 840 is simlar to
I ntervertebral 40 and intervertebral 540 and their
conmponents. "

Q Ckay. So in that passage, Palmatier nerely
I ndi cates that the enmbodi nents are sim|lar,
correct?

MR. PARK: Objection to form

A. It states that "intervertebral inplant 840
is simlar to intervertebral 40 and intervertebral
| npl ant 540 and their conponents.™

Q In that passage, Pal matier does not

i ndi cate that statements about i ntervertebral
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embodi ment 40 apply to inplants 840 or 540, does
it?
MR. PARK: Objection to form
A. Sorry. Yeah. Could -- repeat the question
agai n, please.
Q. I n that passage, Palmtier does not
i ndi cate that statements about enbodi ment 40 apply
to enbodi mrents 540 and 840, does it?
MR. PARK: Objection to form

A. It inmplies that the inplants are very
simlar to each other, and that -- and it al so
state -- goes on to state various nodifications may

be made to the enmbodi nents.
Q. Does it go on to state that in that sane
paragraph, or is that in a different passage that

you're referring to?

A. The "various nodifications" statenment was
on a second -- a different paragraph.
Q And that "various nodifications" statenent

Is not in reference to anything; it's just any --
any nodifications generally, correct?
MR. PARK: Objection to form
A. It says various nodifications my be made
to the enbodi nents, so that is 40, 540, and 840

that are -- were discl osed.
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Q. And that could also be changes that are not
even renmotely referenced anywhere in Pal mtier,
correct?

A. (Revi ewi ng docunent.)

The -- well, it has to be in reference to
t he enbodi nents 40, 540, and 840. It's not
specific on the exact changes.

Q. So the changes that that sentence
contenpl ates could be ones that are not nentioned
i n Pal matier, correct?

A If it's apparent at the tinme of the
i nvention to a POSITA, then, correct.

Q. And the cl osest that Palmatier gets to
sayi ng that statenents about one of the three
embodi nents we' ve been discussing apply to the
ot her enbodi nents that we've been discussing is

when he says that those enmbodi nents are simlar,

correct?
MR. PARK: Objection to form
A. That is a paragraph that | identified -- or
t hose two paragraphs |I've identified. | can't
remenber off the top of ny head if -- if it does

say it el sewnhere.
Q Which clainms, if any, do you contend t hat

enmbodi ment 40 anti ci pates?
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MR. PARK: Objection to form

clainms?
Q VWhich claims, if any, do you contend
enmbodi ment 40 anti ci pates?
A. (Revi ewi ng docunent.)
Well, | |looked at all the prior art

references to disclose it, just the features

' 367 patent.

In the claimmpping, | -- primary focus in
exanpl es | used was enbodi mrent 840, but | did bring
in some statenments from enbodi nent 40 -- i nplant
40.

Q. | just want to make sure | have that
correct.

was on enbodi mnent 840, but you al so consi der
statenments relating to enbodi ments 40 and 540;
that correct?

A. Yes, those statenents were al so appl

to 840.

opinions in this case are based on enbodi ment

and not, in isolation, enmbodi ments 40 or 5407?

Page 16

A. Can you ask that again, please? Which

recited in claims 8, 9, 13, and 17 to 21 of the

I n your claimmapping, your primry focus

Q. So am | correct that your anticipation

t hat

S

cabl e

840
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MR. PARK:

MR. VERNER:

(I ndi scerni

t hat

MR. PARK:
speaks for
so he -- and |
And |

A.

yeah,

Yeah,

question that |
references disclose or
in claims 8, 9, 13,

| did not say

Q. Okay. So you
you do not offer
is that correct?

A. | offer

references disclose or

in clainms 8, 9, 13,

antici pation of opinions,

MR. VAERNER:
Wi t ness can speak for i

THE W TNESS:

MR. VERNER:
that's correct. | don’

into the record for
itself and not a --
think you're confusing him
just want to keep the record cl ean.

that's why |

consi dered whet her

and 17 to 21.

any opi nions about

opi ni on where the prior

and 17 to 21 of the

Page 17

I don't think he provides
Counsel .
He --

bl e crosstal k.)

The witness can -- the
tself, if that's --
Yeah.
-- speak for hinmself, if
t think you need to speak

hi m
| think that decl aration

he's not a | awyer,

answered the previous
prior art

suggest the features recited

| antici pated.
didn't -- it's not your --

antici pation;

art
suggest the features recited
' 367
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pat ent .

Q Do you contend that enbodi ment 40, as drawn
in the figures in Palmtier, teaches all of the
features recited in any of clainms that are
chal l enged in this proceedi ng?

A. Enbodi ment 407

Q. Yes.
A. Enmbodi ment 40 al one does not discl ose or
suggest the features -- all the features recited in

clainms 8, 9, 13, and 17 to 21 of '367 patent.
Q. | think your answer was the collective --
collection of all of those clains.
I's there any one claimfor which
enmbodi ment 40 discloses all of the features

requi red by that clainP

A. I --
MR. PARK: Objection. OQutside the
scope.
A. | was going to say, | didn't provide that
opi ni on.

Q. Did you offer any opinion that enbodi nent
540 discloses all of the features required by any
clainms challenged in this proceedi ng?

A. | did not provide that opinion.

Q Did you offer any opinion that enbodi nent
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840 discloses all of the features required by any
clainms challenged in this proceedi ng?
A. (Revi ewi ng docunent.)

As | mentioned, the claimmp being --
focuses on enbodi nent 840, but does make reference
to the other enbodi ments. For exanple, it says
Pal mati er discloses that the inplant 840 expands
| i ke i nplants 40 and 540 --

(Court reporter requested
clarification.)
A For exanple, Palmatier discloses that the
I npl ant 840 expands like inmplants 40 and 540, via a
mechani sm conpri sing a screw and a wedge.
Q. Did you offer -- strike that.

Do you offer any opinions in this case that
enbodi ment 840, as drawn in the figures in
Pal mati er, anticipates any chall enged cl ai ns
wi t hout the need to make any changes to that
enmbodi ment ?

A. | didn't provide an opinion of
antici pation.
Q Did you -- strike that.

Do you offer any opinions in this case that

enbodi ment 840, as drawn in the figures of

Pal matier, teaches all of the elenments of any
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Page 20

particular claimthat is challenged in this
proceedi ng?

A. (Revi ewi ng docunent.)

Yes, with -- 840 is the primry enbodi ment
for the claimmap, being for nost of the clains
al one, with support fromthe specification itself
and other reference materi al s.

Q. ' m not sure that answers ny question.

s it your opinion that enmbodi nent 840, as
drawn in the figures of Palmatier -- so w thout any
changes to those figures -- teaches all of the
el ements of any particular claimthat is challenged
in this proceedi ng?

MR. PARK: Objection. Asked and
answer ed.

A. (Revi ewi ng docunent.)

840, as -- as disclosed in Palmtier,

di scl oses or suggests the features recited in
claims 8, 9, 13, 17 -- and 17, w thout any
nmodi fi cati ons.

Q. I's it your opinion that embodi nent 840
woul d need to be modified in order to teach or
suggest all features of clains 18, 19, 20, and 217

A. (Revi ewi ng docunent.)

| apol ogize. They -- it also includes 21.
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Page 21

So there'd be a very slight nodification for clains
18 and 19 and 20.
See -- 19 and 20 rely on -- 20 relies on

19; 19 relies on 18.

Q. Okay. So if | understand correctly, your
opi ni ons concerning claim 18 are based upon a
nmodi fication to embodi mrent 840; is that correct?

A. It's modification that was known to a
POSI TA at the time of the invention and discl osed
by Pal matier for -- that would need to be done for
claims 18 and 19 and 20.

Q. You have before you, and I will provide to
our court reporter, Exhibit 1057.

(Exhi bit 1057 was introduced.)

BY MR. WERNER:

Q. Is that the Palmatier reference that we've
been di scussing?

A. Yep, |'ve got it.

Q Can you confirmthat em -- that Figures 1
t hrough 16 correspond to enmbodi ment 407

A. Yes, Figures 1 through 16 of Palmatier in
Exhi bit 1057 refer to enmbodi ment 40.

Q. Can you also confirmthat Figures 17
t hrough 21 correspond to enbodi nent 5407

A. Figures 17 to 21 are in reference to
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Page 22

enbodi ment 540.

Q. And Figures 22 through 28 correspond to
enmbodi ment 840; is that correct?

A. Figures 22 to 28 refer to enbodi nent 840.

Q. If we could turn to enbodi ment 40. | just
want to make sure we're using the sanme nonencl ature
for things.

Can you confirmthat the conmponent

identified as 46 is the piston? What Pal matier

calls the piston.
A. (Revi ewi ng docunent.)
Yes, 4- -- conponent 46, Palmatier refers

to as the piston.
Q. Conmponent 48 for enbodi nent 40 is
I dentified by Palmatier as the base, correct?
A. (Revi ewi ng docunent.)
Yes, component 48, and Palmatier is
referring to as the base.

Q Pal mati er also identifies conmponent 58 of
enmbodi ment 40 as the wedge, correct? That was 58.
A. Yes, 58 of enbodinent 40 is the wedge.

Q l'd like to wal k through each of these
conmponents and the structure of those conponents.
Let's start with the base portion.

Do you agree that the inner surface of the
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base is planar or flat?

A. Are you referring to a specific figure? So
we're on the sane page.

Q | believe the answer would be the sane for
all figures, so |l'd extend it to all of them

Al'l figures pertaining to embodi ment 40.

A. Okay. Yeah, can you repeat the question
agai n, please?

Q Do you agree that the inner surface of the

base for enbodi ment 40 is planar, or flat?

A. Yes, the inner surface of the base is flat,
or pl anar.

Q It has a -- the base of enbodi ment 40 has a
posterior wall, correct?

A. (Revi ewi ng docunent.)

Yes, it has a posterior wall.
Q. But the base enbodi nent -- the base in
enmbodi ment 40 does not have sidewalls, correct?
A. (Revi ewi ng docunent.)
It -- base does not -- base 48 in
enmbodi ment 40 does not have the sidewalls
specifically simlar to enmbodi ment 840.
Q. | nstead of sidewalls, base 48 in embodi ment
40 is fully planar from-- throughout the

cross-section of the conponent, correct?

Veritext Lega Solutions
WWw.veritext.com 888-391-3376

Moskowitz Exhibit 2068,
Medtronic v. Moskowitz IPR2026-00162 p. 23



© 00 N oo 0o b~ wWw N PP

N D NN NN P P P P PR PR R
ga A W N P O © 00 N O 0o WO N+ O

Page 24

A. Whi ch cross-section are you referring to?

Q. The - -

A. Sorry.

Q Per pendi cular to axis A as shown in
Fi gure 1.

A. (Revi ewi ng docunent.)

Okay. Sorry, can you repeat that question

agai n?

Q If you go fromone side of -- setting aside

t he posterior wall and focusing on base portion --
or base of for -- strike that. Let nme start over.
Setting aside the posterior wall of base 48

of embodi ment 40, do you agree that the surface is
fully planar without walls that extend upwards from
the inner surface of the base?

A. That is correct.

Q There is no anterior wall on base 48 of
enmbodi ment 40, correct?

A. There is no anterior wall of base 48 of
enmbodi ment 40.

Q. The wedge in enbodiment 40 is a separate
part fromthe base and the piston, correct?

A. The wedge is a separate conmponent fromthe
base and the piston.

Q The -- is there a termyou would use to
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refer to the sides of the device? And |I'm using
"sides" to refer to the two sides that are neither
posterior nor anterior. |Is there a termyou would
use to refer to those sides?

MR. PARK: Objection to form

A. VWhi ch -- which conponent are you referring
to?

Q. I n embodi ment 40. And this is not really
specific to any enbodinment. | just want to get

sonme | anguage we can use so we can nore easily talk
about the structure of the device. And Pal mtier
describes -- if we're |looking at Figure 1, the
screw portion, | believe, is the posterior end; the
opposite side of that is the anterior end.

"' m wondering if there is a termthat you
believe is appropriate to use for the other two
sides of the device, which I would -- | would
generally call the sides of the device, but | don't

know i f that's acceptable or not.

A. (Revi ewi ng docunent.)
Q. Maybe -- can we agree that if | use the
term "l ongi tudinal sides,” | amtal king about the

sides that are the | ongest sides of the inplant as
it's drawn?

MR. PARK: Objection. Vague.
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A.

A.

A.

Q.

| ongi t udi nal

A.

Q. Correct.

A. You can refer to that -- to that for
this -- for

Q. You understand that's what I"'mreferring to
when | -- use the phrase "I ongitudi nal
side"; is that fair?

A. Is fair.

Q goi ng through all that, |I'm not sure

"m-- the whole --

MR. VWERNER: You don't need to -- you
don't need to state the basis for your objection
beyond form

MR. PARK: Just trying to help you out.

MR. WERNER: | don't need your help.
sorry. |I'm-- lost ny train of
t hought there. Can you repeat the question?
| ooking at Figure 1, and there's an arrow pointing
to the side of the device at 58, if | refer to that

side of the inplant

The entire side of the inplant and not just

t he wedge?

it's going to work even with that clarification.

Page 26

right if | refer to -- if you're

of enbodi ment 40 as a
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So | may cone back -- | may use that term | may
not, moving forward. But I'll nove to ny next
questi on.

If you could return to Figure 1 of
Pal matier. Do you see the references to 110 and
1127
A. | see them

Q. Woul d you agree that those are part of the

wedge?
A. (Revi ewi ng docunent.)
Yes. Portions 110 and 112 are part of the
wedge.
Q. And as shown in Figure 1, the wedge -- the

posterior end of the wedge extends beyond the
pi ston and the end of the piston and base for
enmbodi ment 40, correct?
A. In Figure 1, 110 and 112 extend proximally
to the -- the base and the piston.

Q Woul d you

- do you dispute that the wedge
ext ends beyond the edge of the base and piston of
embodi ment 40 in Figure 1?

A. Say that again, please.

Q. Do you dispute that the wedge extends
beyond the posterior edge of the base and piston of

enmbodi ment 40 in Figure 1?
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A. Yeah. 110 and 112 extend proximally to the
base -- fromthe base and the piston in Figure 1.

Q Why did you add the word "proximally" to
your answer? MWhat is the significance of that word
to your answer?

A. To be clear where it's extending.

Q What does "proximally" mean in your answer?

A. Cl osest

Q. Okay.

direction in which it extends beyond the edge of

t he base in the piston?

A. That is correct.

Q. Figure 1 shows the inplant in the conpact
or contracted state, correct?

A. Figure 1 shows the inplant in an unexpanded
st at e.

Q Whereas Figure 2 shows the inplant in the

expanded st at e,

A. Figure 2 shows the inplant in the fully

expanded st at e.

Q. So in the unexpanded state, enbodi ment --

i n embodi nrent 40,

posteri or edges of the base and piston, correct?
A. In Figure 1, as | nentioned, features 110
and 112 are proximl -- extend proximally to the

to the user.

see. So you're saying the

correct?

t he wedge extends beyond the

Page 28
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Page 29

base and the piston when it's inserted and be --
prior to expansion.

Q As the screw is turned and the device is
expanded, the wedge noves towards the interior of
the inplant and eventually no | onger protrudes
beyond t he posterior edges of the base and piston,
correct?

A. As the screw turns, it noves the wedge,

I ncl uding features 110, 112, so they no |onger --
when in the fully expanded conditions, as shown in
Figure 2, that it no | onger extends beyond --
proxi mal Iy beyond the piston and the base.

Q. l'd like to turn to the piston of
embodi ment 40. And that is conmponent 46, correct?

A. Component 46 is the piston, correct.

Q. Ckay. Conponent 46 has -- strike that.

The piston in enbodi nent 40 has sidewalls,
correct?

A. The piston in enbodi nent 40 has sidewalls.

Q. And i n enbodi ment 40, the sidewalls of the
pi ston are pushed up as the wedge advances in the
anterior direction, correct?

A. Portions of the sidewalls of 46 are pushed
up. Yeah, it's -- you have to renember the piston

I's hinged, and so the sidewall at the pivot point

Veritext Lega Solutions

WWw.veritext.com 888-391-3376

Moskowitz Exhibit 2068,
Medtronic v. Moskowitz IPR2026-00162 p. 29



© 00 N oo 0o b~ wWw N PP

N D NN NN P P P P PR PR R
ga A W N P O © 00 N O 0o WO N+ O

Q.

t hat enbodi nent, the piston is identified as

conponent
A.

as 546.
Q.

as conponent 548, correct?

A.
Q

A.
Q
posteri or

A.
Q

or proximal to it are not -- necessarily go up.
now or in a little bit? It's not going to be a
| ong deposition. |I'mnot -- like, just so you

know, I'm-- |I'mnot --

if we could take a break.

BY MR. WERNER:

558 for embodi nrent 540, correct?

Page 30

VMR. WERNER: You want to take a break

THE W TNESS: | wouldn't m nd. Yeah,

(Break: 10:59 a.m to 11:09 a.m)

l'd like to turn to enbodi nent 540. For

546, correct?
(Revi ewi ng docunent.)

The piston in enbodi ment 540 is identified

The base for enbodi nent 540 is identified

Correct.

And the wedge is identified as conponent

Correct.

The base portion in embodi ment 540 has a
wall, correct?

Correct.

Does it al so have sidewall s?
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Q.
of the pi
A

Q.
I nner sur

A.

smoot h ri

Q

A.
Q.

angl e?

A.

said "on

is flat.

Q.
I nner sur

A.
Q.

t he piston sidewalls, 546.

sidewalls is at an angl e?

surface of the base between the sidewalls is at an

enmbodi nent 540, correct?

Page 31

(Revi ewi ng docunent.)

Yes. Base component of 548 has sidewalls.
And those sidewalls mate with the sidewalls
ston in the unexpanded state, correct?

The sidewalls of 548 -- yes, they mate with

Bet ween the sidewalls of the base, the
face is flat, correct?

It's snooth. It's on an angle, but it is
ght across and down on the angle.

For the base, the inner surface between the

Repeat that again, please.

I's it your understanding that the inner

Oh, "between" the sidewalls. | thought you
the sidewalls. M m stake.

The area between the sidewalls on base 548

And the wedge can slide along that fl at
face of the base, correct?
Correct.

There is no anterior wall on the base in
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Page 32

A. There's an anterior end to the base but not
a wall of the inplant, no.

Q If you could turn to Figure 19.

A. Okay.

Q. Does this show the base and the wedge parts
of the 540 enbodi nment ?

A. Yeah, Figure 19 shows the base and the
wedge.

Q. And it omts the piston in order to get a
better view of the structure of those conponents;

Is that fair to say?

A. Yes, the piston has been renmoved fromthe
figure to see that -- those conponents.

Q. Actually, if we could go to Figure 17.

A. Ckay.

Q. Are you there?

A. Yep.

Q. Figure 17 shows enbodi nent 540 in the
unexpanded state, correct?

A. Correct.

Q. Simlar to embodi nent 40, the wedge extends
beyond t he posterior edges of the base and piston,
correct?

A. Yes, the base extends proximally to the
base and the piston.
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Page 33

Q. I think you nmeant the wedge extends
proximally, correct?

A. Oh. Correct. The wedge extends proximally
to the base and the piston.

Q. And, again, by "proximally," you mean
towards the user, or the -- the surgeon, correct?

A. Correct.

Q. As the wedge ex- -- iIs extended to --
towards the anterior end of enbodi ment 540, it
pushes up the piston; is that correct?

A. Yes, the wedge -- as the wedge is extended
al ong the base, it pushes up the piston.

Q. Do you -- do you know what inner surface of
t he piston the wedge pushes up against to cause
that to happen?

A. (Revi ewi ng docunent.)

614 and 616 drive apart the conponents 546
and 548.

Q Is there a figure you're -- you're | ooking
at where those are identified?

A. Figure 19 identifies them And the top of
colum 17 of specification.

Q. ' m wondering -- yeah. Okay. | -- you
were pointing to the ranp -- the ranp portions of

t he wedge for 616 and 614; is that correct?
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A.

Q
pi ston, t
si dewal |,

A.
surface f

expand.

Q.

At | east

end of the piston.

not necessarily to what 568 identifies, but to the

portion of the piston to the right of that

i ndi cat or
A.
Q.
A.

i ke, 64,
Q.
poi nting
probl em
A.

surface sort of cut off to show a cross-section?

Page 34

That is correct.

Is there a corresponding surface on the
hat extends laterally fromsidewall to
t hat engages with that ranmp?

There is a -- there nust be an interior

or it to push against in order for it to

And if you |l ook at Figure 18, is that

in the -- in the front end or the anterior

And to orient you, I'mreferring to the --

. And that's in -- in Figure 18.

(Revi ewi ng docunent.)

l"msorry. | said -- | meant 568.

Okay.

(Revi ewi ng docunent.)

So the -- the cross-sectional area, | feel
this big... Oh, okay.

There's not really a number, | think,

to what I'mtrying to describe, is the

Ckay.
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Page 35

Q. Ckay. How about this: Is 702 the basket,
what is called the basket of the piston?
A. Yeah, 702 and -- and 704 are the baskets.
Oh, basket, 702 -- sorry --
Q. 704 is a basket of the wedge, or is -- a
basket of the base?
(I'ndi scernible crosstalk clarified by
the court reporter.)
A. Sorry. 702 is a basket.
Q. Is there a surface at the bottom of that
basket that is what engages with the wedge?
A. (Revi ewi ng docunent.)

Yes, the bottom of 702 engages with the
wedge. The angled grab -- all -- the whole inner
surface.

Q. You can turn to enbodi nent 840.
For embodi ment 840, the piston is |abeled

846, correct?

A. Correct.

Q. The base is | abeled 848, correct?

A. Correct.

Q. And the wedge is | abel ed 858, correct?

A. Correct.

Q I n embodi nent 840, the base has, again, a
posterior wall, correct?
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Page 36

Base 848 has a posterior wall.

It al so has sidewal |l s?

> O >

It al so has sidewalls.

Q And unli ke enmbodi ment in 40 and 540, it has
a wedge-shaped front wall, correct?

A. Base conponent 848 has a wedge-shaped front
wal |, 884.

Q. And neither enmbodi nent 40 or 540 have t hat
wedge- shaped front, correct?

MR. PARK: Objection to form

A. The base conponents of 40 and 540 do not
have a wedge-shaped conmponent |i ke 840.

Q That is one of the main differences between
enmbodi ment 840 from enmbodi ments 40 and 540,
correct?

A. The main difference is the nesting feature
of 840. 884, the wedge, is just an added feature.

Q What is your understandi ng of the purpose
of the wedge-shaped front that Palmatier introduces
I n enbodi ment 8407

A. To assist in the insertion of the inplant
into the disc space.

Q. How does t he wedge-shaped front acconplish
t hat ?

A. By having a taper aspect to it, to the
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Page 37

front end.

Q. What does the taper do to facilitate
i nsertion of the inplant into the disc space?

A. The taper can help guide it into the disc
space. Does it need to be all the way full bullet
nose? No. It's just the material was there, so
that's why they made it nicely all the way to --
front |ike that.

Q. If you could turn to Palmatier colum 18,
i ne 46.

A. Page [sic] 46. |1'mthere.

Q. It says, "Base conponent 848 includes a
wedge- shaped anterior end 884. Base conponent 848
protects wedge 858 and screw 892 as intervertebral
I npl ant 840 is inserted into an intervertebral disc
space. It is contenplated” --

A. | see that.

Q And "Il continue.

A. Sorry.

Q. Thank you.

A. Yeah.

Q "It is contenplated that forces enployed to

I ntroduce or deliver intervertebral inplant 840 to
the intervertebral disc space are transmtted

t hrough the inserter to an anterior end 842 of
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I ntervertebral inmplant 840," correct?
A. | see that. Correct.
Q What does that indicate to you about the

function of the wedge at the anterior end of the

base?
MR. PARK: Objection to form
A. So the -- it's not the 884 that's
protecting it. That's not what the sentence, to
me, states. |t says the base conponent 848, which

I ncl udes the sidewalls and the nesting feature.

And that prevents the |ateral nmovenent of
t he piston, which would put the forces on the wedge
and the screw, thereby protecting them

Q. So it's your opinion that the wedge -- the

wedge does not do any -- strike that.

| gotta be nore specific.

It is your opinion that the wedge-shaped
front that Palmatier introduces for enbodi nent 840
does not serve to protect the wedge conmponent of

t he i nplant?

A. | don't see how it protects the wedge
component of the inplant or the screw. [It's nerely
there for insertion. |In order to help guide the
I nsertion.

Q What is -- what is the basis for your
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Page 39

opi nion that the wedge-shaped front end introduced
I n embodi ment 840 is to facilitate insertion of the
I nplant into the disc space?
MR. PARK: Objection. Asked and

answer ed.

A. So -- the basis of ny opinion? 1Is that
what you -- can you repeat the question, please?

Q. Yeah. \What is the basis for your opinion

that the wedge-shaped front end introduced in
enmbodi ment 840 is to facilitate insertion of the
I npl ant into the disc space?

A. Based on ny experience and a POSI TA
experience at the tinme of the invention, | don't
see how it protects it -- the wedge or the piston
itself. So the only logical reason for a wedge
front is for insertion -- ease of insertion,

Q If I"mcorrect, that's sonething that --

t hat you' ve deduced as opposed to sonething that
Pal mati er actually states in the reference; is that
correct?

A. (Revi ewi ng docunent.)

| don't recall Palmatier specifically
saying that. That's just obvious -- apparent to a
POSI TA at the time, that a wedge -- or sonme sort of

taper at the front hel ps insertion.
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Page 40

And, again, | don't see how a wedge-shaped
front hel ps protect the piston or the screw.

Q Or the wedge component 5- --

A. O the wedge, yes. Sorry.

Q. Do you agree that because of the
wedge- shaped front of the base conponent of
embodi ment 540, the base is longer than the piston?

A. As shown in Figures 22 --

MR. PARK: Did you nean to say
embodi ment 540, Counsel ?

MR. WERNER: Oh. | did not, if | did.
"1l reask the question.
BY MR. WERNER:

Q. Do you agree that due to the wedge-shaped
front of the base conponent of enmbodi nent 840, the
base is |l onger than the piston?

A. I would say the base is |onger than the
pi ston in 840.

Q Anot her difference between 8- -- enmbodi nment
840 from 40 and 540 is that the nose of the piston
rests inside the outer walls of the base; is that
correct?

A. Maybe -- can you repeat that again, please?

Q Anot her difference between enbodi nent 840,

relative to enbodi ments 40 and 540, is that the
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Page 41

nose of the piston rests inside the outer walls of
t he base; is that correct?

A. Yes, 846 piston is nested in the outer
wal | s of the base 848.

Q. And that does not happen in enmbodi nents 40
or 540, correct?

A. That is correct.

Q. And embodi nents 40 and 540, the base does
not have an anterior wall, correct?

A. (Revi ewi ng docunent.)

Embodi ments 40 and 540 do not have an

anterior wall extend above -- it has an anterior

end but not a wall that goes up above the fl at

sur f ace.
Q. If you could turn to Figure 26.
A. Okay.

Q Does this figure show the wedge extending
beyond the posterior ends of the base and piston in
t he unexpanded state?

A. Yes.

Q. And Figure 25 shows the inplant in a
partially expanded state; is that correct?

A. That is correct.

Q And in that partially expanded state, the

wedge still extends beyond the posterior ends of
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Page 42

t he base and piston, correct?

A. That is correct.

Q If you | ook at Figure 26, the wedge -- the
top of the wedge appears to be taller than portions
of the piston; is that correct?

MR. PARK: Objection to form

A. Can you repeat the question, please?

Q. In Figure 26, do you agree that the top of
the wedge is taller than portions of the piston?
Ext ends beyond portions of the --

MR. PARK: Objection to form
A. The top of the wedge shown in Figure 26

appears to sit parallel to the top of the -- what
are they called? -- of the ridges on the piston
846.

Q. But above the upper surface of the piston,

bet ween the ridges, correct?
MR. PARK: Objection to form
A. In Figure 26, the top of the wedge appears

to be higher than the area between the ridges on

pi ston 846.

Q So does that indicate to you that the --
the piston is -- resides between portions of the
wedge?

MR. PARK: Objection to form
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A.
Q.

upwar d?
A.

take a cross-section of Figure 28 and you're
| ooki ng at

driving the piston apart. It's actually a step on

t he ot her

Fi gure 26 that

base.

Q.

di fferent

A.

Q
A.

agai nst the piston to nove it away fromthe base.

Q.

Say that again, please.
l'm-- let me ask the question
differently.
portion of the wedge do you understand

to interface with the piston to cause it to expand

in Figure 26, 858 wedge is a
cross-sectional view of the inplant, and 858 wedge
Is simlar to the wedge in Figure 28. So if you
that top surface is not what is

side of it that you don't see in

is driving the piston apart fromthe

So in Figure 28, the wedge sort of has two
surfaces; is that fair to say? The
| ower upper surface --

and the higher upper surface?

there's two surfaces on the top of the
wedge. And it is the |Ilower surface that is doing

t he expansion with the piston and the base. O --

There's also a -- continuing with
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Figure 28, there's a slot on the side of the wall
bet ween those two steps; is that correct? Labeled
as 9507

A. That is correct.

Q. And that serves to retain a pin in the
pi ston; is that correct?

A. A pin through the -- yeah, the pin -- in
| ooki ng at Figure 27, the pin 948 that goes through
t he piston.

Q. And that pin is also shown in Figures 24
t hrough 26; is that correct? O -- well, actually,
is it shown in Figures 24 to 267

A. Not -- this is the design feature that
Pal mati er exposes specifically to Figure 27 to 28,
t he enmbodi ment 840.

Q. Do you understand enbodi ment -- strike
t hat .

Do you understand Figure 28 to show a
change relative to Figures 24 through 267

A. Yeah, Figures 27 and 28 are slightly
di fferent than Figures 24 to 26.

Q Is the difference being the use of pins
t hat connect the piston to that slot of the wedge
In Figures 27 to 28 versus the |linkage -- |inkage

902 used in Figures 24 through 267
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A. Yes, that's the main difference between 27
to 28 and 24 to 26 is that it uses the slot 950 and
pin 948 instead of the linkage in pins -- was it
902, 908, and 9047

Q. Do you know what the purpose of the |inkage
902 is in Figures 24 through 267

A. The purpose is to prevent the piston from
overexpandi ng or com ng apart fromthe base. It
also facilitates hel ping to unexpand the inplant,

i f needed.

Q. How does the |inkage 902 help the inplant
unexpand?

A. It hel ps guide the piston back down into
the sidewalls.

Q. So both versions of enbodi ment 840 -- we'l|l
call version 1 corresponding to Figures 24
t hrough 26 and version 2 corresponding to Figures
27 and 28.

In both of those versions, they -- there is
a -- the use of a pin assenbly to help guide the
pi ston relative to the base, correct?

A. Yes, both version 1 and version 2 are
pi n-type assenblies, pin and slots or |inkages, to
hel p prevent overexpansion as well as to unexpand

t he i npl ant.
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Q. And those pin assenblies are |ocated at the
posterior end of the inplant, correct?

A. That's -- the assenblies 902 and 952 and
948, they're at the distal end -- or anterior end.

Q. Thank you. | used the wrong word. The
anterior end. There are no correspondi ng pin
assenbl i es described at the anterior region of
enmbodi nents 40 or 540, correct?

A. Enbodi nents, as shown in Figures 1 to 21,
do not show an anterior pin and |inkage system or
slot. But they -- again, | refer to as -- at the
start of deposition, Palmatier does state that
vari ous nodifications may be made to the
enmbodi ment s.

Q. It's your opinion that a POSI TA woul d be
notivated to increase the |l ength of the piston in
enmbodi ment 840; is that correct?

A. Yes, the -- a POSITA would be notivated at
the time of the invention to |engthen the piston to
I ncrease the coverage on the vertebral body
endpl ate to prevent any subsi dence.

Q. What i s subsidence?

A. That's when the vertebral body coll apses
onto the inplant and the inplant itself goes into

the vertebral body, especially on the inside, away
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fromthe cortical edges of the wall, and it's a
very undesirable effect because you | ose disc
hei ght .

Q You' re not aware of any information that
enmbodi ment 840 suffered from subsi dence, correct?
A. | have not known enbodi nent 840 to be
commercialized, so | don't have a report that does
that. But it is logical that if you want as much
coverage as possible, and -- just |ike embodi nents

40 and 540 where they extend out, you don't want
the top shorter than the bottomto get -- to mss
out on the opportunity to capture the hard corti cal

edges of the vertebral body.

Q. Do you know the I ength of the piston in any

of the figures correspondi ng to embodi nent 407?
A. V\hi ch enbodi nent ?
Q. Enbodi ment 40.
A. (Revi ewi ng docunent.)

It doesn't appear that Pal matier
specifically states the exact dinmensions of
enmbodi ment 40.

Q You al so don't know the | ength of any
pi stons in any of the figures corresponding to
embodi ments 540 or 840, correct?

A. Pal mati er doesn't di scl ose the di mensi ons
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specifically of 40, 540, or 840, but they would
obvi ously be sized for vertebral bodies w thout

ext endi ng past the vertebral body. So you don't
want to get into the delicate structures outside of
the spinal columm. So as in Figure 22, 884, you
don't want that sticking out, potentially touching
t he vena cava or aorta or other sensitive nerves or
tissues.

Q. There are no statenments in Pal matier
I ndi cating that the piston in enbodi nent 840 is too
short or |acks adequate surface area, correct?

A. 840 itself doesn't specifically state that,
but Pal mati er does show in enbodi mrents 40 and 540
t hat having the piston and the base sane length is
benefi ci al .

Q. Where does it say that? \Where does
Pal matier state that?

A. Well, it's howit's disclosed, that they
are created that sanme length. And that -- that's
just something that's -- was done at the tinme to
maxi m ze the footprint of the inplant with the
vertebral body.

Q. And so in your opinion, the fact that the
pi ston and base are the sane |length in enbodi nents

40 and 540 woul d be viewed as a benefit and
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preferred relative to embodi nent 840; is that
correct?

A. ' m saying that maxi m zing the surface
footprint of the inplant is what is desired when
desi gning the inplant.

Q. And in your opinion, enmbodi ments 40 and 540
acconplish that, but enbodi mrent 840 does not,
correct?

A. Enbodi nent 540 piston is shorter than 840,
and that's why a POSI TA woul d have been notivated
to extend the piston to the end to maxi m ze t hat
surface footprint.

MR. PARK: Just to clarify the record,
do you mean enbodi nent 840 piston is shorter than
540, or 540 is shorter than 8407

MR. WERNER: Are you trying to clarify

the witness's testinmny, Counsel? | -- my question
was clear. | don't think --

MR. PARK: | think the w tness
m sspoke, but |I'mjust --

MR. WERNER: Yeah.

MR. PARK: -- confirm ng.

| could ask this on redirect, but |I'm

just trying to save us sone tinme here.

A. Sorry, | mssed -- | mssed that.
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Q. | agree with counsel that you just had --
you m sspoke, but -- so I'll just ask the question
agai n.

A. Okay.

Q. I n your opinion, enmbodi ments 40 and 540 are

preferred relative to enmbodi nent 840 because the
pi ston maxi m zes the surface footprint of the

| npl ant, correct?

A. It's -- 840 has other benefits, especially
structurally, that -- the sidewalls that protect
t he wedge and the piston. What | recommend -- or,

not "recomend," but what a POSI TA woul d have done
at the time was extend that piston so it's simlar
to 40, 540.

Q. I n your declaration, do you identify any
benefits of enbodi ment 840 relative to 540 or 407

A. (Revi ewi ng docunent.)

So paragraph 41, at the bottom of

page 21 -- or, sorry, 23 of 70, | state, "According
to Pal mati er, 'base conponent 848 protects wedge
858 and screw 892 as intervertebral inmplant 840 is
inserted into an [distorted audi o] disc space."'"
(Court reporter requested

clarification.)

A. Okay. 1'll start again.

Veritext Lega Solutions

WWw.veritext.com 888-391-3376

Moskowitz Exhibit 2068,
Medtronic v. Moskowitz IPR2026-00162 p. 50



© 00 N oo 0o b~ wWw N PP

N D NN NN P P P P PR PR R
ga A W N P O © 00 N O 0o WO N+ O

Page 51

“According to Pal matier, 'Base conponent
848 protects wedge 858 and screw 892 as
i ntervertebral inplant 840 is inserted into an
I ntervertebral disc space.'"

And it's really the nesting of the piston
with the base that provides that stability and
protection to the wedge and the screw.

Q. You're introducing that part now. That's
not in your declaration, right? That |ast part you
just said?

MR. PARK: Objection to form

A. | state that -- the nesting -- here, let ne
find it.

MR. PARK: Paragraph 41.

MR. VWERNER: Counsel, did you just
direct himto a paragraph? | believe you said
par agraph --

MR. PARK: Yep, | did, | told him
" par agraph 41."

MR. WERNER: All right. That's enough
of that. The witness can use his own decl aration.
You don't need to tell himwhere to find what you
believe to be the appropriate response you want ed
to get. That's absolutely inappropriate. |If that

happens again, we're calling. That is ridiculous.
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MR. PARK: That's not ridicul ous. I ''m

trying to nove this thing al ong.

MR. WERNER: Counsel, we have seven
hours on the record. We're nowhere cl ose. We' ve

been noving along very well. | do not want you

interfering with the deposition anynore.

MR. PARK: |I'mnot interfering.
MR. VWERNER: You just directed the

witness to the port of -- the portion of

decl arati on you want himto read. You're not the

exam ni ng attorney, and that needs to stop.

MR. PARK: This is his declaration.
It's his testimony. 1It's in the record, Counsel.
' m not giving himany testinony. |It's already in
the record.

MR. WERNER: All right. You can answer
to the board if -- if it's -- if it becones
necessary.

A. Okay. So prior to the sentence that |
read, the -- "Palmatier's inplant 840 differs from
i npl ants 40, 540 because, as shown in Figure 22
bel ow, base conmponent 848 has sidewalls that create

an opening to nest part of piston conponent 846

wi t hin base conponent 848."

Q Where do you indicate that that
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| npl ant nore stable, the fact that the -- there are
sidewalls on the base, in your declaration in terns
of protecting the wedge."

A. | don't -- 1 don't explicitly state that,
but that's just apparent to any POSITA. And that's
why | added the second sentence.

(Court reporter requested
clarification.)

A. "According to Pal matier, 'Base conponent
848 protects wedge 858 and screw 892 as
i ntervertebral inplant 840 is inserted into an
i ntervertebral disc space.'" That's --

Q. And that -- you're -- in that sentence,
you're referring to protecting the wedge and screw
during insertion, correct?

A. That sentence was referring to insertion.
But it also would be apparent to a POSI TA t hat
during expansion as well, and after inplantation,

t hose sidewalls provide stability.

Q. That's your -- that's where you're adding
i n your thoughts conmpared to what Pal mati er
actual ly says, correct?

MR. PARK: Objection to form
A. ' madding in what a POSI TA woul d have

known at the tinme, especially with the
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requi renments -- the sheer -- the stability
requirements -- testing requirenents of the FDA and
how the inplant is used in vivo.

Q You have no data what soever that
enmbodi ments 540 or 840 were inadequate to protect
wedge or that the wedge needed protecting, correct?

A. Pal mati er suggests that the wedge and screw
needed protecting. And that's why they have -- he
has enbodi ment 840.

Q. Enbodi nent 840 has a number of differences
beyond the sidewalls -- correct? -- relative to
enmbodi ments 540 and 40.

A. The main difference is the sidewalls, but
there are other -- there are other differences.

Q. Enbodi mrent 540 has sidewalls, doesn't it?

A. 540 has sidewalls, but they do not nest
| i ke they do in 840. Wth the --

(I'ndi scerni ble crosstalKk.)

Q And why does -- you're only tal king about
the top nesting in the sidewalls, correct? Sorry.
The piston nesting in the sidewalls, correct?

A. The piston testing -- sorry, excuse ne.

The piston nesting inside the sidewalls of
t he base hel ps provide the stability and the

protection.
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Q. Are you aware of any wedges bei ng damaged

I n use of spinal inplants generally?

A. Can you repeat that question, again,
pl ease?
Q. Are you aware of any wedges bei ng damaged

in use of spinal inplants generally?

A. | am aware, with -- from personal
experience, of wedges being damaged of -- on spinal
| npl ants during devel opnent, and that's why there's
FDA gui dance on the testing requirenments and what
t hey have to neet, so...

Q. Descri be the experience that you're
referring to.

A. It was during this FDA testing of the
Opticage that | was responsible for developing with
| nterventional Spine.

We saw danmages to the wedge for expan- --
t he wedge that expands the two endpl ates apart

during compression as well as shear testing.

Q. How di d t hat damage occur?
What caused the damage? |'m-- |'m sayi ng.
A. The | oading of the inplants thensel ves.

From a conpression | oad and a shear | oad.
Q So by squeezing the inmplants together, it

caused damage to the wedge? Sorry, the -- the --
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the top and bottom of the -- strike that.
So by compressing the top and bottom of the

I npl ant, it caused damage to the wedge; is that
what -- one of the causes you're referring to?
A. That is one of the causes, as well as, |

menti oned, the shear. When you have sinul at ed
endpl ates that rotate it with a force, that had
caused damage as well as fatigue, where you cycle

| oading, in either one of those cases, for a --
several mllion cycles, and that could cause danmage
to the wedges.

Q. Are you aware of any other damage to any
wedges used to -- in expanding spinal inplants?

A. ' m not aware off the top of ny head, but
that doesn't nmean it didn't happen. |'m sure other
peopl e experienced what | experienced during
devel opment.

Q And there's al so been many experiences
where you didn't have any problens with damage to
t he wedge, correct?

MR. PARK: Objection to form

A. | can't say that at all.

MR. PARK: Now a good tine for a break,
Counsel ?

MR. WERNER: Just about.
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BY MR. WERNER:
Q Woul d i ncreasing the Iength of the piston

| npact the invasiveness of the insertion of the

I mpl ant ?
A. What do you nean by "invasiveness"?
Q. Do you understand the term "invasive"?
MR. PARK: Objection to form
A. I''m nmore focused on what -- how you -- in
what context do you want the -- the question is

com ng from
Q. The -- this context of spine surgery.
MR. PARK: Objection to form
A. The -- can you repeat the question?
Q. By increasing the length of the -- strike
t hat .
Woul d i ncreasing the I ength of the piston
I n embodi nent 840 i npact the invasiveness of the
i nsertion of the inplant?
MR. PARK: Objection to form
BY MR. WERNER:
Q. During the surgical procedure.
MR. PARK: Objection to form
A. Yeah, |'"m not sure howit's invasive to

begin wth.

Q Woul dn't it make the inplant larger? Isn't
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that the point you're trying to achieve?

A. Ri ght, but | don't see how it's invasive.

Q Isn't a larger inplant nore invasive than a
smal | er 1 nplant?

A. It's going down a channel. And so what
you're trying to achieve is cortical edge-to-edge
coverage of the endplate, so it would make it
easier for the surgeon to do that when you have
both the -- the top piston and the bottom base the
sanme | ength.

Q. It would actually make it easier to insert
t he device by increasing the Iength of the piston?

A. To insert it to the right -- correct
| ocation, yes, because you're not bal anci ng where
you're putting it in the top versus the bottom
And - -

Q What do you nmean --

(I'ndi scerni ble crosstalKk.)

A. -- the vertebral endpl ates.

Q. What do you nean by "bal anci ng"?

A. You're trying to center the inplant with
respect to the vertebral bodies to maxim ze the
coverage. And when you have the top a different
| ength than the bottom that nmakes it nore

difficult while you're inserting -- how far you're
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going to insert it.

Q. Are you aware of commercialized inplants
where the top of the inplant is smaller than the
bottom of the inplant?

A. (Revi ewi ng docunent.)

| don't recall off the top of ny head. The
majority of them | believe, are the same for that
very reason.

Q. The majority of them |I'mreferring to
any.

Are you aware of any comercialized
I npl ants where the top of the inplant is smaller
t han the bottom of the inplant?
MR. PARK: Objection. Asked and
answer ed.
A. Not off the top of ny head, no.
Q How many comercialized inplants are you

aware of? Like, the structure of.

A. | don't have -- | don't have an exact
number .

Q. Is it nore than five?

A | don't have an exact number.

Q. Is it nore than twenty?

A | don't have an exact number.

Q Do you have an estimte?
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A. Not at this time. |...

Q. Are you aware of any commercialized -- the
structure of any commercialized intervertebral disc
| npl ant devi ces?

A. Page 14 of 70 of ny declaration shows
exanpl es of devi ces.

Q Those are the ones that you personally
worked with? |Is that what you're referring to?

A. | didn't -- what do you mean "personally
work wi th"?

Q. | guess I'm-- 1'1l need to | ook at page --
| -- 1 don't know what page 14 is, so..

MR. PARK: 14 of 70.

A. As well as 13 of 70, at the bottom of that.
Those are static inplants.

Q | -- can you direct me to the
commercialized inplants you're referring to that
you're aware of the structure of in the passage
you're referring to?

A. It's not a passage; it's the figures.

So if you |ook at the bottom of page 13 of
70 of my decl aration.
Q. Ckay.
A. There are four inplants shown. As well as

the top of page 14 of 70. There are inplants
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and. . .

Q. Do you know how you found these i nmages and
references that depict these i mages?

A. So the ones on bottom of page 13 of 70, the
Figure 2, come from Exhibit 1061. Actually, the --
both -- both sets come from 1061. So if you | ook
at Exhibit 1061, page 5 of 17.

Q. Yeah, |'m wondering how you cane into
possession of those references.

A. I honestly don't renmenber if | found them
Counsel found these references. | do know that the
aut hor, BK Doyle, | worked with him and did
bi omechani cal studies with hima period of tinme,
many years ago.

MR. WERNER: AlIl right. Now s a good
time for a break.

MR. PARK: Okay. 10 m nutes?

(Break: 12:18 p.m to 12:29 p.m)
BY MR. WERNER:

Q. You di scussed earlier some damage caused to
t he wedge during FDA-required testing of an inplant
t hat you had experience wth.

Do you recall that?
A. | recall that.
Q Did you have any -- have you had any
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A.

Q
A.

Q.

damage to i nplants?

A.

everything at this tine.

Q.

| npl ants prior

related to Moskowi tz?

A.

pl ease?

Q.

that's described in your declaration, what was your

per sonal

experience with any other portions of the -- an

| npl ant bei ng damaged during testing or use?

had ot her issues with the inplant.
| remenber fatigue cracking of the endpl ates, one

or nore of the endpl ates.

Do you know what caused that?

It was a function of a sharp radius feature
on the endplate that, under repetitive | oading,
created a fatigue crack.

Do you have any ot her experiences with

I'"'m sure |

I's your experience with spinal

to your engagenent in matters

And outside of your involvement that's
referenced in prior
I n your CV or sorry, in your declaration.
MR. PARK: Objection to form

Can you rephrase that all together again,

Qut si de of your personal invol venment

experience with inplants, spinal inplants,

Page 62

di d. | don't remenber

conpani es that you worked for,

WWw.veritext.com

Veritext Lega Solutions
888-391-3376

Moskowitz Exhibit 2068,
Medtronic v. Moskowitz IPR2026-00162 p. 62



© 00 N oo 0o b~ wWw N PP

N D NN NN P P P P PR PR R
ga A W N P O © 00 N O 0o WO N+ O

Moskowi t z?

of nmy experience, the 10 years | did specifi
designing the inplants -- actually 10 years,
| nterventional Spine, plus a couple years at

anot her conpany, consulting?

I nvol ved with? Spinal inplants.

A. | don't have an exact count but at | east
four or five.

Q Were all of those used for fusion
procedures or any of thenf

A. Majority of them are used. | did have one

nonf usi on devi ce that was comrerci ali zed.

I n your opinion, the sidewalls of enbodi nent 540
woul d provide greater stability to the inplant; is
t hat accurate?
MR. PARK: Objection to form
BY MR. WERNER:
Q. Structural stability?
MR. PARK: Objection.
A. | said the sidewalls in enmbodi nent 840

Page 63

prior to your involvenent in any matters invol ving

A. | think -- are you referring al so outside

Q. Let me ask it differently. How many

comercialized inplant products have you been

Q Okay. You indicated that the sidewalls --

cally

at
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Page 64

provide structural support of the inplant.

Q. Woul dn't the wedge front on the base in
enmbodi ment 840 al so provide structural support?

MR. PARK: Were you referring to 8847
MR. WERNER: Yes.

A. Can you -- can you repeat that again,
pl ease?

Q. Woul dn't the wedge at the anterior end of
base -- of the base in 840 al so provide structural
stability?

A. (Revi ewi ng docunent.)

It may provide some, but | don't think it's
required. | don't see a |lot of forces happening on
t hat area.

Q. What do you nean --

A. In terms of structural stability.

Q What do you mean you don't see a | ot of
forces on that area?

A. On the front end of 884, you'd have the
forces of insertion, so if it hits sonmething, those
are -- yeah, but it can provide some added
stability between the sidewalls, but |I'm not sure
If it's needed.

Q How do you know that the structural

stability added by | arger sidewalls in embodi nent
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Page 65

840 i s needed? Larger sidewalls of the base, |I'm
referring to.

A. It just -- I'"msorry. Can you repeat the
guestion again, please?

Q. How do you know that the additiona
structural support provided by the |larger sidewalls
i n embodi mnent 840 relative to enmbodi nent 540 is
needed?

A. Because Pal matier states is that 840
differs fromthe inplants 40, 540 because of the
sidewalls, and it's just apparent to a POSI TA t hat
those are the features that are protecting the
wedge and the screw from - -

Q. Pal mati er al so says that 840 differs from
| npl ants 40 and 540 because of the wedge on the
anterior side of the base, correct?

A It states that, but | don't know -- or a
POSI TA woul dn't know how that woul d protect the
wedge or the screw.

Q. Woul dn't it provide structural stability?

A. It can increase structural stability
bet ween the sidewalls, but I'"'mnot sure if it's
needed.

Q Do you know if the inplants described in

Pal mati er are designed for any particular type of
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Page 66

surgi cal approach in ternms of the trajectory of
I nsertion?

A. Pal mtier's inplants are -- for insertion
are nore froma posterior approach since the
anterior portion of the inplants expand.

Q. And that will provide the appropriate
| ordosis? |I'mnot sure |'m saying that word right.

A. Yeah. That assists in the |ordosis
geonetry between the vertebral bodies.

Q. Returning to enbodi nent 540, do you
understand there to be any differences between --

i n the enbodi ments shown between Figures 16
t hrough 217

A. So 16 is 40. Figure 16 is 407

Q. Ch, I'"'msorry. 17.

A. Okay.

Q. 17 through 21.

MR. PARK: Objection. OQutside the
scope.

A. So what about Figure 17 through 21,
enmbodi ment 5407

Q Do you understand there to be any
di fferences between the enbodi nents in those
| mages?

MR. PARK: Sane objection.
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A.

remenber

ri ght aft

you shoul

think that's cone up today. So all the other

obj ections are inproper.

BY MR. WERNER:

Q.
claim --
8. h.

A.

top?

> O >» O P

continues to engage in.

obj ecti on, Counsel.

Page 67

| would need to review again. | don't

off the top of ny head.

MR. WERNER: [t's a curious answer

er the inmproper objection, which counse

MR. PARK: That was not an inproper

MR. WERNER: "Objection to form' is all

d be saying, or privilege, and | don't

MR. PARK: We can di sagree about that.

If you could turn to the | anguage of

what you've identified as claimelenent

Page 52 of 70 of ny declaration? 8 at the

Oh, 'm-- I"msorry. | said -- oh.
Did you say -- | said 8.h.

Yeah.

On page 52 --

Correct.

-- I"mseeing claim17.

No, 52 of 70. So the -- by -- it's --
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Q. OCh, you're using PDF -- okay. | gotcha.
A. So yeah, | -- | don't mnd using either
one. So if it's easier, 50, |'Il use that.
Q Okay. That claimlanguage for elenment 8.h
uses the term"axially confined."
Do you see that?
A | see that.
Q. What i s your understanding of that phrase
as it's used in this clain?
A. (Revi ewi ng docunent.)
So ny recollection is that '367

specification doesn't provide any gui dance or a

termof axial or axially. So you use the literal

meani ng, so along the |ine.

conmbi ned - -

So nmeans the wedge is
confined along the line within the
space defined by the first body and the second body
in the conpressed end expanded confi gurations.

Q enbodi ment 840, does

satisfy this requirenment?

I n your opinion, is --

It As drawn in
Pal mati er?

A. Yes,
So. ..

Yeah.

840 discloses 8. h claimterm O

claim

Q.

enmbodi nent

Can you repeat the question?

I n your opinion, is -- does

840 satisfy the requirenent of axial

confinement in 8.h?
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Page 69

A. Embodi ment 840 satisfies the claim el ement
8.h

Q If you could turn to claimelenment 17.f,
which is 56 of 70.

A. 17. 172

Q. Yes.

A | have that as 56 of 70.

Q. That's what | neant, if | didn't say that.

A. Okay. | thought you said 57, but | could
be wwong. |'mthere.

Q. Take a second to read that elenment, and

then |'mgoing to ask you about your understanding

of it.
A. (Revi ewi ng document.)
Ckay. | read it.
Q. Do you understand that elenent to require

the ends of the first and second inplant bodies to
termnate at the same position along the

| ongi tudi nal axis?

A. (Revi ewi ng docunent.)

So '367 doesn't define exactly what -- or
doesn't define "axially" or "aligned." So taking
the literal definition of two points -- or two
conponents -- two or nore conponents that fall
along a straight line, Palmatier does disclose and
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Page 70

suggests this Ilimtation. And | described that in
my decl aration, paragraphs 50 to -- to 51.
Q So is it your understanding that two bodies

t hat have a |l ength and one is placed over the top
of the other one are always axially aligned
regardl ess of their respective | engths?

MR. PARK: Objection to the form
In which axis are you referring to?

Let's say they're aligned parallel --

> O >

Scope.

Q. How about this. Let me rephrase ny
guesti on.

I's it your understanding that this el enent
woul d be satisfied whenever two parts have a
generally rectangul ar shape and they are arranged
parallel to each other regardless of --
MR. PARK: Objection to form

BY MR. WERNER:

Q -- how long they are?
A. If it -- if you align the axi -- those
el ements, simlar to what | described in

paragraph 51 -- or Figure 23 of paragraph 51 -- so
you |l ook at the top view, as | stated, '367 was
not -- provided no guidance on what axially

aligned -- the words "axial" or "aligned" are.
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Page 71

So using the literal definition of it, you
can | ook at any axis; and those two rectangul ar
el ements, even though if one is |longer than the
other, if you're |ooking at the top view, |ike
Figure 23, then yes, they -- they would be
consi dered axially aligned.

Q El enent 17.f specifically refers to the
ends of those first and second i npl ant bodi es,
right?

A. Correct. They do -- it -- elenment 17.f
refers to the ends.

Q. And you don't understand that, by virtue of

referring to the ends of the first and second
i npl ant bodies, this elenment requires those ends to
termnate at the same point along the |ongitudi nal
axi s?

A. They term nate on an axis, as described in

my paragraph 51 -- Figure 23 of paragraph 51. As |
mentioned, '367 is not very specific -- is not
specific on the axis and how to align.

Q. So your understanding is that as long as
the first and -- the ends of the first and second
| npl ant bodies term nate al ong the same axis, this
element is satisfied?

MR. PARK: Objection to form
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Page 72

A. If the ends of each body term nate al ong

the axis as shown in Figure 23 --
(1 ndi scernible crosstalk.)

BY MR. WERNER:

Q. l'"msorry. |1'mnot asking you about
anyt hing having to do with Palmatier. |'m asking
for your understanding of the claims in the
chal | enged patent.

s it your opinion that as |ong as the ends

of the first and second inplant bodies term nate
al ong the same axis -- they don't need to term nate
at the same point on that axis -- that would

satisfy claimelenent 17.f? |Is that correct?

A. If the two ends are aligned on an axis in
this -- then they satisfy claim17.f.

Q. And so, say, for exanple, you -- you had an
x-axis that goes from-- a part that is on the

x-axis froml to 4 and anot her part above that,
al so parallel on the x-axis, goes from2 to 3,
t hose would be -- those would satisfy claimel enent
17. 12

A. What do you nean 1 to 2 and 3 to 47

Q. Yeah, one goes from1l to 4, and one goes
from2 to 3. They are both arranged, one above the

ot her, on the x-axis.
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Page 73

A. Sorry. |I'm-- |I'"mnot quite follow ng.
Can you start again?

Q. Yeah. |'mjust arbitrarily calling
somet hing an x-axis. And then you know an axis can
go from negative infinity to positive infinity.

' musing that to define the length of the -- of
t he bodi es.

One body is on that axis from1l to 4. So
It has a length of, say, 3.

The other one is on that sane axis, just
above that first body, and it goes from2 to 3, so
it has a length of 1.

I n your opinion, that satisfies claim
el ement 17.f, correct?

A. As you're viewing that axis fromthe top,
that will satisfy the claimlimtation 17.f.

Q I n your opinion, the respective ends of
those two bodies are axially aligned; is that
correct?

A. When viewing that fromthe top view, those
two ends are axially aligned as they both term nate
al ong that axis.

MR. WERNER: | have no further
gquesti ons.

MR. PARK: Okay. No questions from ne.
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M. Cul bert.

We' | |

(Time

August

cl ose the deposition.

MR. WERNER:

Noted: 12:56 p.m,

19, 2026.)

Thank you for your time,
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REPORTER' S CERTI FI CATE

STATE OF M NNESOTA )
) ss.
COUNTY OF HENNEPI N )

| hereby certify that | reported the renote
deposition of Brad Cul bert, on August 19, 2026, and
that the witness was by me first duly affirned to
tell the whole truth;

That the testinony was transcribed by me and
Is a true record of the testinmny of the w tness;

That the cost of the original has been charged
to the party who noticed the deposition, and that
all parties who ordered copi es have been charged at
the same rate for such copies;

That | amnot a relative or enployee or
attorney or counsel of any of the parties, or a
rel ative or enployee of such attorney or counsel;

That | amnot financially interested in the
action and have no contract with the parties,
attorneys, or persons with an interest in the action
that affects or has a substantial tendency to affect
my inpartiality;

That the right to read and sign the deposition
by the witness was not addressed.

W TNESS MY HAND AND SEAL THI S 23rd day of
August, 2026.

Hypidee YseD

Merilee S. Johnson, RDR, CRR, CRC, RSA
Not ary Public, Hennepin County, M nnesota
My conmm ssion expires January 31, 2031
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, 1if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS

COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the collogquies, gquestions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access

controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
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fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4

SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their

independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or

at www.veritext.com.
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	Word Index
	All
	1 - 40
	40 - 9,445,919
	900 - arranged
	arrow - breath
	bring - confirm
	confirming - declaration
	declaration - either
	electronic - experience
	experience - front
	full - improper
	inadequate - law
	lawyer - modifications
	modifications - organization
	orient - pin
	pins - provided
	provides - reporter
	reporter - shaped
	shaped - statements
	statements - today
	today's - wall
	wall - zoom
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	A
	900 - arranged
	arrow - breath

	B
	arrow - breath
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	bring - confirm
	confirming - declaration

	D
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	E
	declaration - either
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	full - improper
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	J
	inadequate - law
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	inadequate - law
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	lawyer - modifications
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	modifications - organization
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	orient - pin
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	provides - reporter
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	reporter - shaped
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	V
	today's - wall
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	wall - zoom






