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Rather than identifying an unforeseeable position needing clarification or
correction, Petitioner’s Preliminary Reply (“PPR”) simply runs down five main
arguments from the POPR and states its disagreement. That is not an appropriate
use of the Board’s time. Regardless, Petitioner’s surface-level rebuttals cannot
remedy the deficiencies in the Petition.

Four of the five arguments in the PPR challenge PO’s “implicit” claim
constructions as being too narrow and unclear. PPR, 1-3. Neither characterization
is fair. The POPR takes clear and well-supported positions on the plain meanings
of various terms in the context of the claims as a whole and the specification. See
POPR, 27-29 (explaining the ordering and conditionality of “when” and “then,
after”), 31-34 (distinguishing the claimed order and operations from the prior art),
36 (distinguishing cache policies from TTL values and freshness checks).

That claim terms must be properly interpreted in context does not
necessarily mean they need to be expressly construed. See Realtime Data, LLC v.
lancu, 912 F.3d 1368, 1375 (Fed. Cir. 2019). Even without express construction,
the words of the claim always have meaning. /d. at 1371. To the extent Petitioner
disputes those meanings here, the PPR fails to identify (1) what it alleges PO’s
“implicit” constructions to be, (2) why PO’s constructions lack support or clarity,
and (3) what the allegedly correct constructions are. PPR, 1-3. The PPR thus fails

to clarify the dispute or support institution.
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Petitioner’s attempt to recast every argument that a limitation is missing
from the prior art as an “implicit construction” also misapprehends the
nonobviousness analysis. For example, Petitioner observes that determining a
cache policy “comprises determining a time period for expiration” to argue that
Middleton’s TTL value is itself a cache policy. PPR, 1. But equating “determining .
.. [a] cache policy” with the separately recited “determining a time period for
expiration” reads the cache policy determination out of the claim entirely. That is
improper. It is not unforeseeable that PO would give meaning to all claim terms
and point out how the prior art fails to disclose them.

Petitioner similarly disagrees with PO’s distinctions among identifying,
applying, and determining a policy so Petitioner can purport to find those
limitations in O’Rourke’s block 504 (sometimes conflating block 510). PPR, 1-2.
But the PPR does not provide any disclosure or reasoning that either block selects
or ascertains which policy governs the content at that point. Other than to say that
it interprets the EPO to have reordered the functions of these components in
examining a related application, the PPR does not clarify why its collapse of those
concepts is correct and PO’s distinction is wrong. PPR, 2.

Indeed, the claims require more than chronological ordering; they require
that the determination of a cache policy occur after—and be conditioned upon—a

determination that the content is cached locally. POPR, 27-29 (“when . . . then”).
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The PPR offers no counter-analysis of claim scope, despite Petitioner’s assertion
that O’Rourke’s steps 504 and 505 do not depend on each other. See Pet, 12. That
concession in the Petition forecloses the claimed conditional relationship. See
POPR, 27-29. Petitioner’s reordering of O’Rourke (even if accepted) thus fails to
supply the required dependency between the two determinations. The PPR does
nothing to explain away this deficiency. Its nominal disagreement and high-level
reiteration of the arguments in the Petition, PPR at 2, adds nothing to the record.
Finally, Petitioner states in conclusory fashion that the Petition arguments
have no “gaps” and that its expert may explain what the prior art teaches to a
skilled artisan. PPR, 3. But a single declaratory sentence fails to meaningfully
engage with the gaps that the POPR identifies, specifically: reordering steps,
repurposing components, and inferring undisclosed functionalities. See POPR, 37-
38. The PPR does not substantiate why a POSITA would interpret the prior art to
teach limitations that the references simply do not teach. Such vague and
conclusory statements are unhelpful and the Board should give them no weight.
The PPR merely states Petitioner’s disagreement with each of PO’s
substantive arguments and reiterates the conclusions in the Petition. It does nothing
to “clarify the record” regarding any disputes. Contra EX2020. The Board should
deny institution on the merits for the reasons explained in the POPR and PO’s

expert declaration.
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