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PO’s Reply only confirms that it had no settled expectations and that 

American manufacturing considerations weigh against discretionary denial.2 

 PO CANNOT ESTABLISH SETTLED EXPECTATIONS 

A. PO Fails To Present Evidence of Commercialization, Assertion, or 
Licensing In The Medical Device Space 

PO cannot dispute that the ’677 Patent has “not been in force for a significant 

period of time.”  See Microsoft Corp. v. Edge Networking Sys., LLC, IPR2025-

00617, Paper 12, at 2 (July 31, 2025) (challenged patent issued five years ago has 

“not been in force for a significant period of time”).  Thus, there are no strong settled 

expectations for the challenged patent.   

PO argues “settled expectations may exist for a patent in force since 2021,” 

citing to Alliance Laundry.  DDR Rep., 4 (citing Alliance Laundry Sys., LLC v. 

PayRange LLC, IPR2025-00950, Paper 11 (Sept. 19, 2025) (informative)).  But 

Alliance Laundry confirms exactly why PO had no settled expectations as to the ’677 

Patent.  In Alliance Laundry, the Director found “some settled expectations favoring 

[patent owner]” because PO presented evidence that it had licensed the challenged 

patent in petitioner’s technology space.  See IPR2025-00950, Paper 6, at 2-3 (patent 

 
2 PO asserts Petitioner “failed to address [PO]’s new evidence and merits.” DDR 

Rep., 1.  First, this argument is grossly improper because it is beyond the scope of 

PO’s authorized reply.  See EX3102.  Second, it is false.  Opp., 12-14. 



IPR2026-00191 (USP 11,031,677) Petitioner’s Sur-Reply to 
 Discretionary Denial 

2 

owner “found success in the laundry and vending industries, attracting significant 

customers including WASH Multifamily Laundry Systems, LLC … and reached 

patent licensing deals with [] WASH for PayRange’s technology.”).  PO has 

presented no such evidence here.   

Here, “the challenged patent has not been commercialized, asserted, marked, 

licensed or otherwise applied in [petitioner’s] technology space.”  Home Depot 

U.S.A., Inc. v. H2 Intellect LLC, IPR2025-00480, Paper 11, at 2 (Sept. 4, 2025).  PO 

does not dispute that its litigation assertions have been limited to antenna 

manufacturers, handset manufacturers, cellular carriers, wireless infrastructure 

providers, smart security systems, and location-based services.  Cf. Opp., 8-9 to 

DDR Rep. generally.  Nor does PO address the Director’s decision in Home Depot.  

Id.  Thus, “[t]hese considerations weigh against Patent Owner’s settled expectations 

and weigh in favor of Petitioner’s expectations.”  Home Depot, Paper 11, at 3. 

B. Pre-Suit Correspondence Ending with PO’s Refusal to Negotiate 
with Resmed’s Supplier Does Not Create Settled Expectations 

PO argues that it had settled expectations because it “provided Petitioner with 

notice of the ’677 patent less than two weeks after it issued in 2021.”  DDR Rep., 2.  

Incorrect.  First, PO’s 2021 correspondence did not provide actual notice—the 

challenged patent was one among over 100 patents identified with no identification 

of any accused products, let alone claim charts to identify the allegedly infringing 

activity.  EX2036, 4.  And it is black-letter law that identifying a patent by itself does 
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not constitute actual notice.  Lubby Holdings LLC v. Chung, 11 F.4th 1355, 1360-61 

(Fed. Cir. 2021) (actual notice requires “[a]n affirmative communication of a 

specific charge of infringement by a specific accused product or device”).3 

Second, the Director has already rejected this argument.  In the original ’1026 

Proceeding, PO likewise asserted that it “gave notice to Petitioners of the ’677 Patent 

in October of 2021.”  Geotab Inc. v. Fractus, S.A., IPR2025-01026, Paper 9, at 2 

(Sept. 1, 2025).  Yet the Director still ultimately found PO “has not developed strong 

settled expectations that favor discretionary denial.”  Geotab Inc., Paper 14, at 2.   

Third, Resmed expected non-enforcement against it, given that it expressly 

notified Fractus that it was interfering with Resmed’s ability to save lives during the 

global pandemic.  EX2037, 8 (“It is disappointing that Fractus is choosing to target 

ResMed’s resources at such a crucial time … , given the continuing (and worsening 

in many parts of the world) global pandemic.”).  PO’s own evidence confirms that 

at the time “ResMed [was] respond[ing] to [the] ‘humanitarian emergency’ over 

demand for CPAP” and other respiratory devices caused by COVID-19.  EX2040. 

 
3 PO notes it identified a specific product in November 2022.  DDR Rep., 3.  But 

as discussed infra, PO refused to identify the infringement charge—whether PO 

accused any product incorporating “any wireless device” or just those 

incorporating “multiband and/or miniaturized wireless antennas.”  EX2037, 5-6.   
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Fourth, Resmed expected non-enforcement against it given Fractus’s 

litigation history against antenna manufacturers.  Specifically, Resmed notified 

Fractus that its antenna supplier “possess[es] the relevant technical information” and 

that any discussions would need to involve them.  EX2037, 3.  Indeed, Resmed’s 

supplier repeatedly requested that Fractus provide claim charts “in order to assist our 

customer Resmed answer you in a meaningful way.”  EX2037, 1. 

Fifth, although PO asserts that “Petitioner declined to engage in confidential 

settlement discussions” (DDR Rep., 4), it was PO who refused to engage.  Both 

Resmed and its supplier repeatedly requested PO provide claim charts and to identify 

the specific infringement charge (whether PO was accusing “any wireless device” 

or just devices incorporating “multiband and/or miniaturized wireless antennas.”).  

See, e.g., EX2037, 5- 6.  PO failed to provide such information, and thus, PO could 

not have settled expectations.  To the contrary, Petitioner expected non-enforcement 

against it given PO’s refusal to engage. 

Notably, PO never explained its infringement allegations and was silent for 

more than two years before filing suit.  Indeed, the Director has referred cases for 

merits consideration under similar facts.  In Jesco Lighting, the patent issued in 2023, 

and as here, the patent owner contacted petitioner approximately two months after 

with no express infringement allegation.  Jesco Lighting Grp., LLC c. AGS Lighting 

Management LLC, IPR2025-01328, Paper 8, at 4 (Nov. 3, 2025).  The parties 
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negotiated over the course of five months, but at no point did patent owner “provide 

any explanation of [its] allegations of infringement.”  Id. at 5. Nearly a year after 

negotiations ended, patent owner filed suit.  Id.  Although PO argued settled 

expectations, going into detail about the parties’ licensing discussions (IPR2025-

01328, Paper 6, at 2-8), the Director referred the case for merits consideration 

(IPR2025-01328, Paper 9, at 2).    

 PO’s refusal to provide its infringement allegations, years of silence before 

filing suit, and the Director referral decisions based on nearly identical facts confirm 

PO had no settled expectations. 

 PO’S OPPOSITION CONFIRMS RESMED’S SHIFT TO AMERICAN 
MANUFACTURING COMES AT SIGNIFICANT COST 
 
The March 11 Memo considerations favor institution.  It is undisputed that 

PO is a foreign company with no U.S.-manufactured products that compete with the 

accused products.  PO complains “Petitioner does not currently manufacture accused 

products in the U.S.”  DDR Rep., 5.  But PO ignores the language of the Memo: the 

Director will consider “the extent to which any products accused of infringement … 

are related to investments in American manufacturing operations.”  Resmed has 

already invested millions in its U.S. operations, and in weeks, AirSense products 

will be manufactured in Atlanta.  Wheatley Decl., ¶4.  Resmed’s commitment to 

manufacture these products in the U.S. by June (when it could continue manufacture 

in Singapore) confirms the significance of this shift—one that should be protected. 
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