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I, Aviel D. Rubin, declare as follows: 

I. INTRODUCTION 

1. I have been retained in this action by counsel for Petitioner FanDuel, 

Inc. (“FanDuel”) to offer my independent expert opinion concerning U.S. Patent No. 

12,005,349 (Ex. 1001, “ʼ349 Patent”). 

2. I have been asked by counsel for FanDuel to analyze whether claims 1-

5, 7-13, 15, 17, 21-22, 24, 31, 33, 35, and 39-40 of the ’349 Patent are invalid. This 

declaration discloses the opinions that I have formed as a result of my analysis. 

3. For my time and effort in researching, reviewing, forming my opinions, 

and preparing this declaration, I am being paid at a rate of $975 per hour. No part of 

the compensation is tied in any way to the opinions expressed in this declaration or 

the outcome of this inter partes review. 

II. MY BACKGROUND AND QUALIFICATIONS 

4. I am an expert with over 30 years of experience in the field of computer 

science and gaming platforms. My educational background, professional experience, 

and a list of my publications are set forth in my curriculum vitae, attached as Ex. 

1006. 

A. Education 

5. I received a Bachelor of Science (B.S.) in Computer Science in 1989, a 

Master of Science in Engineering (M.S.E.) in Computer Science and Engineering in 
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1991, and a Doctor of Philosophy (Ph.D.) in Computer Science and Engineering in 

1994, each from the University of Michigan, Ann Arbor. 

B. Employment History 

6. I am currently a Professor Emeritus of Computer Science at Johns 

Hopkins University (the “University”) in Baltimore, Maryland where I performed 

research, taught graduate and undergraduate courses in computer science and related 

subjects, advised undergraduate and Masters students, and supervised the research 

of Ph.D. candidates and other students. 

7. I have taught courses including Networking, Security and Privacy in 

Computing, and Advanced Topics in Computer Security. I was also the Technical 

Director of the Johns Hopkins University Information Security Institute — the 

University’s focal point for research and education in information security, 

assurance, and privacy. The University, through the Information Security Institute’s 

leadership, has been designated as a Center of Academic Excellence in Information 

Assurance by the National Security Agency and leading experts in the field. 

8. I have more than 30 years of experience in software development, 

including designing, analyzing, and deploying applications in the network 

environment. I started my career after receiving my Ph.D., by working at Bell 

Communications Research (“Bellcore”) in its Cryptography and Network Security 
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Research Group from 1994 to 1996. During that period, I focused my work on 

Internet and Computer Security. 

9. In 1997, I moved to AT&T Labs, Secure Systems Research Department, 

where I continued to focus on Internet and Computer Security. From 1995 through 

1999, in addition to my commercial work, I served as Adjunct Professor at the New 

York University, where I taught undergraduate classes on computer, network, and 

Internet security issues. 

10. I stayed in my position at AT&T Labs until 2003, when I left to accept 

a full-time academic position at the University. The University promoted me to full 

professor with tenure in April 2004. The University later promoted me to Professor 

Emeritus of Computer Science in September 2023.  

11. I serve, or have served, on several technical and editorial advisory 

boards. For example, I served on the Editorial and Advisory Board for the 

International Journal of Information and Computer Security. I also served on the 

Editorial Board for the Journal of Privacy Technology. In addition, I have been 

Associate Editor of the Institute of Electrical and Electronics Engineers’ (“IEEE”) 

Security and Privacy Magazine and served as Associate Editor of the Association for 

Computing Machinery’s (“ACM”) Transactions on Internet Technology. I also 

served as Associate Editor of the journal Communications of the ACM, and I was an 

Advisory Board Member of Springer’s Information Security and Cryptography 
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Book Series. I also have served in the past as a member of the Defense Advanced 

Research Projects Agency’s Information Science and Technology Study Group, a 

member of the Government Infosec Science and Technology Study Group of 

Malicious Code, a member of the AT&T Intellectual Property Review Team, 

Associate Editor of the Electronic Commerce Research Journal, Coeditor of the 

Electronic Newsletter of the IEEE Technical Committee on Security and Privacy, a 

member of the board of directors of the USENIX Association (the leading academic 

computing systems society), and a member of the editorial board of the Bellcore 

Security Update Newsletter. 

12. From 2005 to 2011, I served as founder and President of Independent  

Security Evaluators (“ISE”), a computer security consulting firm. In that capacity, I 

guided ISE through the qualification process to become an independent testing 

laboratory for Consumer Union, which produces the Consumer Reports magazine. 

As an independent testing laboratory for Consumer Union, I managed an annual 

project where we tested popular antivirus products. Our results were published in 

Consumer Reports each year for three consecutive years. 

13. I am currently the founder and chief scientist of Harbor Labs, a software 

and networking consulting firm specializing in medical device security and privacy 

of healthcare data. 
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C. Publications and Speaking Arrangements 

14. I am an author or co-author of five books regarding information 

security. I am also named inventor on ten (10) United States patents. I have testified 

before the United States Congress on various computer and electronics related 

matters, including security vulnerabilities with electronic voting machines and 

government websites. I have spoken at more than fifty (50) seminars and symposia, 

including presenting at the TEDx conference in October 2011. 

D. Experience in Games of Skill 

15. As noted above, I am a named inventor on ten (10) United States 

patents, including patents related to interactive gaming. For example, I am the sole 

named inventor for U.S. Patent No. 9,064,376 (“’376 Patent”) that is titled 

“Utilization of Multiple Devices to Secure Online Transactions.” The ’376 Patent is 

directed to online gaming and preventing security compromises with 

communications and transactions between a plurality of devices. 

16. I have taught courses at the University related to games of skill and 

chance, including poker by focusing on math, combinatorics, and game-theoretical 

aspects of poker. The course utilized hand examples and discussions of common 

situations to explain the fundamentals of the game. I also regularly contribute to a 

column at 888 Poker Magazine. 
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17. Since 2014, I have played at the World Series of Poker in Las Vegas 

every year, including at the Main Event. My results at the various poker tournaments 

have included 1st place finish in a 264-person tournament at Lucky Chances casino, 

1st place in a 131-person tournament at the Aria Casino, 23rd place in the World 

Series of Poker circuit tournament in Maryland, and 8th place finish in the World 

Series of Poker circuit tournament in Florida. 

18. In sum, I have extensive experience in both computer science and 

games of skill in both live and online gaming platforms. In view of my education, 

experience, and expertise described above and set forth in my CV (Ex. 1006), I am 

an expert in the field of computer science and online gaming. 

III. MATERIALS CONSIDERED 

19. As part of my work in connection with this matter, I have reviewed the 

following materials: 

Exhibit  
No. 

Material 

1001 U.S. Patent No. 12,005,349 (“ʼ349 Patent”) 

1002 File History of the ʼ349 Patent 

1003 European Patent Application No. 0 873 772 A1 to McKeown, et 
al. (“McKeown”) 

1004 WinView IP Holdings, LLC v. FanDuel, Inc., et al., 3:25-cv-
01146 (D.N.J.), Complaint dated February 10, 2025 

1007 U.S. Patent No. 4,592,546 (“’546 Patent”) 
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Exhibit  
No. 

Material 

1008 U.S. Provisional Application No. 60/723,301 (provisional 
application of the ʼ349 Patent) 

1009 U.S. Provisional Application No. 60/791,793 (provisional 
application of the ʼ349 Patent) 

 

IV. LEVEL OF PERSON HAVING ORDINARY SKILL IN THE ART 

20. I was asked to provide my opinion as to the level of skill of a person 

having ordinary skill in the art (“POSITA”) of the ’349 Patent at the time of the 

claimed invention. I understand that the ’349 Patent claims priority to U.S. 

Provisional Application No. 60/723,301 filed on October 3, 2005, and U.S. 

Provisional Application No. 60/791,793, filed on Apr. 12, 2006 (Exs. 1008, 1009). 

In determining the characteristics of a hypothetical POSITA of the ’349 Patent, I was 

told to consider several factors, including the type of problems encountered in the 

art, the solutions to those problems, the rapidity with which innovations are made in 

the field, the sophistication of the technology, and the education level of active 

workers in the field at that time. 

21. In my opinion, a POSITA would typically have at least a bachelor’s 

degree, or equivalent, in computer science and several years of experience in 

software development. A POSITA would understand the references referred to in this 
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report and have the capability to draw inferences from them. I am at least a POSITA 

in the relevant art with respect to the claimed subject matter in the ’349 Patent. 

V. LEGAL STANDARD 

22. I am neither a patent lawyer nor an expert in patent law. Counsel has 

informed me that the following law is applicable to the relevant issues in this case, 

and I have relied upon these legal principles in forming the opinions set forth in this 

declaration. 

23. I understand from counsel that the validity or invalidity of each claim 

is to be considered separately. 

A. Anticipation 

24. It is my understanding that the claims of a patent are anticipated by a 

prior art reference if each and every element of the claim is found either explicitly 

or inherently in a single prior-art reference or system. I understand that inherency 

requires a showing that the missing descriptive matter in the claim is necessarily or 

implicitly present in the allegedly anticipating reference and that it would have been 

so recognized by a POSITA. In addition, I understand that an enabling disclosure is 

a disclosure that allows a POSITA to make the invention without undue 

experimentation. Although anticipation typically involves the analysis of a single 

prior-art reference, I understand that additional references may be used to show that 

the primary reference has enabling disclosure, to explain the meaning of a term used 
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in the primary reference, and/or to show that a characteristic is inherent in the 

primary reference. 

25. I understand that if the reference is a device or system, the public need 

not have access to the inner workings of a device for it to be considered in public 

use or used by others. 

B. Claim Construction 

26. I understand that claim construction is a matter of law and that the final 

claim construction will ultimately be determined by the Board. A claim in inter 

partes review is “construed using the same claim construction standard that would 

be used to construe the claim in a civil action under 35 U.S.C. 282(b), including 

construing the claim in accordance with the ordinary and customary meaning of such 

claim as understood by one of ordinary skill in the art and the prosecution history 

pertaining to the patent.” 37 C.F.R. § 42.100(b). Any claim term that lacks a 

definition in the specification is also given the ordinary and customary meaning. 

27. For the purposes of my invalidity analysis in this proceeding and with 

respect to the prior art, unless stated otherwise, I have applied the ordinary and 

customary meaning of the claim terms as would be understood by a POSITA. 

VI. OVERVIEW OF THE ’349 PATENT 

28. The ʼ349 Patent, titled “Synchronized gaming and programming,” was 

filed with the USPTO on September 29, 2021, and issued as a patent on June 11, 
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2024. Ex. 1001. It claims priority to U.S. Provisional Application No. 60/723,301 

filed on October 3, 2005, and U.S. Provisional Application No. 60/791,793, filed on 

Apr. 12, 2006, through a series of continuations, continuations-in-part and a 

divisional application. Id., 1:6-53. 

A. Alleged Problem That the ’349 Patent Addresses 

29. The ʼ349 Patent generally “relates to the field of distributed gaming.” 

Ex. 1001, 1:57-58. According to the ’349 Patent, “[g]ames of skill that rely on 

participation by watching an event on a television have potential latency issues since 

television signal reception is not synchronized nationwide.”1 Ex. 1001, 2:45-47. 

“For example, a participant in Texas using a satellite dish network may experience 

a 3 second delay compared to an individual in California using a cable network.” Id., 

2:48-50. “Also, there are delays between individuals attending a game live and those 

watching the game live on television.” Id., 2:54-56. 

30. “In a game of skill . . . fair competition necessitates that a fast-paced 

game, based on the unfolding television action has a level playing field for all 

participants regardless of how they receive their television signal.” Ex. 1001, 3:66-

4:2. Particularly, the ʼ349 Patent notes that “[p]eople have an unsatisfactory 

experience and/or others are able to gain a potential competitive advantage from the 

 
1 All emphasis added unless stated otherwise. 
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variances in the exact time one viewer sees an event on their television versus 

another competitor who receives their television signal through a different delivery 

path.” Id., 4:14-18. 

31. “One example is a game [that] is based upon a football telecast, wherein 

competitors predict the play that the coaches and/or quarterback call prior to the snap 

of the ball.” Ex. 1001, 4:29-31. “The competitor’s prediction is based among other 

things on their observation of the down, distance and the offensive and defensive 

formations on the field and tendencies of the teams in these situations.” Id., 4:32-35. 

32. The ʼ349 Patent further acknowledges that typically, “[s]uch a game 

utilizes a ‘lock out’ signal, as described in the U.S. Pat. No. 4,592,546 [a prior art 

patent from 1984 – (Ex. 1007)] . . . to prohibit the entry of predictions after the 

competitor sees the play begin to unfold, at the snap of the ball.” Ex. 1001, 4:35-41; 

see also Ex. 1001, 7:10-15 (disclosing use of a “time stamp” as a lockout signal). 

But the ʼ349 Patent suggests that “[i]f the game producer is viewing a television 

signal several seconds before some competitors and generating a time stamp based 

on that event, an advantage is able to result if the difference in the time stamp and 

the receipt of the ‘lock out’ signal is more than several seconds earlier in relation to 

another competitor’s television signal which is delayed.” Ex. 1001, 4:43-49. “During 

this period of time, for example, on a first or second down situation, a competitor 

receives the ‘lock out’ just as the quarterback receives the snap and the 
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corresponding television signal at the same time as the game producer while another 

competitor with a delayed television signal, receives a ‘lock out’ signal while the 

quarterback is approaching the line of scrimmage.” Id., 4:49-56. 

33. “In another example, if the game producer is viewing a signal after a 

viewer, a competitor might see the quarterback start to drop back into a ‘shot gun’ 

formation, making the likelihood of a pass considerably higher. This latter player 

might have time to change his prediction from, ‘run’ to ‘pass’ before receiving a 

‘lock out’ generated at the snap of the ball.” Ex. 1001, 4:56-62. 

34. Therefore, “[a] person consistently receiving a ‘lock out’ later than 

another competitor might, through the course of the game, gain some competitive 

advantage.” Id., 4:62-64. The ʼ349 Patent, however, acknowledges that there may 

not be any discernable problems with the prior solutions that existed as early as 1984. 

Id., 4:65-5:3 (“While it is not clear that sufficient enough competitive advantage is 

gained between a competitor receiving his ‘lock out’ signal precisely at the snap of 

the ball and one who is locked out a few seconds prior to the snap of the ball, this 

discrepancy could present the appearance of a playing field that is not level”).  

35. Thus, although there may not be any actual competitive advantage from 

prior “lock out” solutions, “the primary benefits of the system addressed in the [ʼ349 

Patent] is to ensure the competitors feel they are on equal footing.” Ex. 1001, 5:3-5. 
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B. The Alleged Solution from the ‘349 Patent 

36. The ʼ349 Patent purports to solve “[t]he above described issue through 

a system and method to effectively equalize systemic propagation delay variances to 

a required level dictated by the demands and rules of a particular game, so that a 

material competitive advantage is not obtained and the user experience is optimized 

for all players.” Ex. 1001, 5:6-11. However, its alleged solution does nothing more 

than disclosing technology and concepts that were well known prior to the patent’s 

filing. 

37. In one methodology, “an event is streamed via an Internet connection, 

where a game control system measures the compression caused delay in signal 

delivery for separate sources and appropriately adjusts the game control data to 

individually synchronize with the separate sources of the televised event.” Ex. 1001, 

6:9-14. The use of “artificial time delays on the game control information imposed 

by the game control server [] would substantially equalize the receipt of ‘lock out’ 

data relative to the event triggering the ‘lock out,’ based on the underlying television 

programming, for example, the snap of the football.” Ex. 1001, 6:40-45. 

Accordingly, “[p]layers receiving the television signals in advance of the one with 

the slowest receipt of the television signal would receive ‘lock out’ signals slightly 

delayed or time stamped with a slightly later time as described in [prior art] U.S. Pat. 

No. 4,592,546.” Ex. 1001, 6:46-49. 
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38. The ʼ349 Patent also discloses a method of implementing a game 

synchronized with programming. Ex. 1001, 17:54-55. As depicted in Figure 6 below, 

first, “an application detects programming with which to be synchronized.” Ex. 

1001, 17:56-57. “In the step 602, the application synchronizes with the 

programming to provide application data such as gaming data.” Id., 17:57-59. Then 

“[i]n the step 604, based on user responses, the game is executed.” Id., 17:59-63. 

 

 

Ex. 1001, Fig. 6 (annotated). 

39. The ʼ349 Patent teaches that detection of programming and its 

synchronization with game data are “able to be implemented in any manner.” Id., 

18:1-2. For example, “[e]xisting events in the telecast are used as synchronization 
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points or start points for previously downloaded data files to a mobile client, as well 

as a watermark, fingerprint not detectable by the viewer. A synchronization point is 

a visible or audible event located within the telecast.” Id., 18:7-11. “Information is 

embedded in the telecast and tracked online in real-time.” Id., 18:15-16. Once a start 

time is recognized and delivered, a “plurality of synchronization points are used by 

a client to continuously check to ensure pre-produced data files are synchronized 

with the telecast.” Id., 18:20-23. 

40. The ʼ349 Patent emphasizes that “synchronizing includes determining 

an amount of delay to precisely synchronize between the game stored on a mobile 

device and the receipt of the program presented on a television (or mobile device 

through streaming) and substantially equalizing presentation of the game of skill or 

chance with programming or a commercial contained in a telecast through 

adjustment for the amount of delay of the telecast (or streaming content). 

Substantially equalizing includes equalizing receipt of lock out events relative to a 

televised/streamed event triggering a lock out. Synchronizing includes substantially 

equalizing a participant delay to ensure the participants each receive the game of 

skill or chance at substantially the same time. Synchronizing includes determining 

participant latency[.]” Id., 18:32-45. 

41. In sum, the ʼ349 Patent discloses and claims nothing more than well-

known concept of using lockout signals and synchronizing the transmission of a live 
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telecast with an interactive gaming application, which are concepts that were well 

known in the art prior to the ʼ349 Patent.  

VII. SUMMARY OF PRIOR ART CONSIDERED 

A. McKeown 

42. The McKeown patent clearly solves the same problems alleged by the 

’349 Patent. McKeown is titled “Interactive, predictive game control system.” Ex. 

1003. “In an interactive, predictive game played in conjunction with a live TV 

broadcast, remote players attempt to predict certain events which may or may not 

occur during the broadcast and will be awarded prizes, monetary or otherwise, if 

they are successful.” Id., 1:6-10. “Examples of interactive, predictive games include 

horse racing where the players can try to predict winners or place bets on particular 

horses to win or be placed in a race, and football matches where players may try to 

predict the final score or the time of occurrence of certain events such as the time 

of the first goal, first booking etc.” Id., 1:10-16.  

43. Referring to the left side of annotated Fig. 1 below, McKeown discloses 

an “interactive broadcast network” comprising a “game control system A including 

a central controller 1 which will include a computer such as a PC operating a 

Windows based system, connected to an input device 2 such as a keyboard and/or 

mouse and the like and to an output device 3 which may include a monitor and/or 

printer. A database 4A stores data relating to service functions and remote users, 
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which can be accessed and amended by the central controller 1, while a Live File 

store 4B is provided for storing data relating to the game being or to be broadcast. 

The central controller 1 generates data which can be converted to TV display 

signals and other control signals associated with various services functions, on a 

land line 5 connected to a combining unit 6 defining an insertion point of a TV 

broadcast system B. The combining unit 6 receives television broadcast signals 

from a studio 7 (or outside broadcast (OB) location, in the case of a live event), and 

combines these with the signals on line 5 so that they are transmitted simultaneously 

by a transmitter 8 to remote users or players C.” Id., 3:50-4:12. Put very simply, 

and shown below, McKeown discloses that streaming live video and game data is 

combined and then broadcast together to remote users.  

 

Id., Fig. 1 (annotated).  
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44. With respect to the remote players shown on the right side of annotated 

Fig. 1 below, McKeown discloses “[e]ach remote user C has a home or remote unit 

9 having a television receiver 10 connected to an aerial 11 and a monitor 12. The 

home unit 9 includes an address/databus 13 connected to receiver 10, the bus 13 

being connected to a microprocessor 14, a memory 15, such as a ROM, storing 

programme instructions for the processor 14, one or more input devices 16 such as 

a keyboard or mouse, and a control memory (RAM) 17. Signals transmitted by the 

processor 14 can be communicated to the central controller 1 via a public switched 

telephone network 18 which is selectively accessed by a telephone interface unit 19 

connected to the bus 13.” Id., 4:20-32.  

 

Id., Fig. 1 (annotated).  
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Put very simply, McKeown discloses a user receiving the combined streaming live 

video and game data that has been broadcast from the interactive broadcast 

network, just as the ’349 Patent claims to invent.  

45. McKeown also discloses synchronization of the streaming live video 

and game data: “In order to obtain accurate synchronisation between the central 

controller clock and each remote unit C, all parts of the interactive network work to 

a common universal system clock. Synchronisation is maintained by the central 

controller 1 repeatedly issuing synchronisation signals as part of the messages 

which are broadcast. Each microprocessor 14 monitors the time of arrival of a 

synchronisation signal and compares this with its own clock and if there is a 

discrepancy gradually adjusts its clock to agree with the synchronisation signal.” Id, 

6:27-36.  

 

Id., Fig. 1 (annotated). 
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A POSITA would understand from McKeown that the synchronization signals 

generated by central controller 1 allow the live video data to be synchronized with 

the game data based on the “common universal system clock.”  

46. McKeown further discloses preventing remote game players from 

submitting predictions at certain times during a live event via a lockout signal, in the 

same vein as the later-filed ’349 Patent. McKeown discloses that “[t]ime stamped 

signals supplied to the remote player(s) can be used in a variety of ways at the remote 

location. For example, the signal can be used as a lock-out command preventing 

further predictions being made by the remote player(s)[.]” Ex. 1003, 2:56-3:2. For 

example, McKeown discloses that immediately after a sporting event commences, 

“the central controller 1 will issue a lock-out signal which is broadcast to the remote 

units C and to which each processor 14 responds to prevent any further predictions 

from being entered.” Ex. 1003, 6:14-218; see also 8:53-58. 

47. McKeown further discloses the use of a lockout signal to prevent 

predictions from being entered during a live broadcast. Ex. 1003, 7:14-16 (“The 

central controller 1 also allows a further game to be played by the remote players 

during the live broadcast of the football match. This is known as ‘Action Ball’.”) 

During the match (e.g., soccer), “[e]ach remote player has 15 opportunities per half 

to anticipate that a shot on target, goal or corner kick will occur by operating his 

input device 16 which will initiate a 10 second period . . . .The time that the event 
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occurs as input by the operator, after suitable back stamping, will be broadcast as a 

time stamp to each remote player C.” Id., 7:30-38. “Each microprocessor 14 

compares the time stamp supplied to it corresponding to the time at which the event 

button 53 was clicked and if the remote player pressed his blue button in less than 

ten seconds from the time stamp received by the microprocessor 14 then the player 

will have been successful and receive points.” Id., 7:38-44. A POSITA would 

understand that the operator time stamp is utilized as a lockout signal that prevents 

registering of user’s input for that event after the time stamp has been broadcast.  

48. McKeown further discloses how remote game players initiate and play 

an interactive game. McKeown discloses a “PlayLive Football” (soccer) 

embodiment, where “if a remote player wishes to play the interactive game, he 

operates his input device 16 to indicate to the processor 14 that the game is to be 

initiated and the processor 14 will respond to the information supplied from 

the central controller 1 and stored in the memory 17 to display a screen ... This 

indicates to the player the type of prediction which he can attempt.” Ex. 1003, 5:45-

5:52. McKeown further discloses that, “The remote player can then select one or 

more of the predictions. For example, if he selects, using the input device 16, the 

“Time Slot of First Goal”, [a] screen … will be displayed which defines six different 

15-minute periods during the playing of a football match. The player can then 

indicate one of those periods using the input device 16, for example, the period 16-
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30 minutes, and this prediction is then stored in the memory 17. In a similar way, the 

player can predict any one or more of the other items set out.” Id., 5:56-6:7. 

49. Similarly, McKeown further discloses a “PlayLive Racing” (horse 

racing) embodiment, where “just prior to the start of a race, the remote players are 

given the opportunity to predict the outcome of that race using one of the variety 

of bets on offer (i.e. win, place, each way). The remote player can choose to place a 

bet via an appropriate screen […] and once he has selected a bet and confirmed the 

amount of money he wishes to wager, he will receive confirmation that the bet has 

been accepted and these details will be stored by the microprocessor 14 in 

the memory 17.” Id., 8:43-52.  

50. McKeown therefore discloses the same solutions the ’349 Patent claims 

and thus anticipates the challenged claims. Like the ’349 Patent, McKeown 

combines live television broadcast with interactive game data for simultaneous 

delivery from a central controller through a combining unit to remote units, as 

claimed. Ex. 1003, 3:50-4:12; Ex. 1001, 6:9-14. McKeown further provides 

synchronization using a common clock and repeated sync/time-stamp messages so 

that on-screen game prompts align with the live broadcast, mirroring the ’349 

Patent’s synchronization. Ex. 1003, 6:27-36; Ex. 1001, 17:54-63, 18:1-45. 

McKeown issues time-stamped lockout commands (including back-stamped event 

times) that prevent inputs after moments in a live event, the same lockout 
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functionality the ’349 Patent claims. Ex. 1003, 6:19-23, 7:19-50, 8:53-58; Ex. 1001, 

6:40-45. McKeown’s remote-unit architecture—processor, memory, user input 

device, and a return path to the central controller—together with the PlayLive 

Football and PlayLive Racing embodiments, implement the same end-to-end flow 

(pre-broadcast setup, combined transmission, and event-tied lockouts) as described 

in the ’349 Patent. See supra IV. Accordingly, because McKeown discloses each 

claimed element based on the same solutions, the ’349 Patent is anticipated by the 

challenged claims. 

VIII. GROUNDS FOR CHALLENGE 

51. This declaration presents the following grounds of unpatentability: 

Ground I: McKeown (Ex. 1003) anticipates claims 1-5, 7-13, 15, 17, 21-22, 24, 31, 

33, 35, and 39-40 under at least 35 U.S.C. § 102(b) (pre-AIA). 

IX. APPLICATION OF THE PRIOR ART TO THE CLAIMS 

A. Ground 1: McKeown anticipates claims 1-5, 7-13, 15, 17, 21-22, 24, 
31, 33, 35, AND 39-40. 

52. It is my opinion that McKeown (Ex. 1003) anticipates claims 1-5, 7-13, 

15, 17, 21-22, 24, 31, 33, 35, and 39-40 in view of the knowledge of a POSITA. I 

understand that McKeown is prior art under at least pre-AIA § 102(b). 

1) Independent Claim 1 

1. A method of playing a game, comprising: 

a. streaming video data and game data; 
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b. operating a program to display the video data and the game data, 
wherein the video data and the game data are synchronized when displayed; 
and 

c. preventing users from submitting a response to the game data based 
on the video data and a lockout signal. 

 

Ex. 1001, 20:52-58. 

a. Preamble: “A method of playing a game, comprising:” 

53. As discussed above (supra VII.A) and as shown in annotated Figs. 6 

and 7 below, McKeown discloses a method of playing a game. McKeown discloses 

a “PlayLive Football” (soccer) embodiment, where “[i]f a remote player wishes to 

play the interactive game, he operates his input device 16 to indicate to 

the processor 14 that the game is to be initiated and the processor 14 will respond to 

the information supplied from the central controller 1 and stored in the memory 17 

to display a screen similar to that shown in Figure 6. This indicates to the player the 

type of prediction which he can attempt.” Ex. 1003, 5:45-5:52.  

FanDuel Ex. 1005



 

25 

 

Id., Fig. 6 (annotated). 

54. McKeown further discloses that, “The remote player can then select 

one or more of the predictions. For example, if he selects, using the input device 16, 

the “Time Slot of First Goal”, the screen shown in Figure 7 will be displayed which 

defines six different 15-minute periods during the playing of a football match. The 

player can then indicate one of those periods using the input device 16, for example, 

the period 16-30 minutes, and this prediction is then stored in the memory 17. In a 

similar way, the player can predict any one or more of the other items set out in 

Figure 6.” Id., 5:56-6:7. 
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Id., Fig. 7 (annotated). 

55. Similarly, McKeown discloses a “PlayLive Racing” (horse racing) 

embodiment, where “[j]ust prior to the start of a race, the remote players are given 

the opportunity to predict the outcome of that race using one of the variety of bets 

on offer (i.e. win, place, each way). The remote player can choose to place a bet 

via an appropriate screen (Figure 17) and once he has selected a bet and confirmed 

the amount of money he wishes to wager, he will receive confirmation that the bet 

has been accepted and these details will be stored by the microprocessor 14 in 

the memory 17.” Id., 8:43-52. 
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Id., Fig. 17 (annotated). 

56. Thus, McKeown expressly teaches “[a] method of playing a game.”  

b. “streaming video data and game data;” 

57. As discussed above (supra VII.A) and as shown in annotated Fig. 1 

below, McKeown discloses streaming video data and game data: “A database 4A 

stores data relating to service functions and remote users, which can be accessed and 

amended by the central controller 1, while a Live File store 4B is provided for 

storing data relating to the game being or to be broadcast. The central controller 

1 generates data which can be converted to TV display signals and other control 

signals associated with various service functions, on a land line 5 connected to a 

combining unit 6 defining an insertion point of a TV broadcast system B. The 

combining unit 6 receives television broadcast signals from a studio 7 (or outside 

broadcast (OB) location, in the case of a live event), and combines these with the 

FanDuel Ex. 1005



 

28 

signals on the line 5 so that they are transmitted simultaneously by a transmitter 

8 to remote users or players C.” Id., 3:56-4:12. Thus, McKeown expressly teaches 

the simultaneous transmission of live television broadcast signals and interactive 

game data to remote users, which a POSITA would understand to be streaming. 

McKeown therefore discloses “streaming video data and game data.”  

 

Ex. 1003, Fig. 1 (annotated). 

c. “operating a program to display the video data and the 
game data,” 

58. McKeown discloses operating a program to display the video data and 

the game data. McKeown discloses “an interactive, predictive game control system 

for use in conjunction with a live TV broadcast received by one or more remote 

players comprises a central controller for generating game playing data for 
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transmission with a TV broadcast to the remote player(s) and for receiving 

information from the remote player(s)[.]” Id.1003, 1:36-41; see also id. at 3:50-4:12. 

McKeown further discloses that, “The operator is able to select data… and arrange 

for this to be assembled as appropriate into a display format which can then be 

transmitted in association with a TV broadcast… to the remote player(s).” Id.1003, 

2:19-23.  

59. Thus, McKeown expressly teaches “operating a program to display the 

video data and the game data.”  

d. “wherein the video data and the game data are 
synchronized when displayed” 
 

60. McKeown discloses video data and game data that are synchronized 

when displayed. As discussed above (supra VII.A) McKeown discloses a central 

controller that generates game data, which is combined with video data and 

ultimately transmitted to a remote user C. Id., 3:56-4:12.  

61. McKeown also discloses that the video data and game data transmitted 

to remote user C are synchronized when displayed: “In order to obtain accurate 

synchronisation between the central controller clock and each remote unit C, all parts 

of the interactive network work to a common universal system clock. 

Synchronisation is maintained by the central controller 1 repeatedly issuing 

synchronisation signals as part of the messages which are broadcast. Each 

microprocessor 14 monitors the time of arrival of a synchronisation signal and 
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compares this with its own clock and if there is a discrepancy gradually adjusts its 

clock to agree with the synchronisation signal.” Id, 6:27-36.  

 

Id., Fig. 1 (annotated).  

62. A POSITA would understand from McKeown that the synchronization 

signals generated by central controller 1 allow the live video data to be synchronized 

with the game data based on the “common universal system clock.” Thus, McKeown 

expressly teaches “wherein the video data and the game data are synchronized when 

displayed.”  

e. “preventing users from submitting a response to the 
game data based on the video data and a lockout 
signal.” 

63. McKeown discloses preventing users from submitting a response to the 

game data based on the video data and a lockout signal. As discussed above (supra 

VII.A) McKeown discloses that time-stamped signals supplied to the remote players 
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can be used as a lock-out signal. Ex. 1003, 2:56-3:2 (“Time stamped signals supplied 

to the remote player(s) can be used in a variety of ways at the remote location. For 

example, the signal can be used as a lock-out command preventing further 

predictions being made by the remote player(s)[.]”). Notably, the ʼ349 Patent 

similarly discloses use of a “time stamp” as a lockout signal. Ex. 1001, 7:10-15. 

64. For example, as shown in annotated Fig. 9 below, McKeown discloses 

that immediately after an operator has confirmed that a sporting event has 

commenced, a pop-up window is displayed allowing the operator to lock out further 

predictions at the start of the game:  

 

Id. at Fig. 9 (annotated).  
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65. In response to the operator selecting the “Yes” button 60, “the central 

controller 1 will issue a lock-out signal which is broadcast to the remote units C and 

to which each processor 14 responds to prevent any further predictions from being 

entered.” Id., 6:14-18.  

66. Similarly, McKeown discloses a “PlayLive Racing” (horse racing) 

embodiment, where “as soon as the race begins… an appropriately back stamped 

time stamp signal will be broadcast causing each microprocessor 14 to lock out all 

future predictions and to cancel any predictions made after the time defined by the 

back stamped time stamp.” Id., 8:53-58.  

67. McKeown further discloses the use of a lockout signal to prevent 

predictions from being entered during a live broadcast of a sporting event. Ex. 1003, 

7:14-18 (“The central controller 1 also allows a further game to be played by the 

remote players during the live broadcast of the football match. This is known as 

‘Action Ball’.”) During the match (e.g., soccer), “[e]ach remote player has 15 

opportunities per half to anticipate that a shot on target, goal or corner kick will occur 

by operating his input device 16 which will initiate a 10 second period . . . .The time 

that the event occurs as input by the operator, after suitable back stamping, will be 

broadcast as a time stamp to each remote player C.” Id., 7:30-38. “Each 

microprocessor 14 compares the time stamp supplied to it corresponding to the time 

at which the event button 53 was clicked and if the remote player pressed his blue 
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button in less than ten seconds from the time stamp received by the microprocessor 

14 then the player will have been successful and receive points.” Id., 7:38-44. A 

POSITA would understand that the operator time stamp is utilized as a lockout signal 

that prevents registering of user’s input for that event after the time stamp has been 

broadcast.  

68. Accordingly, McKeown discloses “preventing users from submitting a 

response to the game data based on the video data and a lockout signal.”  

69. For the reasons set forth above, McKeown discloses a method of 

playing a game as recited, including the simultaneous transmission of streaming 

video data and interactive game data, operation of a program that displays both the 

video and the game data to remote users, synchronization of the displayed video and 

game data using a common universal system clock and repeated broadcast 

synchronization signals, and the prevention of further user responses via lock-out 

and time-stamped signals during live events. A person of ordinary skill in the art 

would understand these disclosures to satisfy each and every aspect of the recited 

method, including the preamble (to the extent it is limiting) and limitations (a)–(d). 

Accordingly, challenged claim 1 is fully met by McKeown. 

2) Dependent Claim 2 

2. The method of claim 1 further comprising receiving a game start 
signal and starting the game.  

Ex. 1001, 20:59-60. 
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70. McKeown discloses receiving a game start signal and starting the game. 

Ex. 1003, 6:8-18; Figs. 5 and 8; see supra IX.A (discussing claim 1).  

71. McKeown discloses that, once the sporting event commences, “the 

operator clicks on the ‘Start First Half’ button 59 (Figure 5) and this will cause the 

central controller 1 to display the screen of Figure 8 asking the operator to confirm. 

Following confirmation, the screen of Figure 9 is displayed allowing the operator to 

lock out further predictions at the start of the game. In response the central controller 

1 will issue a lock-out signal which is broadcast to the remote units C and to which 

each processor 14 responds to prevent any further predictions from being entered.” 

Ex. 1003, 6:8-18. A POSITA would understand that the “Start First Half” button is 

utilized as a game start signal to allow the game to start.  

72. Accordingly, McKeown discloses “receiving a game start signal and 

starting the game.” 

3) Dependent Claim 3 

3. The method of claim 1 further comprising playing the game by 
selecting one or more choices related to the video data. 

Ex. 1001, 20:61-63. 

73. McKeown discloses playing the game by selecting one or more choices 

related to the video data. Ex. 1003, 5:45-6:7, 8:43-52; Figs. 6, 7, and 17; see supra 

IX.A (discussing claim 1).  
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74. As discussed above (supra IX.A) McKeown discloses a “PlayLive 

Football” (soccer) embodiment, where “the remote player can then select one or 

more of the predictions. For example, if he selects, using the input device 16, the 

‘Time Slot of First Goal’, the screen shown in Figure 7 will be displayed which 

defines six different 15-minute periods during the playing of a football game. The 

player can then indicate one of those periods using the input device 16, for 

example, the period 16-30 minutes, and this prediction is then stored in 

the memory 17. In a similar way, the player can predict any one or more of the 

other items set out in Figure 6.” Id., 5:56-6:7. 

75. Similarly, McKeown discloses a “PlayLive Racing” (horse racing) 

embodiment, where “just prior to the start of a race, the remote players are given the 

opportunity to predict the outcome of that race using one of the variety of bets on 

offer (i.e. win, place, each way). The remote player can choose to place a bet via an 

appropriate screen (Figure 17) and once he has selected a bet and confirmed the 

amount of money he wishes to wager, he will receive confirmation that the bet has 

been accepted and these details will be stored by the microprocessor 14 in 

the memory 17.” Id., 8:43-52. 

76. Accordingly, McKeown discloses “playing the game by selecting one 

or more choices related to the video data.” 
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4) Dependent Claim 4 

4. The method of claim 1 wherein the video data and the game data are 
displayed simultaneously. 

Ex. 1001, 20:64-65. 
 

77. McKeown discloses the video data and the game data are displayed 

simultaneously. Ex. 1003, 1:36-41, 2:19-23, 4:6-4:12; Fig. 1; see supra IX.A 

(discussing claim 1).  

78. As discussed above (supra IX.A) McKeown discloses that, “an 

interactive, predictive game control system for use in conjunction with a live TV 

broadcast received by one or more remote players comprises a central controller for 

generating game playing data for transmission with a TV broadcast to the remote 

player(s) and for receiving information from the remote player(s)[.]” Ex. 1003, 1:36-

41; see also id. at 4:6-4:12 (discussing signals … are transmitted simultaneously by 

a transmitter 8 to remote users or players C). McKeown further discloses that, “The 

operator is able to select data… and arrange for this to be assembled as appropriate 

into a display format which can then be transmitted in association with a TV 

broadcast… to the remote player(s).” Id., 2:19-23. 

79. Accordingly, McKeown expressly discloses “the video data and the 

game data are displayed simultaneously.”  
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5) Dependent Claim 5 

5. The method of claim 1 wherein the video data and the game data are 
displayed simultaneously on the same device. 

Ex. 1001, 20:66-67. 
 

80. McKeown discloses the video data and the game data are displayed 

simultaneously on the same device. Ex. 1003, 1:36-41, 2:19-23, 4:6-4:12; Fig. 1; see 

supra IX.A (discussing claim 1).  

81. As discussed above (supra IX.A) McKeown discloses that, “an 

interactive, predictive game control system for use in conjunction with a live TV 

broadcast received by one or more remote players comprises a central controller for 

generating game playing data for transmission with a TV broadcast to the remote 

player(s) and for receiving information from the remote player(s)[.]” Ex. 1003, 1:36-

41; see also id. at 4:6-4:12 (discussing signals … are transmitted simultaneously by 

a transmitter 8 to remote users or players C). McKeown further discloses “Each 

remote user C has a home or remote unit 9.” Id. 4:20; Figure 1 above (showing 

display device 9). McKeown further discloses that, “The operator is able to select 

data… and arrange for this to be assembled as appropriate into a display format 

which can then be transmitted in association with a TV broadcast… to the remote 

player(s).” Id., 2:19-25. 

82. Accordingly, McKeown expressly discloses “the video data and the 

game data are displayed simultaneously on the same device.” 
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6) Dependent Claim 7 

7. The method of claim 1 further comprising collecting scores and 
reporting performance to participants’ devices. 

Ex. 1001, 21:3-4. 
 

83. McKeown discloses collecting scores and reporting performance to 

participants’ devices. Ex. 1003, 6:38-7:5; Fig. 16; see supra VII.B (discussing claim 

1).  

84. McKeown discloses a “PlayLive Football” (soccer) embodiment, 

where “when the first goal is scored, the operator clicks on the First Scorer button 61 

to enable him to select the appropriate score and also clicks on the First Goal 

button 62 to indicate the time of the first goal.” Id., 6:37-42. “Similarly, at half time, 

clicking the Half Time button 64 will allow the operator to enter the half time score 

which is then transmitted to the remote players where it can be compared with 

their predictions.” Id., 6:50-53. 

85. McKeown further discloses “During and/or after a game, the respective 

microprocessors 14 compare the associated player's predictions with the actual 

events as time stamped and supplied from the central controller 1. If the local player 

was successful in his prediction, then the microprocessor 14 will indicate this to 

the player and will also pass that information via the PSTN 18 to the central 

controller 1. This is particularly useful where players will be rewarded with a 
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financial prize or token allowing them additional use of certain games which require 

payment.” Id., 6:54-7:5. 

86. Similarly, McKeown discloses a “PlayLive Racing” (horse racing) 

embodiment, where “[o]nce the race is finished, the operator sends out the results 

in two stages, first as unconfirmed results and then as confirmed results once these 

have been confirmed by the appropriate race authority. Each remote unit responds 

to the result information to determine whether the local player or players is 

successful and to determine the winning amount[.]” Id., 8:58-9:8. 

87. Accordingly, McKeown expressly discloses “collecting scores and 

reporting performance to participants’ devices.” 

7) Dependent Claim 8 

8. The method of claim 1 further comprising prohibiting further game-
related input with the lockout signal. 

Ex. 1001, 21:5-6. 
 

88. McKeown discloses prohibiting further game-related input with the 

lockout signal. Ex. 1003, 2:56-3:2, 6:19-23, 7:19-22, 7:36-50, 8:53-58; Figs. 1, 9; 

see supra IX.A (discussing claim 1).  

89. As discussed above (supra VII.A) McKeown discloses preventing 

remote game players from submitting predictions at certain times during a live event 

via a lockout signal. McKeown discloses that “[t]ime stamped signals supplied to 

the remote player(s) can be used in a variety of ways at the remote location. For 
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example, the signal can be used as a lock-out command preventing further 

predictions being made by the remote player(s)[.]” Ex. 1003, 2:56-3:2. For example, 

McKeown discloses that immediately after a sporting event commences, “the central 

controller 1 will issue a lock-out signal which is broadcast to the remote units C and 

to which each processor 14 responds to prevent any further predictions from being 

entered.” Id., 6:14-18; see also 8:53-58. 

90. McKeown further discloses the use of a lockout signal to prevent 

predictions from being entered during a live broadcast. Ex. 1003, 7:14-18 (“The 

central controller 1 also allows a further game to be played by the remote players 

during the live broadcast of the football match. This is known as ‘Action Ball’.”) 

During the match (e.g., soccer), “[e]ach remote player has 15 opportunities per half 

to anticipate that a shot on target, goal or corner kick will occur by operating his 

input device 16 which will initiate a 10 second period . . . .The time that the event 

occurs as input by the operator, after suitable back stamping, will be broadcast as a 

time stamp to each remote player C.” Id., 7:30-38. “Each microprocessor 14 

compares the time stamp supplied to it corresponding to the time at which the event 

button 53 was clicked and if the remote player pressed his blue button in less than 

ten seconds from the time stamp received by the microprocessor 14 then the player 

will have been successful and receive points.” Id., 7:38-44. A POSITA would 
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understand that the operator time stamp is utilized as a lockout signal that prevents 

registering of user’s input for that event after the time stamp has been broadcast.  

91. Accordingly, McKeown discloses “prohibiting further game-related 

input with the lockout signal.” 

8) Dependent Claim 9 

9. The method of claim 1 wherein the game data contains graphic 
information in addition to the video data. 

Ex. 1001, 21:7-8. 
 

92. As shown in annotated Figs. 6, 7, and 17 above, McKeown discloses 

the game data contains graphic information in addition to the video data. Ex. 1003, 

5:45-6:7, 8:43-52; Figs. 6-7 and 17 (showing pre-match graphical information for 

remote user predictions related to underlying video data); see supra IX.A (discussing 

claim 1).  

93. Accordingly, McKeown expressly discloses “the game data contains 

graphic information in addition to the video data.” 

9) Dependent Claim 10 

10. The method of claim 9 wherein the graphic information is displayed 
on the same device using methods including crawling information, closed 
captioned information, a picture in picture or a graphical overlay. 

Ex. 1001, 21:9-12. 
 

94. As shown in annotated Figs. 6, 7, and 17 above, McKeown discloses 

the graphic information is displayed on the same device using a graphical overlay. 
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Ex. 1003, 5:45-6:7, 8:36-52; Figs. 6-7 and 15-17 (showing graphical overlays for 

remote user predictions related to underlying video data); see supra IX.A (discussing 

claim 1).  

95. Accordingly, McKeown discloses “graphic information is displayed on 

the same device using … a graphical overlay.” 

10) Dependent Claim 11 

11. The method of claim 1 wherein the video data or the game data is 
buffered in advance of a scheduled start. 

Ex. 1001, 21:14-15. 
 

96. McKeown discloses the game data is buffered in advance of a 

scheduled start. Ex. 1003, 2:4-25, 5:41-44; see supra IX.A (discussing claim 1).  

97. As discussed above (supra VII.A), McKeown discloses game data. 

McKeown further discloses game data is buffered in advance of a scheduled start: 

“prior to a live broadcast, [McKeown discloses] selecting data from a database 

which stores data relating to the content of the live broadcast and known in advance 

of the live broadcast, and transmitting the selected data with a TV broadcast to 

remote player(s) in advance of and/or during the live broadcast.” Ex. 1003, 2:4-9. 

“The operator is able to select data appropriate to the live TV broadcast from the 

database and arrange for this to be assembled as appropriate into a display format 

which can then be transmitted in association with a TV broadcast, either in advance 

of and/or during the live TV broadcast, to the remote player(s).” Id., 2:19-25. A 
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POSITA would understand that preloading, storing and/or selecting pre-defined 

game data or information in association with live television broadcast constitutes 

buffering of game data in advance of its scheduled transmission.  

98. Accordingly, McKeown discloses “the game data is buffered in 

advance of a scheduled start.” 

11) Dependent Claim 12 

12. The method of claim 1 further comprising transmitting the video 
data and the game data on a transmission selected from a TCP, UDP, 3G, 
multicast or broadcast transmission. 

Ex. 1001, 21:15-17. 
 

99. McKeown discloses transmitting the video data and the game data on a 

broadcast transmission. Ex. 1003, 4:2-19; see supra IX.A (discussing claim 1).  

100. As discussed above (supra VII.A) McKeown discloses “The central 

controller 1 generates data which can be converted to TV display signals and other 

control signals associated with various service functions, on a land line 5 connected 

to a combining unit 6 defining an insertion point of a TV broadcast system B. The 

combining unit 6 receives television broadcast signals from a studio 7 (or outside 

broadcast (OB) location, in the case of a live event) and combines these with the 

signals on the line 5 so that they are transmitted simultaneously by a transmitter 8 

to remote users or players C.” Id., 4:2-4:12. McKeown further discloses transmitting 

video data and game data via broadcast transmission: “[t]he signals applied to the 
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combiner 6 may be transmitted to the remote units within a vertical banking [sic] 

interval (VBI) of the normal TV signal or on a separate radio FM-SCA channel or 

other data format such as a cable modem.” Ex. 1003, 4:15-19. Thus, McKeown 

expressly teaches the simultaneous transmission of live television broadcast signals 

and interactive game data to remote users, disclosing “transmitting video data and 

game data on a … broadcast transmission.”  

12) Dependent Claim 13 

13. The method of claim 1 wherein the video data and the game data 
are synchronously displayed. 

Ex. 1001, 21:19-20. 
 

101. McKeown discloses the video data and the game data are 

synchronously displayed. Ex. 1003, 3:56-4:12, 6:27-36; Fig. 1; see supra IX.A 

(discussing claim 1). As discussed above (supra VII.A), McKeown also discloses a 

central controller that generates game data, which is combined with video data and 

ultimately transmitted to a remote user C. Id., 3:56-4:12.  

102. McKeown further discloses that the video data and game data 

transmitted to remote user C are synchronized: “In order to obtain accurate 

synchronisation between the central controller clock and each remote unit C, all parts 

of the interactive network work to a common universal system clock. 

Synchronisation is maintained by the central controller 1 repeatedly issuing 

synchronisation signals as part of the messages which are broadcast. Each 
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microprocessor 14 monitors the time of arrival of a synchronisation signal and 

compares this with its own clock and if there is a discrepancy gradually adjusts its 

clock to agree with the synchronisation signal.” Id, 6:27-36. A POSITA would 

understand from McKeown that the synchronization signals generated by central 

controller 1 allow the live video data to be synchronized with the game data based 

on the “common universal system clock.” As discussed above (supra VII.A), 

McKeown further discloses display of the synchronized video and game data on a 

monitor: “Each remote user C has a home or remote unit 9 having a television 

receiver 10 connected to an aerial 11 and a monitor 12.” Id., 4:20-22.  

 

Id., Fig. 1 (annotated).  

103. Accordingly, McKeown discloses “the video data and the game data are 

synchronously displayed.” 
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13) Dependent Claim 15 

15. The method of claim 1 wherein the video data comprises one or 
more live events. 

Ex. 1001, 21:24-25. 
 

104. McKeown discloses the video data comprises one or more live events. 

Ex. 1003, 1:6-17; Fig. 1; see supra IX.A (discussing claim 1).  

105. As discussed above (supra IX.A (discussing claim 1)) McKeown 

discloses “The combining unit 6 receives television broadcast signals from a 

studio 7 (or outside broadcast (OB) location, in the case of a live event)…”), and 

combines these with the [game] signals on the line 5 so that they are transmitted 

simultaneously by a transmitter 8 to remote users or players C.” Id., 4:7-12. 

McKeown further discloses “an interactive, predictive game played in conjunction 

with a live TV broadcast… [and] examples of interactive, predictive games include 

horse racing… and football matches… rugby, motor racing, tennis and cricket.” 

Id., 1:6-17.  
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Id., Fig. 1 (annotated).  

106. Accordingly, McKeown discloses “the video data comprises one or 

more live events.” 

14) Dependent Claim 17 

17. The method of claim 15 wherein information related to the one or 
more live events is received from a physical location corresponding to the one 
or more live events. 

Ex. 1001, 21:30-33. 
 

107. McKeown discloses information related to the one or more live events 

is received from a physical location corresponding to the one or more live events. 

Ex. 1003, 4:7-9; see supra IX.A (discussing claim 1).  

108. As discussed above (supra IX.A (discussing claim 16)) McKeown 

discloses information related to the one or more live events is received from a 

physical location corresponding to the one or more live events: “The combining unit 
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6 receives television broadcast signals from a studio 7 (or outside broadcast (OB) 

location, in the case of a live event).” Ex. 1003, 4:7-12. A POSITA would understand 

that McKeown’s receipt of television broadcast signals from a studio 7 (or outside 

broadcast (OB) location) constitutes “information related to the one or more live 

events is received from a physical location corresponding to the one or more live 

events.”  

109. Accordingly, McKeown discloses “information related to the one or 

more live events is received from a physical location corresponding to the one or 

more live events.” 

15) Dependent Claim 21 

21. The method of claim 15 wherein the lockout signal applies for a 
limited amount of time. 

Ex. 1001, 21:44-45. 
 

110. McKeown discloses the lockout signal applies for a limited amount of 

time. Ex. 1003, 2:56-3:2, 7:19-50; see supra IX.A (discussing claim 1).  

111. As discussed above (supra VII.A) McKeown discloses that time-

stamped signals supplied to the remote players can be used as a lock-out signal. Ex. 

1003, 2:56-3:2 (“Time stamped signals supplied to the remote player(s) can be used 

in a variety of ways at the remote location. For example, the signal can be used as a 

lock-out command preventing further predictions being made by the remote 

player(s)[.]”).  
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112. McKeown further discloses the use of a lockout signal to prevent 

predictions from being entered during a live broadcast for a limited amount of time. 

During the match (e.g., soccer), “[e]ach remote player has 15 opportunities per half 

to anticipate that a shot on target, goal or corner kick will occur by operating his 

input device 16 which will initiate a 10 second period . . . .The time that the event 

occurs as input by the operator, after suitable back stamping, will be broadcast as 

a time stamp to each remote player C.” Id., 7:30-38. “Each microprocessor 14 

compares the time stamp supplied to it corresponding to the time at which the event 

button 53 was clicked and if the remote player pressed his blue button in less than 

ten seconds from the time stamp received by the microprocessor 14 then the player 

will have been successful and receive points.” Id., 7:38-44. A POSITA would 

understand that the operator time stamp is utilized as a lockout signal that prevents 

registering of users’ input for that event for the event duration (a limited amount of 

time) after the time stamp has been broadcast. Moreover, a POSITA would 

understand that because a remote player has 15 opportunities per half to make a 

prediction, McKeown implicitly discloses that the lockout signal must apply for a 

limited amount of time, otherwise no further predictions could be entered.  

113. Accordingly, McKeown discloses “the lockout signal applies for a 

limited amount of time.” 
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16) Dependent Claim 22 

22. The method of claim 15 wherein the lockout signal applies for an 
action lasting a limited amount of time. 

Ex. 1001, 21:46-47. 
 

114. McKeown discloses the lockout signal applies for an action lasting a 

limited amount of time. Ex. 1003, 2:56-3:2, 7:20-50; see supra IX.A (discussing 

claim 1). 

115. For the same reasons discussed above (see supra IX.A (discussing 

claim 21)) McKeown discloses a time-stamped lockout signal that applies based on 

operator input that applies for an action lasting a limited amount of time. A POSITA 

would further understand that the operator time stamp is utilized as a lockout signal 

for an action that applies for a limited time (“Action Ball” that is tied to an explicit 

10-second limit based on the action of operator input and player predictive actions 

to anticipate a short on target, goal, or corner kick, such as a player pressing a blue 

button) that prevents registering of user’s input for that event after the time stamp 

has been broadcast. Ex. 1003, 7:44-50. 

116. A POSITA would further understand that the operator time stamp is 

utilized as a lockout signal applying for operator and user predictive actions and 

which prevents registering of users’ input for that event for the event duration (a 

limited amount of time) after the time stamp has been broadcast. Moreover, a 

POSITA would understand that because a remote player has 15 opportunities per 
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half to make a prediction, McKeown implicitly discloses that the lockout signal must 

apply based on an action lasting a limited amount of time, otherwise no further 

predictions could be entered.  

117. Accordingly, McKeown discloses “the lockout signal applies for an 

action lasting a limited amount of time.” 

17) Independent Claim 24 

24. A server for synchronizing a game or contest with streaming content 
comprising: 

a. a memory for storing an application, the application configured for: 

 i. transmitting game data for the game or contest to one or more devices 
on which the game or contest is to be played wherein the game data is to be 
synchronized with the streaming content at one or more devices; and 

 ii. transmitting a lockout signal to the one or more devices to prevent 
users from submitting a response to the game or contest based on the streaming 
content; and 

b. a processing component coupled to the memory, the processing component 
configured for processing the application. 

Ex. 1001, 21:50-22:7. 

a. Preamble: “A server for synchronizing a game or 
contest with streaming content comprising:” 

118. As discussed above (supra VII.A, IX.A (discussing claim 1)) and as 

shown in annotated Fig. 1 below, McKeown discloses a server for synchronizing a 

game or contest with streaming content: “The interactive broadcast network shown 

in Figure 1 comprises a game control system A including central controller 1 … A 

database 4A stores data relating to service functions and remote users, which can be 
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accessed and amended by the central controller 1, while a Live File store 4B is 

provided for storing data relating to the game being or to be broadcast. The central 

controller 1 generates data which can be converted to TV display signals and other 

control signals associated with various service functions, on a land line 5 connected 

to a combining unit 6 defining an insertion point of a TV broadcast system B. The 

combining unit 6 receives television broadcast signals from a studio 7 (or outside 

broadcast (OB) location, in the case of a live event), and combines these with the 

signals on the line 5 so that they are transmitted simultaneously by a transmitter 

8 to remote users or players C.” Id., 3:50-4:12.  

 

Ex. 1003, Fig. 1 (annotated).  

119. A POSITA would understand that the “game control system A including 

central controller 1 and combining unit 6” functions as a “server” to manage TV 
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broadcast system B and provide simultaneous transmission of streamed television 

content and interactive game data to remote users C, disclosing a “server” that 

provides “a game or contest with streaming content.”  

120. McKeown also discloses that the streamed television content and game 

or contest data transmitted to remote users C are synchronized when displayed: “In 

order to obtain accurate synchronisation between the central controller clock and 

each remote unit C, all parts of the interactive network work to a common universal 

system clock. Synchronisation is maintained by the central controller 1 repeatedly 

issuing synchronisation signals as part of the messages which are broadcast. Each 

microprocessor 14 monitors the time of arrival of a synchronisation signal and 

compares this with its own clock and if there is a discrepancy gradually adjusts its 

clock to agree with the synchronisation signal.” Id., 6:27-36.  

 

Id., Fig. 1 (annotated).  
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121. A POSITA would understand from McKeown that the synchronization 

signals generated by central controller 1 allow the live streamed content to be 

synchronized with the game or contest data based on the “common universal system 

clock.” Thus, McKeown expressly teaches “[a] server for synchronizing a game or 

contest with streaming content.”  

b. “a memory for storing an application” 

122. As discussed above (supra VII.A, IX.A (discussing claim 24)) 

McKeown discloses a memory for storing an application: “A database 4A stores 

data relating to service functions and remote users, which can be accessed and 

amended by the central controller 1, while a Live File store 4B is provided for 

storing data relating to the game being or to be broadcast.” Id., 3:56-4:2. A POSITA 

would understand from McKeown that the central controller stores application data 

relating to service functions, remote users, and the game being or to be broadcast, 

disclosing “a memory for storing an application.”  

i. “transmitting game data for the game or contest 
to one or more devices on which the game or 
contest is to be played” 

123. As discussed above (supra VII.A) and as shown in annotated Fig. 1 

below, McKeown discloses transmitting game data for the game or contest to one or 

more devices on which the game or contest is to be played: “A database 4A stores 

data relating to service functions and remote users, which can be accessed and 
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amended by the central controller 1, while a Live File store 4B is provided for 

storing data relating to the game being or to be broadcast. The central controller 

1 generates data which can be converted to TV display signals and other control 

signals associated with various service functions, on a land line 5 connected to a 

combining unit 6 defining an insertion point of a TV broadcast system B. The 

combining unit 6 receives television broadcast signals from a studio 7 (or outside 

broadcast (OB) location, in the case of a live event), and combines these with the 

signals on the line 5 so that they are transmitted simultaneously by a transmitter 

8 to remote users or players C.” Id., 3:56-4:12. McKeown further discloses “Each 

remote user C has a home or remote unit 9.” Id. 4:20.  

 

Ex. 1003, Fig. 1 (annotated).  
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124. Thus, McKeown expressly teaches the simultaneous transmission of 

live television broadcast signals and interactive game data to remote devices, 

disclosing “transmitting game data for the game or contest to one or more devices 

on which the game or contest is to be played.”  

ii. “wherein the game data is to be synchronized 
with the streaming content at the one or more 
devices” 

125. As discussed above (supra VII.A) McKeown discloses a central 

controller that generates game data, which is combined with streaming content and 

ultimately transmitted to a remote user C. Id., 3:56-4:12. McKeown further discloses 

that the game data is to be synchronized with the streaming content at the one or 

more devices: “In order to obtain accurate synchronisation between the central 

controller clock and each remote unit C, all parts of the interactive network work to 

a common universal system clock. Synchronisation is maintained by the central 

controller 1 repeatedly issuing synchronisation signals as part of the messages 

which are broadcast. Each microprocessor 14 monitors the time of arrival of a 

synchronisation signal and compares this with its own clock and if there is a 

discrepancy gradually adjusts its clock to agree with the synchronisation signal.” 

Id, 6:27-36. McKeown further discloses “Each remote user C has a home remote 

unit 9” which includes microprocessor 14. Id. 4:20. 
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Id., Fig. 1 (annotated).  

126. A POSITA would understand from McKeown that the synchronization 

signals generated by central controller 1 allow the live video data to be synchronized 

with the game data based on the “common universal system clock.” Thus, McKeown 

expressly teaches “the game data is to be synchronized with the streaming content 

at the one or more devices.”  

iii. “transmitting a lockout signal to the one or more 
devices to prevent users from submitting a 
response to the game or contest based on the 
streaming content;” 

127. McKeown discloses transmitting a lockout signal to one or more 

devices to prevent users from submitting a response to the game or contest based on 

the streaming content. As discussed above (supra VII.A, IX.A (discussing claim 1)), 

McKeown discloses that time-stamped signals supplied to the remote players can be 
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used as a lock-out signal. Ex. 1003, 2:56-3:2 (“Time stamped signals supplied to the 

remote player(s) can be used in a variety of ways at the remote location. For example, 

the signal can be used as a lock-out command preventing further predictions being 

made by the remote player(s)[.]”). Notably, the ʼ349 Patent similarly discloses use 

of a “time stamp” as a lockout signal. Ex. 1001, 7:10-15. 

128. For example, as shown in annotated Fig. 9 below, McKeown discloses 

that immediately after an operator has confirmed that a sporting event has 

commenced, a pop-up window is displayed allowing the operator to lock out further 

predictions at the start of the game:  

 

Id. at Fig. 9 (annotated).  
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129. In response to the operator selecting the “Yes” button 60, “the central 

controller 1 will issue a lock-out signal which is broadcast to the remote units C and 

to which each processor 14 responds to prevent any further predictions from being 

entered.” Ex. 1003, 6:14-218.  

130. Similarly, McKeown discloses a “PlayLive Racing” (horse racing) 

embodiment, where “as soon as the race begins… an appropriately back stamped 

time stamp signal will be broadcast causing each microprocessor 14 to lock out all 

future predictions and to cancel any predictions made after the time defined by the 

back stamped time stamp.” Id., 8:53-58.  

131. McKeown further discloses the use of a lockout signal to prevent 

predictions from being entered during a live broadcast of a sporting event. Ex. 1003, 

7:14-216 (“The central controller 1 also allows a further game to be played by the 

remote players during the live broadcast of the football match. This is known as 

‘Action Ball’.”) During the match (e.g., soccer), “[e]ach remote player has 15 

opportunities per half to anticipate that a shot on target, goal or corner kick will occur 

by operating his input device 16 which will initiate a 10 second period . . . .The time 

that the event occurs as input by the operator, after suitable back stamping, will be 

broadcast as a time stamp to each remote player C.” Id., 7:30-38. “Each 

microprocessor 14 compares the time stamp supplied to it corresponding to the time 

at which the event button 53 was clicked and if the remote player pressed his blue 
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button in less than ten seconds from the time stamp received by the microprocessor 

14 then the player will have been successful and receive points.” Id., 7:38-40. A 

POSITA would understand that the operator time stamp is utilized as a lockout signal 

that prevents registering of user’s input for that event after the time stamp has been 

broadcast.  

132. Accordingly, McKeown discloses “transmitting a lockout signal to one 

or more devices to prevent users from submitting a response to the game or contest 

based on the streaming content.”  

c. “a processing component coupled to the memory, the 
processing component configured for processing the 
application” 

133. As discussed above (supra VII.A, IX.A (discussing claim 24)) 

McKeown discloses a processing component coupled to the memory, the processing 

component configured for processing the application: “The interactive broadcast 

network shown in Figure 1 comprises a game control system A including central 

controller 1 which will include a computer such as a PC operating a Windows 

based system, connected to an input device 2 such as a keyboard and/or mouse and 

the like and to an output device 3 ... A database 4A stores data relating to service 

functions and remote users, which can be accessed and amended by the central 

controller 1, while a Live File store 4B is provided for storing data relating to the 

game being or to be broadcast.” 3:50-4:2.  
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Id. at Fig. 1 (annotated).  

134. A POSITA would understand from McKeown that central controller 1 

is coupled to database 4A and Live File store 4B for processing application data 

relating to service functions, remote users, and the game being or to be broadcast, 

disclosing “a processing component coupled to the memory, the processing 

component configured for processing the application.”  

135. For the foregoing reasons, McKeown discloses each and every 

limitation of challenged claim 24. McKeown teaches a server control system that 

synchronizes a game or contest with streaming content. McKeown further describes 

memory databases that store the game application and related data, a processing 

component (the central controller) coupled to and operating on that stored data, and 

the transmission of game data to remote devices for play in synchronization with 

broadcast video via a common system clock. McKeown also expressly teaches 

transmitting lock-out commands that prevent users from submitting further 
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responses based on the broadcast content. A POSITA would understand these 

disclosures to satisfy each and every aspect of the claim. Accordingly, challenged 

claim 24 is fully met by McKeown. 

18) Dependent Claim 31 

31. The server of claim 24 wherein a plurality of synchronization points 
are used by a client to continuously check to ensure game data is synchronized 
with the streaming content. 

Ex. 1001, 22:24-27. 
 

136. McKeown discloses a plurality of synchronization points are used by a 

client to continuously check to ensure game data is synchronized with the streaming 

content. Ex. 1003, 6:27-36; see supra IX.A (discussing claim 24).  

137. As discussed above (supra VII.A) McKeown discloses “In order to 

obtain accurate synchronisation between the central controller clock and each remote 

unit C, all parts of the interactive network work to a common universal system clock. 

Synchronisation is maintained by the central controller 1 repeatedly issuing 

synchronisation signals as part of the messages which are broadcast. Each 

microprocessor 14 monitors the time of arrival of a synchronisation signal and 

compares this with its own clock and if there is a discrepancy gradually adjusts its 

clock to agree with the synchronisation signal.” Id, 6:27-36.  
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Id., Fig. 1 (annotated).  

138. A POSITA would understand from McKeown that the synchronization 

signals repeatedly issued by central controller 1 constitute a plurality of 

synchronization points to continuously check to ensure streaming content to be 

synchronized with game data based on the “common universal system clock.” 

Accordingly, McKeown discloses “a plurality of synchronization points are used by 

a client to continuously check to ensure game data is synchronized with the 

streaming content.” 

19) Dependent Claim 33 

33. The server of claim 24 wherein the game or contest comprises one 
or more live events. 

Ex. 1001, 22:32-33. 
 

139. McKeown discloses the game or contest comprises one or more live 

events. Ex. 1003, 1:6-17; Fig. 1; see supra IX.A (discussing claim 24).  
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140. As discussed above (IX.A (discussing claim 24)), McKeown discloses 

“The combining unit 6 receives television broadcast signals from a studio 7 (or 

outside broadcast (OB) location, in the case of a live event)…”), and combines 

these with the [game] signals on the line 5 so that they are transmitted simultaneously 

by a transmitter 8 to remote users or players C.” Id., 4:6-12. McKeown further 

discloses “an interactive, predictive game played in conjunction with a live TV 

broadcast… [and] examples of interactive, predictive games include horse racing… 

and football matches… rugby, motor racing, tennis and cricket.” Id., 1:6-17.  

 

Id., Fig. 1 (annotated).  

141. Accordingly, McKeown discloses “the game or contest comprises one 

or more live events.” 
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20) Dependent Claim 35 

35. The server of claim 33 wherein information related to the one or 
more live events is received from a physical location corresponding to the one 
or more live events. 

Ex. 1001, 22:38-41. 
 

142. McKeown discloses information related to the one or more live events 

is received from a physical location corresponding to the one or more live events. 

Ex. 1003, 4:7-12; see supra IX.A (discussing claim 24).  

143. As discussed above (supra IX.A) McKeown discloses information 

related to the one or more live events is received from a physical location 

corresponding to the one or more live events: “The combining unit 6 receives 

television broadcast signals from a studio 7 (or outside broadcast (OB) location, in 

the case of a live event).” Ex. 1003, 4:7-12. A POSITA would understand that 

McKeown’s receipt of television broadcast signals from a studio 7 (or outside 

broadcast (OB) location) constitutes “information related to the one or more live 

events is received from a physical location corresponding to the one or more live 

events.”  

144. Accordingly, McKeown discloses “information related to the one or 

more live events is received from a physical location corresponding to the one or 

more live events.” 
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21) Dependent Claim 39 

39. The server of claim 33 wherein the lockout signal applies for a 
limited amount of time. 

Ex. 1001, 22:51-52. 
 

145. McKeown discloses the lockout signal applies for a limited amount of 

time. Ex. 1003, 2:56-3:2, 7:19-50; see supra IX.A (discussing claim 24).  

146. As discussed above (supra IX.A) McKeown discloses that time-

stamped signals supplied to the remote players can be used as a lock-out signal. Ex. 

1003, 2:56-3:2 (“Time stamped signals supplied to the remote player(s) can be used 

in a variety of ways at the remote location. For example, the signal can be used as a 

lock-out command preventing further predictions being made by the remote 

player(s)[.]”).  

147. McKeown further discloses the use of a lockout signal to prevent 

predictions from being entered during a live broadcast. Ex. 1003, 7:14-18 (“The 

central controller 1 also allows a further game to be played by the remote players 

during the live broadcast of the football match. This is known as ‘Action Ball’.”) 

During the match (e.g., soccer), “[e]ach remote player has 15 opportunities per half 

to anticipate that a shot on target, goal or corner kick will occur by operating his 

input device 16 which will initiate a 10 second period . . . .The time that the event 

occurs as input by the operator, after suitable back stamping, will be broadcast as 

a time stamp to each remote player C.” Id., 7:30-38. “Each microprocessor 14 
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compares the time stamp supplied to it corresponding to the time at which the event 

button 53 was clicked and if the remote player pressed his blue button in less than 

ten seconds from the time stamp received by the microprocessor 14 then the player 

will have been successful and receive points.” Id., 7:38-44.  

148. A POSITA would understand that the operator time stamp is utilized as 

a lockout signal that prevents registering of user’s input for that event for the event 

duration (a limited amount of time) after the time stamp has been broadcast. 

Moreover, a POSITA would understand that because a remote player has 15 

opportunities per half to make a prediction, McKeown implicitly discloses that the 

lockout signal must apply for a limited amount of time, otherwise no further 

predictions could be entered.  

149. Accordingly, McKeown discloses “the lockout signal applies for a 

limited amount of time.” 

22) Dependent Claim 40 

40. The server of claim 33 wherein the lockout signal applies for an 
action lasting a limited amount of time. 

Ex. 1001, 22:53-54. 
 

150. McKeown discloses the lockout signal applies for an action lasting a 

limited amount of time. Ex. 1003, 2:56-3:2, 7:19-50; see supra VII.B (discussing 

claim 24). 
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151. For the same reasons discussed above (see supra IX.A (discussing 

claim 39)), McKeown discloses a time-stamped lockout signal that applies for an 

action lasting a limited amount of time. A POSITA would further understand that the 

operator time stamp is utilized as a lockout signal for an action that applies for a 

limited time (“Action Ball” that is tied to an explicit 10-second limit based on the 

action of operator input and player predictive actions to anticipate a short on target, 

goal, or corner kick, such as a player pressing a blue button) that prevents registering 

of user’s input for that event after the time stamp has been broadcast. Id., 7:44-50.  

152. A POSITA would further understand that the operator time stamp is 

utilized as a lockout signal applying for operator and user predictive actions and 

which prevents registering of users’ input for that event for the event duration (a 

limited amount of time) after the time stamp has been broadcast. Moreover, a 

POSITA would understand that because a remote player has 15 opportunities per 

half to make a prediction, McKeown implicitly discloses that the lockout signal must 

apply based on an action lasting a limited amount of time, otherwise no further 

predictions could be entered. Accordingly, McKeown discloses “the lockout signal 

applies for an action lasting a limited amount of time.” 
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X. CONCLUSION

153. For the reasons above, I believe a POSITA would have found the ’349

Patent claims 1-5, 7-13, 15, 17, 21-22, 24, 31, 33, 35, and 39-40 to be anticipated by 

McKeown (Ground 1). 

154. I declare that all statements made herein of my knowledge are true, and 

that all statements made on information and belief are believed to be true, and that 

these statements were made with the knowledge that willful false statements and the 

like so made are punishable by fine or imprisonment, or both, under Section 1001 of 

Title 18 of the United States Code. 

Executed on this 3rd day of February, 2026. 

Respectfully submitted, 

____________________________ 
Aviel D. Rubin, Ph. D. 
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