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Milwaukee ignored Revvo in its discretionary denial brief despite Klein
addressing it in the Petition (Pet. at 17-26), lying in wait for a tactical last word
without response. Because Revvo is discretionary, Milwaukee’s new arguments
should be deemed waived. Interim Director Discretionary Process at 1.C; Evenflo
Co., Inc. v. Baby Jogger, LLC, IPR2025-01120, Paper 17 at 1 (Dec. 1, 2025). Even
if considered, Milwaukee’s belated assertions miss the mark.

I. KLEIN’S POSITIONS ARE CONSISTENT WITH REVVO

Rather than genuinely engaging with Klein’s claim construction positions in
the To-Be-Dismissed Case, Milwaukee spends the bulk of its Revvo argument
mischaracterizing Klein’s § 112 and non-infringement defenses, claiming that those
defenses somehow show Klein has taken inconsistent claim construction positions
for four terms. Milwaukee is wrong. Indeed, the bulk of the defenses Milwaukee
relies on as supposedly showing inconsistency are based on Milwaukee’s apparent
constructions, not Klein’s. In the Petition, Klein advanced its proposed constructions

99 ¢¢

for “mating structure,” “channel,” and “locking mechanism,” which are consistent
with Klein’s positions in the To-Be-Dismissed Case. Further, Klein fully heeded
Revvo in the Petition by acknowledging that it contended “actuator” was a means-
plus-function term in the To-Be-Dismissed Case, but agreed to forgo that

construction should the Board institute IPR to avoid inconsistency. Now, that too is

moot given the parallel litigation will be dismissed, meaning Klein is not and will
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not pursue an inconsistent construction for “actuator” in the To-Be-Dismissed Case.

A. Mating Structure. Klein advanced the same construction in the To-Be-
Dismissed Case and the Petition: “mating structure” is subject to § 112(f) with the
function as “slidably engag[ing] the channel of the receiver” and the corresponding
structure as a “disk.” Ex. 1032 at 3; Pet. at 25.

B. Channel. Klein never proposed a construction for “channel” in either the
To-Be-Dismissed Case or the Petition,” let alone an inconsistent one. Milwaukee
points to Klein’s § 112 contentions to incorrectly imply that Klein proposed some
sort of special construction, but Klein’s § 112 arguments were “under Milwaukee’s
apparent construction” of “channel.” Ex. 2004 at 31-32. The Petition does not
advance Milwaukee’s apparent construction and thus no inconsistency exists.’

C. Locking Mechanism. Consistent with its position in the To-Be-Dismissed
Case, Klein identified “locking mechanism” as subject to § 112(f) in the Petition. Ex.
1033 at 2; Ex. 1032 at 2; Pet. at 17-22. Milwaukee’s scattershot attempts to create
inconsistency where none exist fail.

First, Milwaukee’s argument that Albrecht supposedly lacks a “locking pin”

is not a Revvo issue. POPR at 11-12. It is a merits attack (though Milwaukee is

b

> The Petition proposes that “remaining terms,” which includes ‘“channel,” “be
construed according to their plain and ordinary meaning.” Pet. at 25.

3 In any event, Albrecht discloses a “channel,” not a “dual-rail design.” Pet. 8-9, 28.
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wrong). Pet. at 30-32 (explaining Albrecht’s “bolt 15 is the locking pin).

Second, Milwaukee points to Klein’s § 112 contentions in the To-Be-
Dismissed Case to argue that “Petitioner took different litigation positions
concerning ... ‘locking mechanism.”” POPR at 10-11. Not so. Klein’s § 112
arguments were under “[Milwaukee’s| apparent interpretation.” Ex. 2004 at 29; Pet.
at 25 (explaining the same). No inconsistency exists as the Petition advances Klein’s
proposed construction, not Milwaukee’s.

Third, Milwaukee claims Klein urged a narrower district-court structure
requiring “a locking pin that goes through a pinhole and also through a disk,” while
only a “locking pin” in the Petition, but Milwaukee never explains how this is
inconsistent. POPR at 15. It is not: “locking pin” is the proposed structure in both.

Finally, Milwaukee’s assertion that Klein “noted different functions defined
by claim 1 as compared to claim 16” is, at best, misleading. POPR at 15. Klein’s
contentions quoted the relevant claim language for the relevant claim—i.e., claim 1
for claim 1 and claim 16 for claim 16—as support for the same position advanced
in the Petition: that “locking mechanism” is subject to § 112(f) and should be
construed to cover only the corresponding structure of a “locking pin.” Ex. 1033 at
2; Ex. 1032 at 2. Klein’s contentions explained that “unlock[ing] the tool attachment
device from the receiver allow[s] the pouch and the tool attachment device to be

released from the receiver” for both claims. Id. (both quoting Ex. 1001, 3:29-33).
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Indeed, the Petition quotes the same passages from claim 1 and claim 16 as Klein’s
noninfringement contentions and explains how they “similarly define[d]” the
locking-mechanism function. Pet. at 20. Any confusion from Milwaukee about
Klein’s position in the To-Be-Dismissed Case could have been addressed in the
claim construction exchange process. Of course, because Milwaukee had no rights
to the *064 patent when it sued Klein, the parties never started that process.

D. Actuator. As explained in the Petition, and to avoid the possibility of
inconsistent constructions, Klein agreed it would not pursue its 112(f) contention in
the To-Be-Dismissed Case “should the Board institute the Petition.” Pet. at 26. This
issue is now moot: Milwaukee moved to dismiss that case before claim construction,
so Klein is not advancing and will not advance that position in the To-Be-Dismissed
Case. As for Milwaukee’s argument based on Klein’s § 112 contentions, POPR at
10-11, it too fails because Klein’s position in the To-Be-Dismissed Case was only
to the extent Milwaukee contended the same feature was both actuator and locking
mechanism; Klein contended the actuator and locking mechanism were distinct. Ex.
2004 at 29-30. Klein took the same position in the Petition: Albrecht, alone or in
combination with Gabriel and/or Glock, unambiguously disclose distinct “actuator”
and “locking mechanisms.” Pet. at 30-32, 35, 42-50, 81-87.

II. REVVOIS INAPPLICABLE

Revvo’s fundamental concern—pursuing contrary constructions in a parallel
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proceeding—is absent. [PR2025-00632, Paper 20 at 4 (Nov. 3, 2025). The case
Milwaukee relies on will be dismissed with no claim construction ruling because
Milwaukee lacked rights in the 064 patent; the only issue left is whether Milwaukee
will face conditions or sanctions for its egregious conduct. Ex. 1022 at 2-4; Ex. 1023
at 1; Ex. 1031 at 9-14. Due to this dismissal, the concerns underscoring Revvo are
absent: there is no parallel proceeding in which inconsistent positions can cause
harm. And any suggestion that a future litigation may raise such concerns is
speculation given no such litigation exists, and, even if filed, would likely be stayed.

Recent discretionary denials are not on point. In TikTok, Inc. v. Shopsee, Inc.,
IPR2025-01485, Paper 7 at 2-3 (Jan. 16, 2025), the parallel proceeding was pending
and the petitioner did not explain its inconsistent positions. Here, no valid parallel
litigation exists, and Klein explained how its positions are consistent. Pet. at 17-26.
In Terumo BCT, Inc. v. Haemonetics Corp., IPR2025-01374, Paper 20 at 4 (May 12,
2026) and Ford Motor Co. v. AutoConnect Holdings, LLC, IPR2025-01342, Paper
27 at 3 (May 12, 2026), the petitioners pursued indefiniteness after institution to gain
a tactical advantage, a circumstance not present here because—as explained in the
Petition—Klein’s § 112 contentions were under Milwaukee’s apparent
constructions, which Klein did not advance in the Petition.

The Director should reject Milwaukee’s belated and tactical attempt to invoke

Revvo and manufacture a claim construction issue where none exists.
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