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I. INTRODUCTION 

IngenioSpec is a California company that has led innovation in wearable 

electronic devices for more than a decade.  EX2002 ¶¶ 3-4.  Its cutting-edge wearable 

technology seamlessly integrates electronics into the wearable devices to deliver 

practical solutions that positively transform consumers’ daily lives.  Id. ¶ 4.  Through 

its patented wearable device technologies, these solutions include health monitoring, 

hands-free communication, enhanced hearing, and integrated audio and video 

playback.  Id. ¶¶ 5, 7-8. 

Apple’s Petition can only prevail on independent Claim 75 if the Board 

ignores Apple’s contrary district court construction of “proximate to.”  In this IPR 

proceeding, Apple expressly asked the Board not to “construe any of the claim terms 

because, as set forth in the Petition, the claims are invalid under § 103 under any 

reasonable interpretation and thus no claim construction is necessary to resolve any 

issue before the Board.”  Paper 2 (“Pet.”) at 5.  Before the district court, however, 

Apple repeatedly advocated for a narrow construction of “proximate to” (excluding 

in-ear devices) that would preclude its invalidity theory for at least Claim 75 

presented in this Petition (based on Anderson’s in-ear embodiment).  EX2018 at 9; 

IPR2026-00331, Paper 10 at 19 (citing EX2020; EX1041 at 56:22-59:11); EX2026 

at 8.  For this reason alone, institution should be denied.  Apple v. WeCrevention, 
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IPR2026-00239, Paper 11 (P.T.A.B. June 24, 2026) (denying institution based on 

Apple’s inconsistent claim construction positions).    

In addition to its inconsistent claim construction positions, Apple’s Petition 

has many other problems.  Despite its Petition spanning ten grounds based on a 

collage of eight asserted references to target sixty-seven patent claims, Apple has not 

met its burden to establish a reasonable likelihood of prevailing on any patent claim.  

First, the Claim 1 challenge fails because the Petition never establishes that 

Anderson’s hearing aid satisfies Claim 1’s “ear buds” limitation.  Second, the 

Petition’s proposal to combine Anderson’s limited and full-featured embodiments 

for independent Claim 24 cannot prevail because it would defeat the expressly stated 

benefits of Anderson’s full-featured embodiment and would make Anderson’s full-

featured embodiment unsuitable for its intended purpose.  Third, the challenge to 

independent Claim 75 fails based on at least Apple’s own construction of 

“proximate” that Apple asserts the district court adopted.  Finally, the remaining 

dependent claim challenges collapse with the challenges to independent Claims 1, 

24, and 75. 

Institution should be denied. 

II. OVERVIEW OF THE ’693 PATENT 

The ’693 Patent is titled “Wearable Audio System Supporting Enhanced 

Hearing Support.”  EX1001 at 1.  The ’693 Patent is directed to “wearable electronic 
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devices with electronic components [that] can, for example, provide audio output, 

audio enhancements, or event-related audio content.”  Id. at Abstract, 2:66-3:9.  The 

’693 Patent describes providing hearing enhancements “for those with mild or 

medium hearing loss” or even “for those with severe hearing loss.”  Id. at 5:61-65.  

The ’693 Patent details hearing enhancement functionality as well, such as 

“frequency-dependent amplification” that “can be calibrated against the user.”  Id. 

at 5:66-6:11.  The stylistic features of the ’693 Patent inventions “can remove the 

associated stigma of conventional hearing aids.”  Id. at 5:22-23; see also id. at 

84:10-19. 

III. OVERVIEW OF ANDERSON 

Anderson is a U.S. patent titled “Hearing Aid with Wireless Remote 

Processor.”  EX1004 at 1.  Anderson disclosed at least two different embodiments, 

including a “limited-feature hearing aid embodiment shown in FIG. 2,” id. 

at 4:26-27, and a “[f]ull-featured embodiment” depicted in Figure 1, id. at 6:47, 

6:59-60. 

IV. LEVEL OF ORDINARY SKILL IN THE ART 

For purposes of denying institution and finding that Apple has not met its 

burden to show a reasonable likelihood of prevailing, IngenioSpec submits that the 

Board need not determine the level of ordinary skill in the art.  Johnson & Johnson 

Surgical Vision v. Alcon, IPR2021-01003, Paper 14 at 9 (P.T.A.B. Nov. 23, 2021) 
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(denying institution: “For our analysis on whether to institute, we need not determine 

the level of ordinary skill in the art ….”).   

IngenioSpec reserves the right to address the level of ordinary skill in the 

event the Board institutes trial. 

V. CLAIM CONSTRUCTION IS NOT NECESSARY TO DENY 
INSTITUTION 

Apple asserts in the Petition that “no claim construction is necessary to resolve 

any issue” in this proceeding.  Pet. at 5.  For purposes of denying institution because 

Apple has not met its burden to show a reasonable likelihood of prevailing, 

IngenioSpec submits the Board need not construe any terms of the challenged 

claims.  Realtime Data v. Iancu, 912 F.3d 1368, 1375 (Fed. Cir. 2019) (“The Board 

is required to construe ‘only those terms... that are in controversy, and only to the 

extent necessary to resolve the controversy.’” (quoting Vivid Techs. v. Am. Sci. & 

Eng’g, 200 F.3d 795, 803 (Fed. Cir. 1999))).   

IngenioSpec reserves the right to assert claim construction positions if trial is 

ordered. 

VI. THE PETITION FAILS TO ESTABLISH ANDERSON’S 
HEARING AID SATISFIES THE “EAR BUDS” LIMITATION 
(GROUND 1, CLAIM 1) 

Apple has not met its burden to show Anderson met Claim 1’s “ear buds” 

limitation. 
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Board rules “place the burden of production of sufficient arguments and 

evidence to demonstrate unpatentability on Petitioner.”  MerchSource v. Hyper Ice, 

IPR2022-00533, Paper 13 at 29 (P.T.A.B. July 28, 2022) (denying institution) (citing 

37 C.F.R. § 42.104(b)(3)-(b)(4); 35 U.S.C. § 312(a)); see also 37 C.F.R. 

§§ 42.104(b)(3) (requiring a petition to identify “[h]ow the challenged claim is to be 

construed”), 42.104(b)(4) (requiring a petition to identify “[h]ow the construed claim 

is unpatentable” and that “[t]he petition… specif[ies] where each element of the 

claim is found in the prior art patents or printed publications relied upon”). 

Here, Claim 1[A] expressly requires “a pair of ear buds.”  Pet. at 102.  For 

Claim 1[A], the Petition relies on Anderson’s “completely-in-the-canal” hearing aid 

of Anderson’s Figure 1.  See id. at 11-12; EX1004 at 10:5-6 (“hearing aid system 

shown in FIG. 1”).  Notably, the Petition makes no statement that Anderson 

anywhere disclosed “a pair of ear buds.”  See Pet. at 11-13.  Citing the verbatim 

testimony of its expert, the Petition’s only attempt to address Claim 1[A]’s “ear 

buds” limitation is the one-sentence conclusory assertion that “[t]he POSITA would 

have understood each of these in-ear earpieces to be an ear bud.”  Id. at 12 (citing 

EX1003 ¶ 40).  However, the Petition offers no explanation, evidence, or technical 

reasoning for its conclusory assertion that a “completely-in-the-canal” hearing aid 

of Anderson would be “understood” to be an ear bud as required by Claim 1. 
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Consequently, the Petition’s conclusory assertion and the verbatim testimony 

of Dr. Kyriakakis is insufficient to meet Apple’s burden to show the “ear buds” 

limitation is met by Anderson’s hearing aid.  See, e.g., MerchSource, IPR2022-

00533, Paper 13 at 29 (“Without any analysis as to how Jingwen’s structure satisfies 

the ‘coupled to’ language of the ‘reciprocation assembly’ limitation of claim 1, or a 

proposed construction for the claim term, explaining what the scope of the ‘coupled 

to’ language is, even under the plain and ordinary meaning, we are left to speculate 

Petitioner’s position as to how to construe the claim and how the teachings of 

Jingwen satisfy that construction.”); Xerox v. Bytemark, IPR2022-00624, Paper 9 

at 16 (P.T.A.B. Aug. 24, 2022) (precedential) (denying institution) (“[V]erbatim 

restatement of the assertion being supported, without any supporting evidence or 

technical reasoning” is insufficient to “supply a limitation missing from the 

prior art.”). 

The Claim 1 challenge cannot prevail. 

VII. THE PETITION’S PROPOSAL TO COMBINE ANDERSON’S 
EMBODIMENTS CANNOT PREVAIL (GROUND 1, INDEPENDENT 
CLAIM 24) 

The Petition’s proposed combination of Anderson’s embodiments cannot 

prevail because it is baseless and would defeat the expressly stated benefits of 

Anderson’s full-featured embodiment, making it unsuitable for its intended purpose. 
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For independent Claim 24, the Petition proposes “combin[ing] headset 21 and 

its earpiece 22 [depicted in Figure 2] with the full-featured FIG. 1 embodiment.”  

Pet. at 27.  More specifically, the Petition asserts that one of skill in the art “would 

have been motivated to use the headset” of Anderson’s limited-feature embodiment 

shown in Figure 2 “instead of the CIC [completely-in-the-canal] housing” of 

Anderson’s full-featured embodiment shown in Figure 1.  Id. at 26.  This proposed 

combination solves no problem and defeats Anderson’s main goal of providing an 

earpiece that “is extremely small, can be hidden from view in the ear canal if desired, 

and allows complete freedom of movement when a primary two-way wireless link 

to the RPU is used.”  EX1004 at 2:32-35.   

Anderson’s principal embodiment is the completely-in-the canal (CIC) 

embodiment shown in Figure 1.  Anderson’s Abstract notes that it offers “an 

earpiece (10) that can be hidden in the ear canal.”  EX1004 at 1.  In its allegation 

pertaining to Claim 24, Apple refuses to accept either Anderson’s full-featured CIC 

embodiment of Figure 1 or Anderson’s limited-feature headset embodiment of 

Figure 2 as they are disclosed.  Pet. at 24-27.  Instead, directed by hindsight, Apple 

creates its own embodiment from Anderson—one that combines the headset 21 of 

Anderson’s non-preferred limited-feature embodiment of Figure 2 with Anderson’s 

preferred full-featured CIC embodiment of Figure 1.  See id.  In effect, Apple 

attempts to support its allegations against Claim 24 premised not on a disclosed 
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embodiment in Anderson but instead on a newly created embodiment that is not 

taught or suggested by Anderson.  

Apple bears the burden of proving not simply that one of skill could have 

made such a combination but that one of skill in the art would have made such a 

combination.  Belden v. Berk-Tek, 805 F.3d 1064, 1073 (Fed. Cir. 2015) 

(“[O]bviousness concerns whether a skilled artisan not only could have made but 

would have been motivated to make the combinations or modifications of prior art 

to arrive at the claimed invention.” (emphases in original)).  Apple must show why 

one of skill would have rejected Anderson’s “preferably smaller than the head of a 

cotton swab” earpiece of its full-featured embodiment (Figure 1) that operates in a 

manner that “is desirable due to the availability of low-cost components,” EX1004 

at 6:57-59, 7:46-49, to instead use the headset 21 of Anderson’s limited-feature 

embodiment (Figure 2). 

Indeed, in describing the “[d]esirable features” of its full-featured 

embodiment, Anderson expressly states: “The earpiece is preferably smaller than the 

head of a cotton swab so as to be hidden from view for the majority of users.  FIG. 1 

depicts an earpiece 10 that provides the desired CIC form factor.”  EX1004 at 

6:47-48, 6:57-60.  Apple makes no credible showing why one of skill would have 

combined Anderson’s embodiments in a manner that would defeat the expressly 

stated benefits of Anderson’s full-featured embodiment as proposed in the Petition.  
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Apple’s failure to do so is fatal to its entire challenge.  See, e.g., SHDS v. 

TRUINJECT, IPR2020-00042, Paper 7 at 17 (P.T.A.B. Apr. 14, 2020) (denying 

institution: “Goldstein states that a benefit of the disclosed breast models is ‘their 

small size and simplicity which encourage their availability and use.’  Petitioner’s 

proposed modification, however, would result in a larger, more expensive training 

apparatus that would defeat Goldstein’s stated benefit.  As such, we are not 

persuaded that one of ordinary skill in the art would have been led to modify 

Goldstein’s training apparatus in the manner proposed by Petitioner.” (internal 

citation omitted)); Catalyst OrthoScience v. Shoulder Innovations, PGR2024-00042, 

Paper 17 at 36 (P.T.A.B. Dec. 19, 2024) (“[I]n view of Orphanos’s stated functions 

of the snap-fit arrangement, Petitioner does not explain sufficiently… why replacing 

the snap-fit arrangement with a thread-fit arrangement would have been an obvious 

design choice to a skilled artisan.”). 

The Petition’s purported reasons for its proposed combination fall flat or are 

refuted by Anderson itself. 

First, citing only the verbatim testimony of Dr. Kyriakakis, the Petition merely 

concludes without analysis that one of skill “would have been motivated to use the 

headset instead of the CIC housing to realize advantages in cost, simplicity, and 

commercial availability described by Anderson.”  Pet. at 26 (citing EX1003 ¶ 85).  

But Anderson itself contradicts Apple’s assertion.  Anderson explained that 
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“[o]peration of the full-featured preferred embodiment of the invention within [the 

specified] frequency range is desirable due to the availability of low-cost 

components.”  EX1004 at 7:46-49 (emphasis added).  Similarly, Anderson described 

data formats that “lead to a simple implementation of the full-featured preferred 

embodiment.”  Id. at 17:57-59 (emphasis added).   

Despite Anderson’s teachings, the Petition wrongly asserts that “using a larger 

headset rather than a small in-ear device would make it easier and less expensive to 

include the processing and communication capabilities of the full-featured 

application.”  Pet. at 27.  In support, the Petition cites Anderson at col. 2:36-39 to 

assert that “relaxing earpiece size constraints leads to a ‘cost-effective design,’” Pet. 

at 27, but omits the full context of its mischaracterized language: 

The resulting earpiece is extremely small, can be hidden from view in 

the ear canal if desired, and allows complete freedom of movement 

when a primary two-way wireless link to the RPU is used.  Processing 

for all major system capabilities, such as amplification and other forms 

of signal enhancement, takes place in the RPU where size and power 

constraints are relaxed, leading to a cost-effective design. 

EX1004 at 2:32-39 (emphases added).  The full context shows that Anderson’s 

reference to “cost-effective design” was in regard to the CIC (completely-in-the-

canal) design used in Anderson’s full-featured embodiment (Figure 1), which Apple 

proposes abandoning, not Anderson’s limited-feature headset (Figure 2).  
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Id. at 6:59-60 (full-featured embodiment of “FIG. 1 depicts an earpiece 10 that 

provides the desired CIC form factor”).  Moreover, Anderson discussed relaxing size 

constraints for the Remote Processing Unit (RPU), not “relaxing earpiece size 

constraints” as Apple claims. 

 The Petition further asserts that “the headset did not need to be customized to 

fit in a user’s ear canal” and “there would have been comfort benefits.”  Pet. at 27.  

Apple makes no attempt to reconcile these purported benefits with the expressly 

stated benefits of Anderson’s full-featured embodiment, see id., including the fact 

that “[t]he earpiece is preferably smaller than the head of a cotton swab so as to be 

hidden from view for the majority of users,” EX1004 at 6:57-59, and that the full-

featured embodiment aims to “minimize size and power consumption,” id. at 

10:32-34.  On the contrary, Apple’s “proposed modification… would result in a 

larger… apparatus that would defeat [the reference’s] stated benefit.”  SHDS, 

IPR2020-00042, Paper 7 at 17.  Further, as to “comfort benefits,” the Petition claims 

that “many users do not like supporting objects with their ears, a problem addressed 

by replacing a CIC housing with a headset.”  Pet. at 27.  The Petition cites Lynch, 

see id. (citing EX1011 at 1:17-21), but Lynch dealt with “behind-the-ear (BTE)” 

devices and explained that “[t]hese BTE units must remain small, light weight, and 

attractive in order to please the individuals wearing them,” EX1011 at 1:22-29, 
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which counsels against Apple’s proposal to use an on or over ear type headset such 

as that shown in Figure 2. 

 As to the Petition’s concocted problem of “misplacing the device,” Pet. at 27, 

Anderson expressly taught a solution to that problem, see, e.g., EX1004 at 22:3-10 

(“[I]f an earpiece is misplaced, the user manually activates (using, for example, the 

keyboard 946) a search mode program (i.e., a DSP948 program that indicates on the 

display 954 that communication has been established with an earpiece) in the RPU 

and observes the RPU display 954 while moving around searching for the earpiece.  

In systems with multiple earpieces, a different display 954 indication may be given 

for each earpiece.”).  Thus, Anderson itself refutes Apple’s concocted problem of 

“misplacing the device.”  See Pet. at 27. 

Next, the Petition selectively quotes Anderson to assert that “the headset 

earpiece shown in FIG. 2 is ‘functionally similar’ to the in-ear earpiece 10 of FIG. 1” 

and that “‘many other earpiece housing types’ can be used in place of the CIC 

earpiece housing shown in FIG. 1.”  Pet. at 26 (citing EX1004 at 3:52-58, 4:15-35).  

In doing so, the Petition omits key language in Anderson.  For example, in noting 

that “the two earpieces are functionally similar,” Anderson explained that “the 

earpiece 22 [of headset 21] of FIG. 2 is physically different from the earpiece 10 of 

FIG. 1.”  EX1004 at 4:33-35.  Additionally, in stating that “many other earpiece 

housing types known in the art” can be used, Anderson specifically identified 
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“behind-the-ear, or BTE” as an example but did not identify the headset 21 from its 

limited-feature embodiment.  Id. at 3:52-58.  Anderson thus offers no suggestion for 

the combination of Anderson’s intentionally distinct embodiments, as the Petition 

proposes. 

The Petition’s proposed combination also “lack[s] rational underpinning” and 

would make Anderson’s full-featured embodiment “unsuitable for its intended 

purpose”: to create an “extremely small” earpiece that “can be hidden from view in 

the ear canal” and that “allows complete freedom of movement.”  EX1004 at 

2:32-35; Alpinestars v. Dainese, IPR2025-00750, Paper 17 at 3-4 (P.T.A.B. Feb. 9, 

2026) (denying rehearing request regarding denial of institution: “[W]e determined 

that replacing EP’536’s envelopes with CN’180’s airbag ‘would have made 

EP’536’s invention unsuitable for its intended purpose: providing a protective 

garment with “adaptive thermal insulation.”’”); see also WhiteWater West Indus. v. 

Am. Wave Machs., IPR2022-01032, Paper 9 at 19 (P.T.A.B. Nov. 16, 2022) (denying 

institution: “WhiteWater’s proposed modification lacks rational basis because it… 

‘would result in modifications that are contrary to the fundamental principles and 

mode of operation of Black, and would be undesirable and detrimental to the 

intended use and enjoyment of the [Black’s] lazy river.’” (alteration in original)).   

Apple’s baseless proposed modification is fatal to the Claim 24 challenge. 
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VIII. APPLE’S CHALLENGE TO INDEPENDENT CLAIM 75 
(GROUND 1) CANNOT PREVAIL UNDER ITS OWN CLAIM 
CONSTRUCTION 

Apple’s invalidity assertion for Claim 75 can only prevail if Apple is permitted 

to take in the IPR a claim construction position contrary to its position in the district 

court.  Such gamesmanship should not be rewarded.  Magnolia Med. Techs. v. Kurin, 

IPR2026-00097, Paper 17 at 4 (P.T.A.B. May 14, 2026) (precedential) (“[P]arties 

seemingly take inconsistent positions, without sufficient reasoning, on overlapping 

issues between district court and the PTAB, suggesting that parties are misleading 

one tribunal or the other or pursuing alternative theories under a ‘wait and see’ 

approach presumably to gain a litigation advantage and/or settlement leverage.”). 

Claim 75[A] requires “a pair of speakers, each of the speakers being 

configured to be wearable proximate to an ear of a user.”  Pet. at 121.  The Petition 

apparently contends that two separate options disclosed by Anderson meet this 

limitation.  See id. at 34.  According to Apple, neither option has merit. 

As a first option, the Petition identifies Anderson’s CIC embodiment in which 

“the earpiece (containing the speaker) is worn in the user’s ear canal, such as shown 

for earpiece 10 in FIG. 1.”  Id. (emphasis added).  Because Apple has argued 

repeatedly to the district court that “proximate” does not encompass something in-

the-ear, Apple “has not shown a reasonable likelihood of prevailing under its own 

construction” of “proximate.”  BlackBerry v. Facebook, IPR2019-01600, Paper 7 



Apple Inc. v. IngenioSpec, LLC 
U.S. Patent No. 11,644,693 – IPR2026-00339 

 -15- 

at 9 (P.T.A.B. Mar. 23, 2020) (denying institution).  While asserting the “Board 

should not construe any of the claim terms” in this IPR, Pet. at 5, Apple has time and 

again argued to the district court that “proximate” in Claim 75 excludes “inside” the 

ear, EX2018 at 9 (“None of these terms mean ‘inside.’”).  Thus, to the extent Apple 

is asserting that the CIC embodiment disclosed this limitation of Claim 75[A], 

Apple’s position is directly contrary to its district court position, especially after 

Apple asserted it prevailed in obtaining that construction at the district 

court.  IPR2026-00331, Paper 10 at 19 (Apple: “The court… confirmed on the 

record that ‘proximate’ means ‘near’ but excludes standalone in-ear devices.” (citing 

EX2020; EX1041 at 56:22-59:11)); EX2026 at 8 (Apple: “During the hearing, the 

Court explained that the plain and ordinary meaning construction it was adopting for 

‘proximate’ would exclude standalone in-ear devices from the scope of the 

claims….” (emphasis in original)).1  Apple should not be permitted to maintain 

 
1 IngenioSpec disagrees that the district court’s “[p]lain and ordinary 

meaning” construction for the “proximate” claim terms, EX2020 at 3, excludes 

standalone in-ear devices, as Apple asserts.  However, for purposes of denying 

institution, Apple’s claim construction position should be taken at face value.  

BlackBerry, IPR2019-01600, Paper 7 at 9 (requiring petitioner “show[] a reasonable 

likelihood of prevailing under its own construction”).  And Apple may not switch 
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inconsistent positions before the Board and the district court.  Magnolia Med. Techs., 

IPR2026-00097, Paper 17 at 8 (“Permitting different claim construction positions 

before a district court and the Board without sufficient explanation detracts from the 

Office’s goal of providing greater predictability and certainty in the patent system.”); 

Apple, IPR2026-00239, Paper 11 at 4 (denying institution: “Petitioner [Apple] fails 

to adequately explain its different positions here before the Board and those it 

propounds in district court.”).  If held to its district court position, Apple cannot 

prevail.   

Apple next asserts that Anderson “may utilize a behind-the-ear (‘BTE’) unit” 

and that “[i]n such BTE embodiments, the POSITA would have understood the 

earpiece’s speaker to be positioned near (and thus proximate) to the user’s ear.”  Pet. 

at 34 (citing EX1004 at 3:53-58; EX1003 ¶ 113).  But Anderson did not disclose the 

location of any speaker of its BTE option.  See EX1004 at 3:53-58.  Apple instead 

relies solely on its expert’s declaration in which Dr. Kyriakakis merely repeats the 

Petition’s conclusory assertion verbatim without any additional evidence or 

explanation.  See EX1003 ¶ 113, cited by Pet. at 34.  Such conclusory expert 

 
positions now.  Magnolia Med. Techs., IPR2026-00097, Paper 17 at 8 (disapproving 

of parties taking “different claim construction positions before a district court and 

the Board”). 
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testimony cannot sustain Apple’s burden to show this missing limitation.  Xerox, 

IPR2022-00624, Paper 9 at 16 (“[V]erbatim restatement of the assertion being 

supported, without any supporting evidence or technical reasoning” is insufficient to 

“supply a limitation missing from the prior art.”).   

Apple’s failure to show disclosure or suggestion of Claim 75[A] is fatal to its 

invalidity assertion for Claim 75. 

IX. THE PETITION’S REMAINING DEPENDENT CLAIM 
CHALLENGES CANNOT PREVAIL 

The remaining challenges to dependent Claims 2-23, 25, 27-38, 42-51, 54-71, 

and 76 fail because they depend from independent Claim 1, 24, or 75.  As explained 

in Sections VI-VIII, the challenges to Claims 1, 24, and 75 cannot prevail.  Thus, the 

challenges to dependent Claims 2-23, 25, 27-38, 42-51, 54-71, and 76 cannot prevail 

either.  Ubiquiti v. Intellectual Ventures, IPR2024-01290, Paper 9 at 32 (P.T.A.B. 

Mar. 7, 2025) (petitioner necessarily fails to show unpatentability of dependent 

claims by failing to show unpatentability of independent claim from which they 

depend). 

X. PETITIONER’S VERBATIM EXPERT DECLARATION SUPPORTS 
DENYING INSTITUTION 

The Petition is supported by an expert declaration from Apple’s expert, Dr. 

Kyriakakis, that essentially “repeats, verbatim, the conclusory assertion[s] for which 

it is offered to support.”  Xerox, IPR2022-00624, Paper 9 at 15.  With respect to the 
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Petition’s deficiencies discussed in Sections VI-IX above, even if Apple could rely 

on its expert declaration for arguments not made in the Petition (it cannot), 

Dr. Kyriakakis largely repeats word for word the text of the Petition and thus fails 

to remedy any of the identified deficiencies.  Compare Pet. at 7-98, with EX1003 

¶¶ 31-220, 242-336.   

Dr. Kyriakakis’ parroting almost verbatim Apple’s Petition, as shown in the 

illustrative snapshot below, confirms the Petition’s weakness and supports denying 

institution.  See, e.g., Xerox, IPR2022-00624, Paper 9 at 15-17 (declining to institute 

IPR where expert declaration “merely repeats, verbatim, the conclusory assertion for 

which it is offered to support”); TikTok v. NTECH Props., IPR2024-01339, Paper 9 

at 16 (P.T.A.B. Feb. 25, 2025) (“Petitioner fails to establish a reasonable likelihood 

of” prevailing where its expert “testimony repeats, almost verbatim, the language in 

the Petition without any further explanation or supporting reasoning or evidence.”). 

Pet. at 16 
Ground 1, Claim 1[C] 

Kyriakakis Decl. ¶ 50 
Ground 1, Claim 1[C] 
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XI. CONCLUSION 

For any of these reasons, the Board should deny institution of the Petition. 
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