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Patent Owner (“PO”) now asks the Director to measure settled expectations
against an unbounded technology space of “wirelessly connected devices.” Reply,
1. That category appears nowhere in the 960 Patent, nowhere in PO’s original brief,
and nowhere in PO’s evidence. The 960 Patent claims a “handheld device,” and
every piece of evidence PO offers about its own activity concerns small, handheld
or wearable products. Resmed’s accused products are prescription medical devices
for sleep therapy designed for bedside use. Under any framing, PO never asserted or
licensed its patents in the medical field, and the parties’ pre-suit correspondence
confirms it. Notably, PO’s Reply cites no authority for its “wirelessly connected
devices” framing and does not engage the authorities on which Resmed relied,
including Home Depot. Opp., 1, 2, 12. Those authorities stand unrebutted.

I. THE ’960 PATENT IS FOCUSED ON “HANDHELD DEVICES”

The *960 Patent is titled “Handheld Device with Two Antennas[,]” and every
claim recites “[a] handheld device.” Opp., 11 (citing Ex. 1001). Its stated object is
“to provide a handset or handheld device (such as, for instance, a mobile phone, a
smartphone, a PDA, an MP3 player, a headset, a USB dongle, a laptop, a PCMCIA
or Cardbus 32 card),” addressing the scarcity of space on “typical handsets due to
their small size.” Ex. 1001, 1:29-34, 2:59-66. Resmed made this point in its
Opposition (Opp., 11) and PO’s Reply never responds: it does not identify in the

specification, claims, or prosecution history that expands the patent to “wirelessly
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connected devices,” and thus concedes the point. See generally, Reply. Each and
every claim of the 960 Patent is directed to handheld devices, and Resmed’s bedside
medical device for sleep therapy is not one. Opp., 11.

PO’s effort to fit the 960 Patent into the medical device space fares no
better. To argue that the patent “itself indicates potential applicability for medical
devices,” PO had to rely on a passage that merely lists an “Industrial, Scientific,
Medical (ISM)” band among the exemplary frequency ranges in which a “wireless
connectivity antenna” may operate. Reply, 5 (citing Ex. 1001, 9:44-49). But “ISM”
is a designation for a category of frequency bands; it does not transform the claimed
handheld device into a medical device, much less a stationary one.

Moreover, PO’s proposed technology space has no limiting principle. PO
contends that a device’s “additional functionality” does not remove it from the
“wirelessly connected device space.” Reply, 2. But that inverts the point. For a phone
or tablet, wireless communication is the core function and gaming and other
functions are the add-on; for Resmed’s machines, delivering airway-pressure
therapy for the “treatment of obstructive sleep apnea” is the core function. Ex. 2016,
2, Opp., 3, 11. The cellular link is the genuinely “additional” feature, optional and
used to upload data after therapy, which places the machine in the medical device
space even under PO’s own test. Ex. 2016, 11-12. PO similarly tries to conflate the

use of IoT connectivity with being in the technology space. At most, PO’s exhibits
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show that Resmed’s medical devices incorporate wireless functionality. Reply, 1, 2-
4. Indeed, those same exhibits identify each product as a CPAP device (EX2015, 2,
3) sold only “on the order of a physician” (Ex. 2016, 1 (addressing AirSense 10
models)) by Resmed that “build[s] medical devices” for “sleep apnea therapy.” Ex.
2014, 1. Under PO’s view, virtually any product with wireless connectivity will
share a technology space with a handheld device, regardless of its function, form
factor, or commercial application.

II. THE PRE-SUIT CORRESPONDENCE CONFIRMS THAT PO HAD
NOT ENTERED THE MEDICAL DEVICE SPACE

A. PO confirmed that it had not licensed a healthcare company.

PO now claims a decade of presence in medical devices technology space but
its only support is an August 2016 archived marketing page. Reply, 4 (citing Ex.
2018). That page proves nothing about licensing healthcare companies. It merely
pairs “wearables” with “medical devices” under a pitch for “smart watches,” “fitness
trackers,” and “smart glasses” and identifies no healthcare company licenses. Ex.
2018, 4. Had PO truly regarded healthcare/medical device as part of its established
technology space, it would have said so when it was trying to license Resmed.

Only in 2023, roughly seven years after PO’s alleged entry into the medical
device technology did PO state that it was “progressing with several other companies
in healthcare and other industries,” indicating at most aspirational outreach, not

completed healthcare licenses. Ex. 2004, 2. The omission is telling and suggests that
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PO’s newly asserted presence is a post hoc characterization advanced to expand its
licensing campaign.

B. Resmed had settled expectations that PO would resolve any
issues with Resmed’s suppliers.

Resmed informed PO from the outset that its antenna supplier, Taoglas,
“possess|es] the relevant technical information” and that any discussion would need
to involve Taoglas. Opp., 17 (citing Ex. 2004, 3, 4, 9). Resmed’s expectation was
grounded in PO’s own enforcement history, which includes suits against antenna
manufacturers such as Amphenol. Opp., 11. PO’s Reply reinforces the point by
arguing that Resmed’s devices “incorporate cellular antennas like those provide[d]
by Amphenol.” Reply, 3. If the antenna is what matters, then the antenna supplier
was the natural counterparty—exactly as Resmed told PO.

PO’s assertion that Resmed “refus[ed] to sign an NDA,” Reply, 5, changes
nothing. Resmed explained why none was needed: the charts would necessarily have
information “originat[ing] from ResMed, from its supplier, or both,” and
infringement analysis is drawn from “all publicly available information” which PO
had already made public in its complaints. Ex. 2004, 6-8. Taoglas, in turn, asked to
“see the claims from Fractus in order to assist our customer Resmed answer you in
a meaningful way.” Id., 1. PO never produced the claim charts and then went silent.
Opp., 17. PO’s Reply does not dispute any of this: it does not address Taoglas’s

request, does not explain why PO never engaged Taoglas, and does not account for
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its years of silence. Reply, 5. On that unrebutted record, with Resmed pointing PO
to its supplier and PO never pursuing Resmed directly, Resmed reasonably expected
that any issue would be resolved with its supplier Taoglas. Opp., 17-18.

C. Even today, PO has not asserted litigation against any other
medical device company nor announced a license.

Even today, PO still identifies no assertion against, and no announced license
with, a medical device company. PO’s litigation history is confined to handset
manufacturers, cellular carriers, antenna manufacturers, wireless infrastructure
providers, smart security systems, and location-based services. Opp., 11-12; Reply,
3. PO’s reliance on a license agreement that includes “wearable and pendant safety
monitoring devices” does not establish a license in the medical device space. Reply,
5 (citing Ex. 2007). By its own headline and framing, the agreement concerns
“connected safety devices.” Ex. 2007. And “wearable and pendant” devices are
precisely the small products worn on the body that differ from Resmed’s bedside
sleep therapy device. If a decade of PO’s history yields nothing more, it confirms
that Resmed had no reason to expect the 960 Patent—a handheld-device patent—
to be asserted against a stationary sleep-therapy machine. Settled expectations do
not favor discretionary denial.

III. CONCLUSION

The Director should decline PO’s request for discretionary denial.
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