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I. INTRODUCTION 

AMD asks the Honorable Director to refer this case for consideration on the 

merits for at least the following reasons.  First, the ’636 patent is less than two years 

old, and AMD acted promptly to begin this IPR as soon as it learned of the patent 

via Fermat’s 2026 lawsuit.  AMD’s validity challenge seeks to promote legal and 

economic certainty early on, not only months before the tentatively scheduled 

District Court trial but also at a point when Fermat admittedly has not 

commercialized the patented technology in the United States.  Second, Fermat’s 

conduct during prosecution raises serious doubt regarding the ’636 patent’s validity.  

Indeed, although Fermat concedes that it learned of “similar” prior art products 

before filing, Fermat failed to disclose that critical information to the Office.  

Fermat’s own submission and exhibits further show that it failed to fully disclose the 

details of the pre-existing Xilinx technology that Fermat essentially repackaged and 

tried to sell back to Xilinx.  The detrimental effects of Fermat’s omissions were then 

compounded by the Examiner’s deficient prior art searching.  These material errors 

prevented the kind of careful vetting on which our patent system depends. 

This case is not the David versus Goliath picture that Fermat paints.  It instead 

involves a foreign company that failed to commercialize its product in the U.S. and 

responded by suing a U.S. technology leader based on a patent it obtained with less 

than full candor before the Office.  Referral and institution will not only correct 
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material examination errors but also protect the domestic industry from Fermat’s 

attempt to disrupt the production of critical A.I. infrastructure.  

II. ARGUMENT 

 Referral and Institution Will Promote Predictable Patent Rights 

 This Challenge Is Early in the ’636 Patent’s Term and Years 

Before Expectations of Validity Could Vest 

Referral is warranted because AMD pursued this IPR at the earliest 

practicable juncture.  Early challenges foster “robust, predictable patent rights and 

weigh against discretionary denial,” and AMD’s challenge is early in multiple 

respects.  Sun Pharm. Indus., Inc. v. Nivagen Pharm., Inc., IPR2025-00893, Paper 

18 at 2 (Sep. 19, 2025) (informative).  It both outpaces the parallel District Court 

litigation (see infra, §II.C.1) and challenges a patent that is less than two years old.  

In Amgen Inc. v. Bristol-Myers Squibb Co., the Office referred a petition challenging 

a three-year-old patent because the patent had “not been in force for a significant 

amount of time.”  Amgen, IPR2025-00601, -00602, -00603, Paper 9 at 2 (Jul. 24, 

2025) (informative).  Here, the facts are even more compelling. 

 Meetings with Xilinx Before the ’636 Patent Was Filed Did 

Not Create Settled Expectations 

Fermat incorrectly argues that two meetings with Xilinx, Inc. in January 2019, 

before Fermat ever sought patent protection of the claimed subject matter, created 

equitable settled expectations.  Paper 7 at 2, 12–14.  They did not.  First, no such 
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patent existed in 2019.  Fermat fails to explain how “patented” technology could 

have possibly been discussed in the 2019 meetings when the ’636 patent’s claims 

did not exist until its filing date in 2023.  Paper 7 at 2.  This fact exposes Fermat’s 

accusations as meritless.  

Second, Fermat notably failed to provide any evidence that it ever informed 

Xilinx of any technology that was patented or patent-pending, or even of an intent 

to apply for any patents.  Fermat cannot show on this record that Xilinx, much less 

AMD, had any knowledge of any then-existing or anticipated “patented” technology.  

Paper 7 at 2. 

Third, Fermat cannot reasonably assert settled expectations derived from 

meetings about a product Fermat concedes was just a “combination of Xilinx [prior 

art] FPGAs with massive storage.”  EX2003, 3.  Xilinx had no reason to believe that 

Fermat would pursue patent protection on what appears to be little more than 

Xilinx’s own chips repackaged on a board with off-the-shelf storage.  And while 

AMD would go on to purchase Xilinx in 2022, Fermat does not accuse any Xilinx 

products of infringing.  This telling omission underscores the lack of any logical 

nexus between the 2019 meetings and the ’636 patent. 

These facts are driven home by Fermat’s evidence, which does not include 

any discussion of key ’636 patent claim features.  For instance, the Declaration of 

Fermat CEO Robert Bismuth, an attendee at one of the meetings and the lead named 
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inventor on the ’636 patent, offers only vague testimony that the parties “discuss[ed] 

the prospect of collaborating,” and that Fermat’s “technology” was discussed in a 

general sense.  EX2001, ¶8.  A similarly vague presentation from the January 11, 

2019 meeting includes generic descriptions and photographs of Fermat’s module but 

contains no discussion of the later-patented claim features, such as the “algorithm 

memory including resource-specific memory locations” and the “computationally 

expensive algorithm.”  EX2004, 1–13.  Fermat described the module as a “PCIe 

carrier board” hosting two Xilinx chips, “32 TB high performance flash storage,” 

“128GB DDR 4 DRAM,” and “64 GBs DRAM buffer,” confirming it was just a 

“combination of Xilinx FPGAs with massive storage.”  EX2003, 3; EX2004, 6. 

Fermat boasted in the presentation that the module incorporated the Zynq™ 

system-on-chip (SoC) device containing “ARM cores” and the Kintex™ “FPGA 

managing interface”—Xilinx products.  EX2004, 6.  Both Xilinx chips are featured 

prominently in photographs of Fermat’s module.  EX2004, 11, 13. 

 
EX2004, 13 (annotated). 
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 Fermat Undercut Any Claim to Settled Expectations by 

Concealing Its Patent Filings from Xilinx and Withholding 

Known Prior Art from the Office  

As noted above, Fermat did not disclose any patent applications or plans to 

file patent applications in the January 2019 meetings with Xilinx.  Supra, §II.A.2.  

Fermat only began filing provisional patent applications after the meetings and 

without ever informing Xilinx or AMD (post-acquisition).  Paper 7 at 13; AMD1001, 

Cover (incorporating provisional applications filed in February, May, and August of 

2019).  Fermat deliberately chose to remain silent until it surprisingly sued AMD in 

2026.  Fermat’s failure to provide timely notice of its patent filings to Xilinx/AMD, 

paired with its unexplained delay in bringing suit, undercuts any expectations Fermat 

could have possibly held.  

To make matters worse, Fermat possessed relevant prior art that it never 

disclosed to the Office during prosecution.  For example, Fermat’s own evidence 

shows that it learned of a Samsung-Xilinx joint venture in the January 2019 meetings 

that Mr. Bismuth believed was “actually…something similar to Fermat.”  EX2005, 

1.  But Fermat never disclosed any information relating to this known and publicized 

technology to the Office.  AMD1061, 1 (describing a “SmartSSD, a field 

programmable gate array (FPGA) SSD, that will offer accelerated data processing 

and the ability to bypass server CPU limits”); AMD1050, 1–2 (explaining that the 

SmartSSD is “powered by Xilinx FPGAs” and “SmartSSD is focused on 
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accelerating storage services such as compression, de-duplication and encryption, as 

well as compute functions, like machine learning inference and big data analytics”); 

AMD1051.  Fermat also failed to disclose detailed information relating to the Xilinx 

Zynq™ and Kintex™ chips to the Office, even though these chips were relevant to 

specific claim features, such as the ’636 patent’s claimed “programmable logic 

component,” “storage interface component,” and “computationally expensive 

algorithm.”  Supra, §II.A.2.  At the very least, Fermat could have and should have 

cited relevant data sheets regarding the Xilinx chips, which were readily available 

to (and likely possessed by) Fermat.  AMD1056, 1–25; AMD1057, 1–70.   

Because our patent system relies on “candor and good faith in dealing with 

the Office,” Fermat’s failure to disclose this art undermines its claimed expectations 

of validity and further warrants a full merits review.  37 CFR §1.56(a).   

 Institution Is Warranted to Cure Material Examination Errors 

Compounded by Fermat’s Withholding of Known Prior Art 

Examination of the application leading to the ’636 patent suffered a critical 

and material error.  The Examiner failed to search for multiple key claim limitations 

that Fermat added during prosecution, and which ultimately led to allowance.  

A patent examiner is tasked to “conduct a thorough and complete search of 

the prior art.” AMD1070, 36; 37 C.F.R. 1.104 (“thorough investigation”).  Doing so 

is a “must,” not an option.  Id.  It requires “obtain[ing] a thorough understanding of 

the invention disclosed and claimed,” and “search[ing] the prior art as disclosed in 
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patents and other published documents.”  AMD1070, 34.  Accordingly, as here, the 

Office has found material errors when an examiner overlooked teachings of the 

relevant prior art by failing to identify key references.  E.g., Microsoft Corp. v. 

Partec Cluster Competence Center GmbH, IPR2025-00318, Paper 9 at 4 (referring 

to the merits because “the Examiner erred in overlooking the prior art”). 

During prosecution, to overcome a rejection based on the “Whitehead” 

reference (AMD1009), Fermat amended claim 1 to include Element [1d.ii] (“the 

node memory further comprises algorithm memory including resource-specific 

memory locations to support the data processing operation”) and Element [1h] 

(“wherein the data processing operation is associated with a computationally 

expensive algorithm and the compute node is deployed in a distributed processing 

compute environment to execute the computationally expensive algorithm”).  

AMD1002, 159–167.  The Examiner allowed the claims after this amendment but 

did not search for any of the newly added key claim terms.  AMD1002, 170–174.  

This error was a severe and material one at least because the Examiner failed to 

conduct a diligent search to determine if newly added claim features were known in 

the art.  Indeed, as evidenced by this IPR, searching for these new terms would likely 

have yielded numerous relevant references, including the Dalal, Ng, Heil, and Jun 

references in AMD’s Petition.  
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AMD’s voluntary search disclosure declaration illustrates the point.  See 

AMD1044.  The search declaration establishes that references like Dalal, Ng, Heil, 

and Jun were located using “multiple, complementary pathways, including keyword 

and Boolean text string searching.”  AMD1044, ¶5.  Multiple G06F classes were 

used in AMD’s search, just as patent examiners use in their searches.  AMD1044, 

¶7.  The Examiner could have and should have used the same basic strategies to 

locate the same invalidating references that AMD did.  But he did not.  

None of the Examiner’s search strings after Fermat’s amendment included or 

otherwise accounted for terms like “algorithm memory,” “resource-specific memory 

locations,” “computationally expensive algorithm,” and “distributed processing 

compute environment” that led to the issuance of the ’636 patent.  AMD1002, 159–

167, 170–171.  The post-amendment search was largely repetitive of the Examiner’s 

initial search, featuring generic strings like “tier WITH node WITH memory” and 

“compute with PIPELINE with node.”  AMD1002, 130–141, 178–195.   

Strings that would have located invalidating references like Dalal, Ng, Heil, 

and Jun (e.g., “algorithm WITH memory,” “distributed WITH processing,” 

“distributed WITH algorithm,” and “processing WITH algorithm,”) are nowhere to 

be found in the Examiner’s search history.  For example, Dalal expressly discloses 

a “programming model for processing large data sets with a parallel, distributed 

algorithm on [] multiple servers.”  AMD1004, [0115].  Ng expressly discloses that 
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“[d]eep learning is a class of machine learning algorithms that uses multiple layers 

of nonlinear processing units for feature extraction and transformation.”  AMD1005, 

[0002].  And Heil describes “a distributed collection of resources that are distributed 

over plural geographic locations (e.g., over plural individual contributing data 

centers located in different parts of the world).”  AMD1010, [0083].  If the Examiner 

had simply searched keywords from Fermat’s claim amendments, he would have 

discovered invalidating prior art, and the ’636 patent would not have issued.   

Fermat’s decision to withhold prior art from the Office during prosecution 

compounded this examination error.  After all, the above-discussed Samsung-Xilinx 

SmartSSD “is focused on accelerating…compute functions, like machine learning 

inference and big data analytics,” which Fermat argued during prosecution amounts 

to the “computationally expensive algorithm” of independent claim 1.  AMD1002, 

162–167; supra, §II.A.3.  Had the Examiner been privy to the information Fermat 

withheld, it would have materially influenced his conclusions and enhanced his 

ability to competently search the prior art. 

 Referral and Institution Will Conserve Resources and Make This 

Proceeding a True Alternative to District Court Litigation 

 The Advanced Timeline of This Proceeding Ensures 

Institution Will Conserve Resources and Prevent Needless 

Discovery 

The Office has declined to exercise discretionary denial when the Final 

Written Decision of an early challenge like this one is scheduled to precede a jury 
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trial.  E.g., Google LLC v. Withrow Networks Inc., IPR2025-00775, Paper 10 at 2 

(“likely that a final written decision in this proceeding will issue before the district 

court trial occurs, reducing the concern of inconsistent outcomes or significant 

duplication of efforts”).  In this case, the Final Written Decision will be issued by 

November 12, 2027, nearly three months before the scheduled start of jury selection 

on February 7, 2028.  AMD1052, 3.  And the Institution Decision will be issued by 

November 12, 2026, nearly three months before the District Court’s Markman 

hearing on February 1, 2027.  AMD1052, 2.  Because this proceeding will outpace 

the parallel litigation, there is a clear and present opportunity for the Board to be the 

true alternative validity forum that Congress intended.  

The advanced timeline of this proceeding relative to the District Court’s 

schedule also increases the likelihood of a stay upon institution.  E.g., Order Staying 

Case (Document 41), Resonant Systems, Inc. v. Meta Platforms, Inc., 7-25-cv-00035 

(WDTX) (Judge Gilliland granting a joint motion to stay litigation pending Final 

Written Decision); Joint Motion to Stay Case (Document 106), Greenthread, LLC 

v. Cirrus Logic, Inc., 1-23-cv-00369 (WDTX) (Judge Gilliland granting a joint 

motion to stay litigation pending Final Written Decision in a case where the IPR 

petitions were filed seven months after the complaint).  A stay would provide 

significant savings for both parties and the District Court, and it would potentially 

relieve a jury from the burden of scrutinizing complex computer technology. 
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Even without a stay, institution would result in the parties saving great 

expense on expert discovery in the District Court.  To ensure this efficiency, “AMD 

stipulates to not pursue” numerous prior art grounds, including “Grounds 1A–2B” 

in the Petition, “[a]ny other ground that could have been reasonably raised” in the 

Petition, “[a]ny ground based on a combination of system prior art… and the 

references that form the basis of Grounds 1A–2B,” and “[a]ny ground…on the basis 

of system art mirroring the references that form the basis of Grounds 1A–2B.”  

AMD1049, 1.  Contingent upon institution, none of the grounds foreclosed by 

AMD’s stipulation can be asserted or developed, which would narrow the scope of 

AMD’s invalidity case considerably.  

 Overlap with the District Court Proceeding Is Minimized 

Because AMD ’ s Stipulation Activates Immediately Upon 

Institution 

Fermat mischaracterizes AMD’s Sotera+ stipulation as only attaching “if the 

IPR reaches ‘an appealable final decision.’”  Paper 7 at 7–8.  To be clear, AMD 

stipulated not to pursue any of the named grounds “[i]f inter partes review is 

instituted.”  AMD1049, 1–2.  AMD has the right to assert the grounds after 

institution only if (1) “institution is later vacated or reversed,” or (2) if the IPR “is 

otherwise terminated or de-instituted by the Board or the Director for any reason 

other than by an appealable final decision.”  AMD1049, 1–2. 
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In short, AMD’s stipulation is contingent upon institution, immediately 

activates at the time of institution, and remains in place as long as this proceeding 

remains instituted.  AMD1049, 1–2.  The Office has referred petitions for 

consideration on the merits based on similar stipulations, and AMD respectfully 

requests a consistent outcome here.  See, e.g., Wybotics, Co. Ltd. v. Zodiac Pool 

Systems LLC, IPR2026-00158, -00159, -00160, Paper 12 at 10–11 (referring to the 

merits when petitioner reserved the right to pursue the grounds “if the PTAB 

declines institution (or if the institution or final written decision resulting from the 

proceeding is later vacated, withdrawn, or reversed…)”). 

Fermat’s assertion that AMD is “pursuing alternative theories under a ‘wait 

and see’ approach…to gain a litigation advantage” is likewise without merit.  Paper 

7 at 8–11.  First, Fermat has not provided any evidence that AMD has pursued any 

such “alternative theories” because there are none.  Infra, §II.C.3.  Second, AMD’s 

stipulation is extremely robust, and institution would prevent a broad range of 

invalidity grounds from being raised in District Court, including numerous printed 

publication grounds that are not asserted in this proceeding and even certain grounds 

employing system art.  See AMD1049, 1–2.  Fermat’s complaint that such a broad 

stipulation somehow confers a “litigation advantage” on AMD rings hollow. 
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 Baseless Speculation That AMD Might Take Inconsistent 

Claim Construction Positions Should Be Rejected 

Fermat’s complaint that AMD will “likely” assert inconsistent claim 

constructions is entirely unsubstantiated.  Paper 7 at 11–12.  Fermat has provided no 

evidence that AMD has advanced any inconsistent constructions in this proceeding 

or in District Court, again, because there are none.  If AMD ever asserts conflicting 

claim construction positions (which it will not), Fermat will have the opportunity to 

petition for Director Review.  AMD has not engaged in such gamesmanship, nor 

does it have any reason to do so. 

 Institution Protects the Critical United States Semiconductor 

Industry from Disruption 

Fermat is primarily a foreign-based company located in France and 

Switzerland.  Paper 7 at 3–6; AMD1053, 10 (identifying “27/29 Rue Raffet, 75016 

Paris” as Fermat’s address); AMD1054, 2 (Fermat’s LinkedIn profile identifying 

Paris, France and Basel, Switzerland as “Locations”).  In Fermat’s online profile, the 

United States is barely mentioned at all.  Id.  Three job openings are advertised on 

Fermat’s website, all based in Paris with “[t]ravel to Fermat’s Basel offices.”  

AMD1058, 2–3; AMD1059, 2–3; AMD1060, 2–3.  

As Fermat tells it, the entity named Fermat International, Inc. (incorporated in 

Delaware) became the parent of French company SAS Fermat in 2023 in a corporate 

inversion to allegedly “move…manufacturing from Switzerland to the U.S.” as part 
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of a broader “shift to the United States.”  Paper 7 at 3–6; EX2001, ¶7.  But this effort 

failed, as Fermat could not manage to sell its products in the U.S.  See Paper 7 at 3–

6 (supporting target customers was “beyond Fermat’s capability”); EX2001, ¶7.  

After failing to gain a foothold in the domestic semiconductor market, Fermat 

remains a primarily foreign-based company.  

Fermat International, Inc. is incorporated in Delaware and claims a “principal 

place of business” at 2625 Middlefield Road #800, Palo Alto, California 94306.  

AMD1062, ¶2.  But this address is nothing more than a UPS Store where Fermat 

rents a mailbox.  AMD1055, 2.  The evidence of record does not reveal any official 

U.S. address aside from the UPS mailbox. 

It is undisputed that Fermat “did not make, offer for sale, sell, or import into 

the United States any products that practice the Patents-in-Suit during the relevant 

time period,” and it is unclear whether Fermat ever did.  AMD1062, ¶18.  While 

Fermat claims that “[t]he U.S.-based company Micron was Fermat’s largest 

customer,” there is no evidence on record that Fermat as a whole—much less any 

domestic part of Fermat—sold anything to Micron in the United States or ever 

delivered any products to Micron.  Paper 7 at 5; EX2001, ¶6.  A contemporaneous 

email from Mr. Bismuth implies that Fermat was Micron’s customer, not the other 

way around.  EX2005, 1 (“we currently use Micron parts everywhere”).  Mr. 

Bismuth told Xilinx that “we…started down the road of a partnership with Micron” 
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but did not claim that a partnership existed at that time.  Id.  What’s more, Fermat 

concedes that it “liquidated SAS Fermat in 2024” after facing extreme difficulty in 

selling its products.  Paper 7 at 3–6; EX2001, ¶7.  

In contrast, AMD is a U.S.-based semiconductor and technology company 

that employs thousands of people domestically.  AMD1063, 15; AMD1064, 1.  

AMD manufactures the Instinct™ MI200 Series Accelerator, which is one of the 

accused products in Fermat’s complaint.  AMD1062, ¶¶31–33.  The AMD Instinct™ 

is a Graphics Processing Unit (GPU) that delivers “exceptional performance for the 

data center, at any scale—from single-server solutions up to the world’s largest, 

Exascale-class supercomputers.”  AMD1065, 2.  The Instinct™ is used in the 

Frontier supercomputer, developed in collaboration with the U.S. Department of 

Energy and Hewlett Packard Enterprises (HPE).  AMD1066, 2 (“AMD, in 

collaboration with the U.S. Department of Energy, Oak Ridge National Laboratory, 

and HPE, designed the Frontier supercomputer…[p]owered by…AMD Instinct 

MI250X accelerators”); AMD1067, 3 (“[t]he system is based on…AMD Instinct 

250X accelerators”).  

The Instinct™ is a leading product in the hardware accelerator and AI data 

center market.  AMD1071, 5 (“the MI455X offers peak performance” that makes 

“AMD…more competitive in the AI data center capacity race than ever before”).  

The strategic importance of this technology to the United States cannot be 
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overstated.  Indeed, the Instinct™ is so mission-critical that it is subject to U.S. 

Government export control restrictions.  AMD1069, 51 (“These controls prevent us 

from shipping our AMD Instinct™ MI250, MI300X, MI300A, MI388X integrated 

circuits and our Versal™ VC2802, VE2802 FPGAs to China, or to customers 

outside of the United States whose ultimate parent is headquartered in a D5 country 

(including China), without a license.”).  AMD’s Instinct™ is unquestionably key to 

the United States’ efforts to remain a force in artificial intelligence and 

supercomputing.  Instituting this IPR therefore directly serves the national interest 

by ensuring that a foreign entity cannot use an invalid patent to disrupt the 

production of critical American infrastructure. 

Unlike AMD, Fermat could not sell products in the United States.  Having 

failed, Fermat now seeks to enjoin AMD from contributing to the United States’ 

leading efforts in artificial intelligence and other major industries.  AMD1062, ¶89.  

The Office should not reward Fermat’s efforts by granting discretionary denial of 

this timely IPR that presents strong grounds of invalidity against the ’636 patent.  

 The Petition’s Grounds 1A–2B Present a Strong Challenge That 

Fermat Fails to Meaningfully Rebut 

The Director should reject Fermat’s misrepresentations of AMD’s Petition.  

Grounds 1A–2B are exceptionally strong and demonstrate the obviousness of each 

challenged claim.  
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Regarding Ground 1A, Fermat commits the fatal legal error of dissecting the 

Dalal-Ng Combination and attacking the references individually.  See Paper 7 at 17 

(separately arguing “For Dalal…” and “For Ng…”).  Worse, when addressing each 

individual reference, Fermat falsely asserts that the Petition maps the same prior art 

teaching to both the “plurality of communications channels” and the “storage 

interface component.”  Paper 7 at 17–18.  In fact, the Petition separates them.  It 

explains that paths within a data transfer fabric of Dalal’s hardware accelerators 

provide the claimed “plurality of communications channels.”  Paper 2 at 37–38.  And 

it separately identifies Ng’s memory interfaces as a distinct “storage interface 

component.”  Paper 2 at 33–36.  The Petition demonstrates this clear-cut mapping 

using the following annotated drawing, which Fermat tellingly disregards: 
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Paper 2 at 36, 39.  Fermat’s next complaint is baseless for similar reasons.  The 

Petition clearly “show[s] that the alleged storage interface utilizes the alleged 

channels.”  Paper 7 at 17.  It explains that the Dalal-Ng storage interface uses the 

communications channels to transfer data via intra-node reading and writing 

operations.  Paper 2 at 35–36, 38 (citing AMD1003, ¶¶91–92 (“In the combination, 

the storage interface component utilizes at least one communication channel for 

reading, and at least one communications channel for reading and writing.”)).  

Regarding Ground 2A, the Petition explains exactly how the Heil-Jun 

Combination provides both the claimed intra-node and inter-node data 

communications.  Fermat’s contrary suggestion ignores the express claim language 

and the Petition’s plain text.  Paper 7 at 18.  Specifically, Heil’s local host main 

memory (“node memory”) contains and conveys “‘setup information’ [to the 

acceleration component] for establishing inter node connections.”  Paper 2 at 80–81.  

This unrebutted mapping satisfies Element [1d.i]’s requirement that the node 

memory comprises data to “facilitate” inter-node data communications.  Fermat also 

fails to rebut the Petition’s distinct reliance on Heil’s “components used for 

PCIe/DMA” to facilitate intra-node communications.  Paper 2 at 83–84.  Just as 

Element [1e] requires, the PCIe/DMA components transfer data between distinct 

sections of the same node—namely, Heil’s “local host main memory (node memory) 

and the acceleration component’s application logic (programmable logic 
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component).”  Id.  Fermat’s attempt to manufacture a non-existent contradiction 

fundamentally misunderstands its own claim and AMD’s Petition. 

III. CONCLUSION 

For all these reasons, AMD respectfully asks the Director to refer this case for 

merits consideration. 
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