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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

MARSHALL DIVISION 

ZOOMESSENCE, INC., 

Plaintiff, 

v. 

MCCORMICK & COMPANY, INC., FONA 
INTERNATIONAL, LLC, and FONA 
TECHNOLOGIES, LLC, 

Defendants. 

Case No. 2:25-cv-1240-JRG 

JURY TRIAL DEMANDED 

DEFENDANTS’ P.R. 3-3 AND 3-4  
INVALIDITY CONTENTIONS 

McCormick & Company, Inc. (“McCormick”), FONA International, LLC, and FONA 

Technologies, LLC (together, “FONA”) (collectively, “Defendants”) hereby provide the following 

Preliminary Invalidity Contentions (“Contentions”) to Plaintiff ZoomEssence, Inc. (“Plaintiff” or 

“ZoomEssence”) for U.S. Patent Nos. 9,551,527 (the “’527 patent”) and 9,332,776 (the “’776 

patent”) (collectively, the “Asserted Patents”). 

I. PRELIMINARY STATEMENT AND RESERVATION OF RIGHTS

In its Infringement Contentions dated March 12, 2026, ZoomEssence asserted the

following claims (the “Asserted Claims”): 

• The ’527 patent: claims 1–21, 26, 29–31;

• The ’776 patent: claims 1–3, 7–12, 16, 19.

Defendants do not provide any Contentions directed to claims that ZoomEssence has not

asserted for purposes of infringement. To the extent ZoomEssence may be permitted to assert 

additional claims in the future, Defendants reserve all rights to disclose new or supplemental 

contentions regarding such claims.  Because the same claim scope must apply for both 
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air is . . . supplied into the drying chamber by a blower” and “water evaporated from the droplets 

enters the heated air as the atomized liquid droplets dry to form solid particles.” Id. Further yet, 

the ’776 patent admits that “[t]he dried powder leaves the dryer chamber . . . and is carried to a 

cyclone separator, which removes the dried particles . . . and deposits [them] into a collection 

container.”  Id. 

At least these admissions collectively disclose every structural element of the ’776 

Asserted Claims except the specific “within about 5%” retention limitation of claim 1 (and its 

narrower species in claims 7–9) and the “does not vary by more than about 5% during aging” 

limitation of claim 10 (and its narrower species in claim 16). Defendants accordingly contend that 

the ’776 Asserted Claims are invalid in view of AAPA alone and/or AAPA in combination with 

any of the references identified in Sections III.B, III.C, III.E, and III.F that disclose the retention 

or aging-stability limitations. The AAPA chart is attached as Exhibit B-08. 

E. Prior Art Systems and/or Knowledge 

The Asserted Claims are invalid under 35 U.S.C. §§ 102 and/or 103 based on prior art 

items offered for sale or publicly used or known or prior inventions, such as prior art products, 

including systems/powders embodying any alleged inventions or structures described in, and/or 

any knowledge disclosed by or referred to in, any of the prior art patents or prior art publications 

identified above in Sections III.B, III.C, and III.D.  Because Defendants have not yet completed 

discovery in this case, Defendants reserve the right to supplement these Contentions with facts, 

documents, or other information learned at a later point through third-party discovery or further 

investigation.  For example, Defendants expect to receive documents from additional third parties 

either through informal requests or under subpoenas that are believed to have knowledge, 

documentation, and/or corroborating evidence concerning some of the prior art listed above and 

below and/or additional prior art.  These third parties include without limitation the authors, 
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B. Indefiniteness Under 35 U.S.C. § 112 ¶ 2 

35 U.S.C. § 112, ¶ 2 requires that a patent claim “particularly point[] out and distinctly 

claim[] the subject matter which the applicant regards as his invention.”  35 U.S.C. § 112, ¶ 2. 

Claim terms that fail to inform those skilled in the art “with reasonable certainty . . . about the 

scope of the invention” fail the definiteness requirement of 35 U.S.C. § 112, ¶ 2.  Nautilus, Inc. v. 

Biosig Instruments, Inc., 572 U.S. 898, 901 (2014).  Defendants contend that, at least under 

ZoomEssence’s actual and/or apparent application of the claims, the Asserted Claims of the 

Asserted Patents fail to distinctly claim what the inventors regard as their alleged invention. 

Each of the asserted claims is invalid as indefinite under 35 U.S.C. § 112 because they fail 

to particularly point out and distinctly claim the subject matter which the applicant regards as his 

invention.  In particular, the following limitations, read in light of the intrinsic evidence, fail to 

inform those skilled in the art with reasonable certainty about the scope of the claimed inventions: 
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1. ’527 Patent 

• Claim 1: “dried powder” 

• Claim 1: “less than 100° C.” 

• Claims 1, 6-8, 18: “slurry” 

• Claims 2-5: “weight loss of the ingredient in the method does not exceed [5 / 3 / 2 / 1] wt 

%” 

• Claim 9: “the air is not heated in the method” 

• Claim 14: “the air is fed into the drying chamber at an ambient temperature of the drying 

chamber” 

• Claims 29-31: “the method is conducted so that the dried powder when subjected to aging 

at elevated temperature of 95° F. for 1000 hours does not lose more than [5 / 4 / 3]% of the 

weight of the ingredient therein” 

2. ’776 Patent 

• Claims 1, 10: “principle molecular types” 

• Claims 1, 10: “a desirable food, flavor, fragrance, medicament, and pigment” 

• Claim 1: “final active ingredient” / “initial active ingredient” 

• Claims 1, 7-9: “within about [5 / 3 / 2 / 1]% of a weight percentage” 

• Claims 10, 16: “does not vary by more than about [5 / 3]% during aging” 

VI. DOCUMENT PRODUCTION  

Pursuant to Patent Rule 3-4, Defendants are concurrently producing the prior art 

identified in these Invalidity Contentions, but Defendants are not required to produce the prior 

art in the file histories of the Asserted Patents.   




