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1. A fungicidal combination consisting of benzovindiflupyr, mancozeb, and at least another 
fungicide selected from an ergosterol biosynthesis inhibitor fungicide, and a quinone outside 
inhibitor fungicide, 

wherein the ergosterol biosynthesis inhibitor is selected from azaconazole, bitertanol, 
bromuconazole, cyproconazole,  difenoconazole, diniconazole, epoxiconazole, etaconazole, 
fenbuconazole, fluquinconazole, flusilazole, flutriafol, hexaconazole, imibenconazole, ipconazole, 
metconazole, myclobutanil, penconazole, propiconazole, simeconazole, tebuconazole, 
tetraconazole, triadimefon, triadimenol, triticonazole, prothioconazole, imazalil, oxpoconazole, 
pefurazoate, prochloraz, triflumizole, fenarimol, nuarimol, pyrifenox, pyrisoxazole, triforine, and 
mixtures thereof; and

wherein the quinone outside inhibitor fungicide is selected from azoxystrobin, coumoxstrobin, 
enoxastrobin, flufenoxystrobin, picoxystrobin, pyraoxystrobin, triclopyricarb, kresoxim-methyl, 
dimoxystrobin, fenaminostrobin, metominostrobin, trifloxystrobin, famoxadone, fluoxastrobin, 
fenamidone, pyribencarb, and mixtures thereof.

4DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Pet. at 7, 23-24; POR at 3; Ex. 1001, 21:40-62.

Independent Claim 1 
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Petition:
“ordinary and customary meaning” – Claim terms need be construed only to the extent necessary to resolve a 
potential controversy.  Vivid Techs., Inc. v. Am. Sci. & Eng’g., Inc., 200 F.3d 795, 803 (Fed. Cir. 1999).  While Petitioner 
does not anticipate any controversy, it notes that the claims include the term composition or combination which are 
used interchangeably in the specification.”

Pet. at 18.

Patent Owner’s Response:  
“Each claim refers to a “fungicidal combination,” “combination,” or “composition.”  These terms should be construed 
consistent to mean the recited fungicides are together in a single mixture (e.g., as a pre-mix or tank-mix), distinct 
from applying one or more of them sequentially.”

POR at 5.

6DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Claim Construction - "combination" / "composition" 
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Patent Owner’s Construction Is Contrary To The Intrinsic Evidence

Pet. Reply at 3; Ex. 1001, 19:61-67.

The composition of the present invention may be applied 
simultaneously as a tank mix or a formulation or may be 
applied sequentially.  The application may be made to the 
soil before emergence of the plants, either pre-planting or 
post-planting.  The application may be made as a foliar 
spray at different timings during crop development, with 
either one or two applications early or late post-
emergence.

Claim Construction 
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Patent Owner Misrepresents The Extrinsic Evidence

Pet. Reply at 3; Ex. 2021, 183:9-16.

The ’727 Patent further indicates the composition of the Patent may be 
applied simultaneously as a tank mix or a formulation or may be applied 
sequentially.

Q. In your view, would a person of ordinary skill in the art consider the 
claims of the ’727 Patent limited to a tank mix?
A. It would not be limited to a tank mix because it does actually have a 
section within it that has to do with sequential application as well..

Pet. Reply at 3; Ex. 1003, ¶77.

Declaration of Dr. Phillip M. Brannen: 

Testimony of Dr. Phillip M. Brannen: 

Claim Construction - "combination" / "composition" 
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The Parties agree that “consisting of” in the context of the ‘727 claims requires 
that the claimed fungicidal combination is limited to the fungicides as recited in 
the claims.

9DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

POR at 8; Pet. Reply at 3-4.

Claim Construction - "consisting of" 
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“Consisting Of” Does Not Preclude The Use Of Inert Carriers Or Adjuvants

Pet. Reply at 4; Ex. 1001, 16:23-32.

In an embodiment, the compositions of the present invention 
may typically be produce by mixing the actives in the 
composition with an inert carrier, and adding surfactants and 
other adjuvants and carriers as needed and formulated into 
solid, or liquid formulations, including but not limited to 
wettable powders, granules, dusts, Soluble (liquid) 
concentrates, suspension concentrates, oil in water emulsion, 
water in oil emulsion, emulsifiable concentrates, capsule 
suspensions, ZC formulations, oil dispersions or other known 
formulation types.
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Examples … used in formulation include … as a liquid 
carrier … petroleum aliphatic hydrocarbons, esters, 
demethylsulfoxide, acetonitrile and water.
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Phakopsora pachyrhizi, in the 2015/16 
harvest : summarized r esults of 
cooP:erative trials 

The diseases that affect the soybean crop represeB ooe oi' the main 
threats to produ:tivity and national oompetitiveness. Anoual prociJction 
losses due to diseases are estimated at around 15 % to 20 % 
{TECNOLOGIAS, 2013). The use of fungicides to control diseases in the 
crop be9afl with thee~ outbreak a powc1efy mikiew 
(Microsphaera difl'usa ), in the 1996197 harvest SwseQuentty, lhe 
ilcfease in the incidence oi' end-Of-cycle ciseases (Septoria glydnes and 
cercospora l<i/wchi}, mainly due to intensive cultivation and the lack of 
crop ra:ation, also demanded l"E!9islratim cl f\ngicides (TECNOLOGIAS, 
2013). With the erneroeoceof Asian soybean rust (Phako,,sora 
pachyrhin ) in8razil in2001 (YORINORI etal., 2005), new~swere 
registered. Among other diseases also controlled by fUngiddes, we can 
mention lave( spot (Corynespora cas:iiioola), a-ilhracoose 
(COl/etotrichum truncatum), white mold (Sderotinia sclerotiorum) and 
rtizoctoria root rot (Rhizoctonia so/ani AG1). 

Amono the main mocles of action used to control diseases in soybean 
crops, the n-ost COOTl10llonesare lhe site-specific firgicides methyt 
benZirnidaZole cafbamate {MSC), demettt,'1ati0n inhibitors (DMI ), 
(JJinone oxidase inhibitors (Col) and soccinate dehyctogenase intibitors 
(SOHi). Despite the geat oontribution !hat site-specific funlJiddes 
provide in disease control, ttleir intensive use may result in the selection 
of less sensitive or resistart fungal isolates. Popualions of lhe fungus C 
cassiicola resistant to MBC (XAVIER et al., 2013) and P. pachyrflizj less 
sensitive to DMI and Ool have been reported (SCHMITZ et at, 2014; 
KLOSOWSKI et al., 2016). 

The Mmited mmber of different modes of action r:J fi.n}icides available 
lo control diseases in SO','beans crops, associated with less sensitive 
populations of fUnOi already obserVed in the field and the loW effioency 
r:J isola.ed active irqedients, make it <ifficull to use resistance 
manaoement straleQieS such as the rotation of modes of action. 
Evaluating the efficieocy of fungicides with different modes r:J action is 
essential to increase diSease control options in 50','beans crops. The use 
r:J mullisite ft.njcides can be an option for both Asian soybean rust 
control and an arti-fesistanc:e strateq/. 

The objeelive of this 'oVOrk is to present the summariZed results of 
cooperative nats with multisite h.Jngicides, calied out oo 201 5/16 
harvest, to cootrol diseases in soybeans crops. 
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Authon 

Efficiency of multisite fungicides in 
controlling Asian soybean rust, 
Phakopsora pachyrhizi, in the 2015/16 
harvest: summarized results of 
cooP:erative trials 

The diseases that affect the soybean crop represeB ooe oi' the main 
threats to produ:tivity and national oompetitiveness. Anoual prociJction 
losses due to diseases are estimated at around 15 % to 20 % 
{TECNOLOGIAS, 2013). The use of fungicides to control diseases in the 
crop be9afl with thee~ outbreak a powc1efy mikiew 
(Microsphaera difl'usa), in the 1996197 harvest SwseQuentty, lhe 
ilcfease in the incidence oi' end-Of-cycle ciseases (Septoria glydnes and 
cercospora l<i/wchi}, mainly due to intensive cultivation and the lack of 
crop ra:ation, also demanded l"E!9islratim cl f\ngicides (TECNOLOGIAS, 
2013). With the erneroeoceof Asian soybean rust (Phako,,sora 
pachyrhin ) in8razil in2001 (YORINORI et al., 2005), new~swere 
registered. Among other diseases also controlled by fUngiddes, we can 
mention lave( spot (Corynespora cas:iiioola), a-ilhracoose 
(COl/etotrichum truncatum), white mold (Sderotinia sclerotiorum) and 
rtizoctoria root rot (Rhizoctonia so/ani AG1). 

Amono the main mocles of action used to control diseases in soybean 
crops, the n-ost COOTl10llones are lhe site-specific firgicides methyt 
benZirnidaZole cafbamate {MSC), demettt,'1ati0n inhibitors (DMI), 
(JJinone oxidase inhibitors (Col) and soccinate dehyctogenase intibitors 
(SOHi). Despite the geat oontribution !hat site-specific funlJiddes 
provide in disease control, ttleir intensive use may result in the selection 
of less sensitive or resistart fungal isolates. Popualions of lhe fungus C 
cassiicola resistant to MBC (XAVIER et al., 2013) and P. pachyrflizj less 
sensitive to DMI and Ool have been reported (SCHMITZ et at, 2014; 
KLOSOWSKI et al., 2016). 

The Mmited mm ber of different modes of action r:J fi.n}icides available 
lo control diseases in SO','beans crops, associated with less sensitive 
populations of fUnOi already obserVed in the field and the loW effioency 
r:J isola.ed active irqedients, make it <ifficull to use resistance 
manaoement straleQieS such as the rotation of modes of action. 
Evaluating the efficieocy of fungicides with different modes r:J action is 
essential to increase diSease control options in 50','beans crops. The use 
r:J mullisite ft.njcides can be an option for both Asian soybean rust 
control and an arti-fesistanc:e strateq/. 

The objeelive of this 'oVOrk is to present the summariZed results of 
cooperative nats with multisite h.Jngicides, calied out oo 201 5/16 
harvest, to cootrol diseases in soybeans crops. 

Godoy 

Table 3. Active ingredients (a.i. ), commercial product (C.P. ) and dose of fungicides evaluated in associated treatments to 

control diseases in soybean crops, 20 15/16 harvest. 

. . . . Dose . Dose 
Active ingredient (a.1.) . h .1 Commercial product (C.P.) l-k C p h .1 g a.1. a g .. a 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

control Control 

picoxystrobin + cyproconazole' 60+24 Aproach'Prima 0.3 

picoxystrobin + cyproconazole ' and copper oxychloride 60+24 and 294 Aproach'Prima and Difere' 0.3 and 0.5 

picoxystrobin + cyproconazole ' and chlorothalonil 60+ 24 and 1080 Aproach'Prima and Previni l' 0.3 and 1.5 

picoxystrobin + cyproconazole ' and copper oxychloride 60+24 and 280 Aproach'Prima and PNR2 0.3 and 0.4 

picoxystrobin + cyproconazole 1 and mancozeb 60+24 and 1500 Aproach'Prima and Unizeb Gold' 0.3 and 2.0 

picoxystrobin + cyproconazole ' and copper sulfate 60+24 and 113,85 Aproach'Prima and PNR2 0.3 and 0.75 

picoxystrobin + cyproconazole ' and propineb 60+24 and 1400 Aproach'Prima and PNR2 0.3 and 2.0 

picoxystrobin + cyproconazole ' and fluazinam 60+24 and 500 Aproach'Prima and Frowncide'/Zignal' 0.3 and 1.0 

picoxystrobi n + cyproconazole ' and chlorothalonil 60+24 and 1000 Aproach'Prima and Bravonil 500" 0.3 and 2.0 

picoxystrobin + cyproconazole ' and chlorothalonil 60+24 and 1000 Aproach'Prima and PNR2 0.3 and 2.0 

picoxystrobin + cyproconazole ' and mancozeb 60+24 and 2000 Aproach'Prima and PNR2 0.3 and 2.5 

azoxystrobin + benzovindiflupyr' 60+30 Elatus' 02 

azoxystrobin + benzovindifl upyr1 and copper oxychloride 60+30 and 294 Elatus• and Difere' 0.2 and 0.5 

azoxystrobin + benzovindiflupyr ' and chlorothalonil 60+30 and 1080 Elatus' and Previnil' 0.2 and 1.5 

azoxystrobin + benzovindifl upyr1 a 17 azoxystrobin + benzovindiflupyr ' a azoxystrobin + benzovindiflupyr1 and mancozeb 
azoxystrobin + benzovindiflupyr1 a 

azoxystrobin + benzovindiflupir ' and propineb 

azoxystrobin + benzovindiflupyr ' and fiuazinam 

azoxystrobin + benzovindiflupyr ' a 

azoxystrobin + benzovindiflupyr ' a 23 
azoxystrobin + benzovindiflupyr1 a 

60+30 and 1400 

60+30 and 500 

Elatus• and PNR2 

Elatus• and Frowncide'/Zignal' 

0.2 and 2.0 

0.2 and 1.0 

azoxystrobin + benzovindiflupyr1 and mancozeb 
1 Added Nimbus 0,6 L ha-1 ; 2 PNR - Product not registered for the soybean crop, RET Ill. 
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1. A fungicidal combination consisting of benzovindiflupyr,
mancozeb, and at least another fungicide selected from an 
ergosterol biosynthesis inhibitor fungicide, and a quinone 
outside inhibitor fungicide, 

wherein the ergosterol biosynthesis inhibitor is selected from 
azaconazole, bitertanol, bromuconazole, cyproconazole,  
difenoconazole, diniconazole, epoxiconazole, etaconazole, 
fenbuconazole, fluquinconazole, flusilazole, flutriafol, 
hexaconazole, imibenconazole, ipconazole, metconazole, 
myclobutanil, penconazole, propiconazole, simeconazole, 
tebuconazole, tetraconazole, triadimefon, triadimenol, 
triticonazole, prothioconazole, imazalil, oxpoconazole, 
pefurazoate, prochloraz, triflumizole, fenarimol, nuarimol, 
pyrifenox, pyrisoxazole, triforine, and mixtures thereof; and

wherein the quinone outside inhibitor fungicide is selected 
from azoxystrobin, coumoxstrobin, enoxastrobin, 
flufenoxystrobin, picoxystrobin, pyraoxystrobin, 
triclopyricarb, kresoxim-methyl, dimoxystrobin, 
fenaminostrobin, metominostrobin, trifloxystrobin, 
famoxadone, fluoxastrobin, fenamidone, pyribencarb, and 
mixtures thereof.

15DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Pet. at 20; Ex. 1001, 21:40-62 ; Ex. 1005, Table 3.

’727 Independent Claim 1Godoy Disclosure

Ex. 1005, Table 3

Godoy 

Table 3. Active ingredients (a.i.), commercial product (C.P.) and dose of fungicides evaluated in associated treatments to 

control diseases in soybean crops, 2015/16 harvest. 

. . . . Dose . Dose 
Active mgred1ent (a 1 ) g a i ha 1 Commerc1al product (C P ) I-kg C P ha 1 

control 

2 picoxystrobin + cyproconazole1 

3 picoxystrobin + cyproconazole1 and copper oxychloride 

picoxystrobin + cyproconazole1 and chlorothalonil 

5 picoxystrobin + cyproconazole1 and copper oxychloride 

6 picoxystrobin + cyproconazole1 and mancozeb 

7 picoxystrobin + cyproconazole1 and copper sulfate 

8 picoxystrobin + cyproconazole1 and propineb 

9 picoxystrobin + cyproconazole1 and fluazinam 

10 picoxystrobin + cyproconazole 1 and chlorothalonil 

11 

60+24 

60+ 24 and 294 

60+24 and 1080 

60+24 and 280 

60+ 24 and 1500 

60+24 and 113,85 

60+24 and 1400 

60+ 24 and 500 

60+24 and 1000 

Control 

Aproach'Prima 

Aproach'Prtma and Difere• 

Aproach'Prima and Previnil' 

Aproach'Prima and PNR2 

Aproach'Prima and Unizeb Gold1 

Aproach'Prima and PNR2 

Aproach'Prima and PNR2 

Aproachtprima and Frowncide'/Zignal' 

Aproach1Prima and Bravonil 500® 

0.3 

0.3 and 0.5 

0.3 and 1.5 

0.3 and 0.4 

0.3 and 2.0 

0.3 and 0.75 

0.3 and 2.0 

0.3 and 1.0 

0.3 and 2.0 

12 

13 azo 
azoxystrobin + benzovindiflupyr1 and mancozeb 

14 azoxystrobin + benzovindiflupyr1 and copper oxychloride 

15 azoxystrobin + benzovindiflupyr 1 and chlorothalonil 

16 azoxystrobin + benzovindiflupyr1 and copper oxychloride 

17 azoxystrobin + benzovindiflupyr1 and mancozeb 

18 azoxystrobin + benzovindiflupyr1 and copper sulfate 

19 azoxystrobin + benzovindiflupir1 and propineb 

20 azoxystrobin + benzovindiflupyr 1 and fluazinam 

21 azoxystrobin + benzovindiflupyr 1 and chlorothalonil 

22 azoxvstrobin + benzovindifluovr 1 and chlorothalonil 

23 azoxystrobin + benzovindiflupyr1 and mancozeb 

60+ 30 and 294 

60+30 and 1080 

60+ 30 and 280 

60+30 and 1500 

60+30 and 113,85 

60+30 and 1400 

60+ 30 and 500 

60+30 and 1000 

60+30 and 1000 

60+30 and 2000 

1 Added Nimbus0,6 L ha-1; 2 PNR- Product not registered for the soybean crop, RET 111 . 

Elatus' and Difere' 0.2 and 0.5 

Elatus• and Previnil' 0.2 and 1.5 

Elatus' and PNR2 0.2 and 04 

Elatus• and Unizeb Gold' 02 and 20 

Elatus• and PNR2 0.2 and 0.75 

Elatus• and PNR2 0.2 and 2.0 

Elatus' and Frowncide1/Zignal1 0.2 and 1.0 

Elatus• and Bravonil 500® 0.2 and 2.0 

Elatus• and PNR2 02 and 20 

Elatus' and PNR2 0.2 and 2.5 

-
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Pet. Reply at 14-15; Ex. 1022, ¶¶ 35-38, Att. 6 at 2; Paper 14 at 4.

Supplemental Declaration of Sylvia Hall-Ellis, PhD

Wl/23,1:lllPM '"""'""-: Eficoinciadefl.ngicodam.bs .... ..,COl'IIRllecll~licacllloOP, P'Nik_.p.xt,wrt,izi , ,..ub201 

'""­
(HTTP§<l/60ll'.BI) 

~ 

ffl_ 

Godoy - public availability 

de .. date.accessioned 2016,-0'9-22T.22::37:47Z. 

:: dc .. date.created 201 6,-019-01 

<le..-.-- ARAUJO JUNIOR. IP 

ffl_ 

ffl_ 

ffl_ 

ffl_ 

ffl_ 

ffl_ 

ffl_ 

ffl_ 

ffl_ 

ffl_ 

ffl_ 

ffl_ 

ffl_ 

ffl_ 

ffl_ 

dc .. date.issued 

de .. identifier. ciitaUon 

2016, 

Londrina: Embrapa Soja, 2016, _ 



4/15/2024 19DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Pet. Reply at 13-15; Ex. 1022, ¶¶ 5-7, Att. 1; Paper 14 at 4.

Supplemental Declaration of Sylvia Hall-Ellis, PhD

Godoy - public availability 
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Pet. Reply at 14-15; Ex. 1022, ¶¶ 42-48, Att. 8 at 1; Paper 14 at 4.

Supplemental Declaration of Sylvia Hall-Ellis, PhD

Godoy - public availability 

Rt'S!"il.rchGatt' ,.............. ________ ~ 

Eficiencia de fu ngicidas multissftios no controle da ferrugem-asi.itica da soja, 
Phakopsora pachyrhlzi, na safra 2015/16: resultados sumarizados dos ensatos 
cooperatives 

---_.., .. ______ _ 

Research Gate 

as ploaded by Cl.a ud ia I El RA o o o Seplte er 2 6., 
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Paper 53 at 2.

Patent Owner’s Expert Admits ResearchGate Is 
Publicly Searchable Using Keywords

Q. Are you familiar with ResearchGate?

A. Yes.

Q. What is it?

A. It’s basically a service where you can start to search for publications using 
keywords and things like that, authors.

***
Q. Did you ever use ResearchGate to review literature as a part of your – as a Professor?

A. Yes, I’ve so testified.

Q. Okay. That’s the circumstance you’ve just been describing?

A. Through my entire professional career I used search engines as soon as they 
became available, ResearchGate being one of them.

Ex. 1043, 66:1-67:3-10

Godoy - public availability 

-
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Pet. Reply at 14; Paper 48 at 4.

Q. Have you ever indexed or catalogued a publication for a library?

A. No.

Q. Do you have any experience utilizing MARC standards?

A. No.

Q. Do you know what MARC stands for?

A. No.

Patent Owner’s Expert Admits No Expertise

Q. And you don’t consider yourself an expert in indexing or cataloging references for 
publication, correct?

A. No, I do not.
***

Q. Would you consider yourself competent to render opinions in that area?

A. No.

Ex. 1043, 50:16-22

Ex. 1043, 51:9-17

■ 

■ 

■ 

■ 

■ 

Godoy - public availability 
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Paper 53 at 2.

Q. Okay. Do you know what attachment 3 is?

A. No, not specifically.

Q. So you don’t know if there’s a sort of technical name for this particular attachment?

A. No, I do not.
***

Q. And the numerical fields that see on the left, the 001, 005, for example, do you see those?

A. Yes.

Q. Do you know what those numerical fields refer to?

A. No.

Q. Are you familiar with Dublin Core indexing?

A. No.

Q. So you don’t know what it’s used for, fair?

A. No.

Patent Owner’s Expert Admits No Expertise

Ex. 1043, 61:15-63:20

■ 

■ 

Godoy - public availability 
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Pet. Reply at 13.

Patent Owner Previously Admitted Godoy Was Published Before Priority Date

Ex. 1038 at 151

Godoy - public availability 

166. Paper 16 was pub!ished August 2016. It discusses resu ts from trials 

done in 2015/16 crop i.e. the first trial which could be conducted full scale 

after the publication of the present application in India and in the PCT 

procedure. This paper discusses the role of a muls1tite fungicide in the 

soybean control program for the first time. Table 3 of this paper discloses 

for the first time, after the publicdtion of the presenl arplication, regarding 

the role of copper oxychloride, chlorothalonil, manc.o7eb, copper sulfate, 

propineb, and fluazinam in addition to the long known mixture of triazoles 

and/or strobilurins and/or SDHls for achieving a superior control of Asian 

soybean rust. ,., 
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Pet. at 21; Pet. Reply at 15-16; PO Sur-reply at 6; Ex. 1003, ¶¶ 117-118.

Ex. 1005 at 2.

Ex. 1005 at 4.
l 

Godoy- disclosure of tank-mix application 

The first protocol was carried out with the isolated multisite fungiciides 
,SSN,,,. (Table 2) and the second one with the products used in associiation with 

~:~~~~11f~g°!.Ta~1~~~b:~;~~c;~esin the fung icides picoxystrobin + cyproconazole 60 + 24 g a.ii. ha-1 

Phakopsora pachyrhizi, in the 2015/ 16 

~~~~~~~tf~;'t~:r!zedresultsof (Aproach®Priima, DuPont) and azoxystrobin + benzoviindiflupyr 60 + 30 g 
The diseases that affect the soybean crop represeB ooe oi' the main 

fi~a~~~ a.i .. ha-1 (Elatus®,. Syngenta) (Tabl,e 3). The associated products protocol 
ilcfease in the incidence oi' end-Of-cycle ciseases (Septoria glydnes a 

[i~$r,~:g'§£:@,: was not carried out at locatiion 10 (Decioland iia, MT). 
registered. Among other diseases also controlled by fUngiddes, we c. 
menliontave(spot(Corynesporacas:iiioola),a-ilhracoose ~~-----------------;=-------------========-----" 
(COl/etotrichum truncatum), white mold (Sderotinia sclerotiorum) and 
rtizoctoria root rot (Rhizoctonia so/aniAG1). 

tondrina, PR 
AuJust 2016 Amono the main moc1es of action used to control diseases in soybean 

crops, the n-ost COOTl10llonesare lhe site-specific firgicides methyt 
benZirnidaZole cafbamate {MSC), demettt,'1ati0n inhibitors (DMI), 

Authors (JJinone oxidase inhibitors (Ool) and soccinate dehyctogenase intibitors 
(SOHi). Despite the geat oontribution !hat site-specific funlJiddes 
provide in disease control, ttleir intensive use may result in the selection 
of less sensitive or resistart fungal isolates_ Popualions of lhe fungus C 
cassiicola resistant to MBC (XAVIER et al., 2013) and P. pachyrflizj less 

,_..,. sensitive to DMI and Ool have been reported (SCHMITZ et at, 2014; 
_ ,. ._ _ ...... KLOSOWSKI et al., 2016). 

-- The Mmited mmber of different modes of action r:J fiJn(Jicides available 
lo control diseases in soybeans crops, associated with less sensitive 
populations of fUnOi already obserVed in the field and the loW effioency 
of isolaed active irqedients, make it <ifficull to use resistance 
manaoement straleQieS such as the rotation of modes of action. 
Evaluating the efficieocy of fungicides with different modes c:I action is 
essential to increase disease control options in SO','beanscrops. lhe use 
of mullisite ft.njcides can be an option for both Asian soybean rust 

_ oo. controlandanarti-fesistanc:estrate(l'f. 

The objeelive of this 'oVOrk is to present the summariZed results of 
cooperative nats with multisite h.Jngicides, calied out oo 2015/16 
harvest, to cootrol diseases in soybeans crops. 

To .apply th,e products , .a knapsack spr.ay,er 
pressu rized w ith CO2 and a minimum 
application volum,e of 120 L h.a-1 was used. 

-J 
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Pet. at 21; Ex. 1003, ¶¶ 117-118.

117.    For example, Godoy disclosed that the products (e.g., the 
fungicidal combinations in Table 3, including azoxystrobin, 
benzovindiflupyr and mancozeb, Treatments 17 and 23) were applied by 
“a knapsack sprayer pressurized with CO2 and a minimum application 
volume of 120 L ha-1”. Godoy (Ex. 1005) at p.4, left column.

118.    A person of skill in the art would have understood the description 
by Godoy (Ex. 1005) to mean that the fungicidal combinations were mixed 
with water, or another agrochemically acceptable carrier, and applied by a 
knapsack sprayer to the soybean crops.

POSA Would Understand Godoy To Disclose A Tank Mix

Declaration of Dr. Phillip M. Brannen:

Godoy- disclosure of tank-mix application 
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Pet. Reply at 16; Ex. 2021, 186:2-187:4.

Q. Let’s assume Claim 1 is limited to a tank mix.

A. Mm-hmm.

Q. Would that affect your opinion – opinions in this case with respect to anticipation?

A. No, it would not, if it’s limited to a tank mix, and I think the vast majority of what 
we’re dealing here within this patent and also in Godoy, as an example, which we 
reference, is a tank mix, and the work is done with a tank mixes.  And so that is the 
predominate thing, so it would not affect my opinion of this.
Q. Okay. You said Godoy is a tank mix?

A. Godoy does utilize tank mixes, yes.

POSA Would Understand Godoy To Disclose A Tank Mix

Testimony of Dr. Phillip M. Brannen:

Godoy- disclosure of tank-mix application 
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Pet. Reply at 16; Ex. 2021, 191:4-192:1.

Q. So if Godoy, in fact, was disclosing sequential application, is there anything you would 
expect to see that’s not in here?

A. If Godoy were to be saying that there’s some kind of a sequential application of 
those products.

Q. Mm-hmm.

A. – then it would be within the materials and methods you would actually be able to 
read the document and derive that from the materials and methods.  There would be 
somewhere within here it would be stated as to how that is done. 

Q. That’s not found in Godoy?

A. That is not found within Godoy, and – I’m sorry. Go ahead.

POSA Would Understand Godoy To Disclose A Tank Mix

Testimony of Dr. Phillip M. Brannen:

Godoy- disclosure of tank-mix application 
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Pet. Reply at 17; Ex. 1030 at 2, 8.

POSA Would Understand Godoy To Disclose A Tank Mix

Machado Reference (Ex. 1030):

Godoy- disclosure of tank-mix application 

Crop Protection 

111) 
Is tank mixing site-specific premixes and multi-sire fungicides effective and =:­
economic for managing soybeim rust? a meta-analysis 

Frankl in J. Machado "- 1, Jhonat:m P. Ik1no .,I, Clftudia V. Godoy \ Alfredo R. Dias 0 , 

Carlos A. Force lini d. C1rlo:s M. Utiamada ~. Edson R. Anclrnde Jr. r. FemandoC. Juli:m i 4. 
Jos~ Femando J . Gligolli h, Hercules D. Campos '. Ivan Pedro A.rnujo Jr.i. 
Joiio M:ml'idoTrl'ntini Roy k, J~ Nunes Jr. 1. Luis Henrique C.P. da Silva m, 
M:trcol',lo G. Canted R ' Mmina &nger 0 , MOnica A. Miiller1. M6nica C. M:1rtins P, 
MOnica Pauln Dcbon oli q, Silvfuiia H. Furlnn ' , Tingo Madnlosso k. ValtemirJ. Carl in ' . 
Wilson S. Ve:nimcio ' . Emerson Del Ponte .,· 

·-•-.---•--- -----. ___ ,.__, __ _ 
---~~-,.,_ .. , __ _ 
:==.:,~:::::.:::-=-..,_,_,,_,... __ 
:=....-:::::=-=::.:::.:;:,--_ 
·--·----•.,-, ......... ,.,__._.. ................... GO;,.,..,, __ , ____ .,,._,..,,,,_ __ 
•c-.•---c.......,_,,..,..,,,_,_, 

~~~~;~~,- -

• Can«poo<tingoud...-. 
--~-b<(E. DoC"-i 

• -n- -.«-tribllotd_.u,-. 

SuJ!-""' (SBll.~ a u..d by ~ ~;........a.....:d..,.uon<bl ~ ol............,.i 
l""""-""-~-...:1. -........i,-, - a ..._;i;. ~ - ... -,!lieaq i... ....., 
-du.rod..drv,,1.,-ol~-i.od.. fuog.J. ..,,...i..;...i..o...d...,. o/ muhi-.itt 
~ ;.,.- ...w..gi... i...o..........,,. .. tbio....t.-uoodcbt>lr-45...a.a..fuDgldd,m.i. 
-..,i...,..<ip llr.ozillan " _ duriog _<rnp _(~l4/1$,l0l l :Vl6,andl0)1?/1$) "'idooofy 
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WK< tri ,..i,.d wllh - ol - mukl-<lt. lungidd« CHI,.-. +wf'po!t o,yd,lo,l(lt, and 
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02l'il •219'4/C20:2 i Put.lid,,o by El>.,ini.d. 

SYNGENTA EXHIBIT 1030 
Syngenta V. UPL, PGR2023-00017 

fungicide resistance, including soybean rust (FRAC 2018). Since 2015, 
multi-site fun icides, e. . chlorothalonil, co er oxychloride, and 
mancozeb, have been recently evaluated in tank mix with commercial 
premixes to improve SBR control efficacy and reduce the risk of resis­
tance (Godoy et al. 2015, 2016b, 2017, 2018). Chlorothalonil, a 

Godoy, C.V., Utiamada, C.M., Meyer, M.C., Campos, H.D., Forcelini, C.A., Pimenta, C.B., 
Jaccoud Filho, D., Andrade Junior, E.R., Borges, E.P., Siqueri, F.V., Juliatti, F.C., 
Favero, F., Ara(tjo J(mior, LP., Nunes Junior, J., Silva, L.H.C.P., Sato, L.N., Volf, M. 
R., Debortoli, M.P., Martins, M.C., Balardin, R.S., Furlan, S.H., Madalosso, T., 
Carlin, V.J., Venancio, W.S., 2016b. Eficiencia de fungicidas multissitios no controle 
da ferrugem-asiatica da soja, Phakopsora pachyrhizi, na safra 2015/16: resultados 
sumarizados dos ensaios cooperativos. Circular tecnica 121. Embrapa Soja, 
Londrina, Brazil. 
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Pet. Reply at 16; Ex. 2021, 186:2-187:4.

“Association” and “Combination” Are Used Interchangeably

Ex. 1047 (Merriam-Webster’s Collegiate Dictionary, 10th Edition (1998))

Ex. 2028 (Collins Dictionary, 11th Edition (2011))

Ex. 1046 (Webster’s New Twentieth Century Dictionary, 2nd Edition (1975))

Godoy- disclosure of tank-mix application 

comb b1 nerf a e act of 
co ining o s ate of eing comb· ned 2 ~--io_n_l 
of se ara parts qu it1es, etc 3 an allianc f 
people or par • es; group having a common p rpose 
4 a t e set of numbers th • • . 

II 
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Pet. at 19-20; Pet. Reply at 17; Ex. 1003, ¶110, n.3; Ex. 1005, Table 3.

Godoy Discloses Nimbus As Inert Carrier

Godoy - Nimbus 

Table 3. Act ive ingredients (a.i.), commercial product (C.P.) and dose of fungicides evaluated in associated treatments to 

control diseases in soybean crops, 2015/16 harvest. 

control 

2 picoxystrobin + cyproconazole' 

3 picoxystrobin + cyproconazole ' and copper oxychloride 

4 picoxystrobin + cyproconazole ' and chlorothalonil 

5 picoxystrobin + cyproconazole ' and copper oxychloride 

6 picoxystrobin + cyproconazole ' and mancozeb 

7 picoxystrobin + cyproconazole ' and copper sulfate 

8 picoxystrobin + cyproconazole ' and propineb 

9 picoxystrobin + cyproconazole ' and fi uazinam 

10 picoxystrobin + cyproconazole' and chlorothalonil 

11 picoxystrobin + cyproconazole' and chlorothalonil 

12 picoxystrobin + cyproconazole' and mancozeb 

13 azoxystrobin + benzovindifiupyr' 

14 azoxystrobin + benzovindifiupyr' and copper oxychloride 

15 azoxystrobin + benzovindiflupyr ' and chlorothalon il 

16 azoxystrobin + benzovindifiupyr' and copper oxychloride 

17 azoxystrobin + benzovindifiupyr' and mancozeb 

18 azoxystrobin + benzovindiflupyr' and copper su lfate 

19 azoxystrobin + benzovindiflupir ' and propineb 

20 azoxystrobin + benzovindif lupyr ' and fiuazinam 

21 azoxystrobin + benzovindiflupyr ' and chlorothalon il 

22 azoxystrobin + benzovindiflupyr ' and chlorothalon il 

23 azoxystrobin + benzovindiftupyr' and mancozeb 

60+24 

60+ 24 and 294 

60+ 24 and 1080 

60+ 24 and 280 

60+ 24 and 1500 

60+24 and 113,85 

60+ 24 and 1400 

60+ 24 and 500 

60+ 24 and 1000 

60+24 and 1000 

60+ 24 and 2000 

60+30 

60+ 30 and 294 

60+ 30 and 1080 

60+ 30 and 280 

60+ 30 and 1500 

60+30 and 113,85 

60+30 and 1400 

60+ 30 and 500 

60+ 30 and 1000 

60+ 30 and 1000 

60+ 30 and 2000 

1 Added Nimbus 0,6 L ha-1; 2 PNR- Product not registered for the soybean crop, RET Ill . 

Control 

Aproach'Prima 

Aproach'Prima and Difere• 

Aproach'Prima and Previnil' 

Aproach'Prima and PNR2 

Aproach' Prima and Unizeb 

Aproach'Prima and PNR2 

Aproach'Prima and PNR2 

Aproach'Prima and Frownc1 

Aproach'Prima and Bravonil 500" 

Aproach'Prima and PNR2 

Aproach'Prima and PNR2 

Elatus' 

Elatus' and Difere' 

Elatus' and Previnil' 

Elatus' and PNR2 

Elatus' and Unizeb Gold' 

Elatus• and PNR' 

Elatus• and PNR2 

Elatus' and Frowncide1/Zignal' 

Elatus• and Bravonil 500" 

1 

17 

control 

0.3 and 2.0 

0.3 and 2.0 

0.3 and 2.5 

02 

0.2 and 0.5 

azoxystrobin + benzovindiflupyr1 and mancozeb 
0.2 and 0.75 

0.2 and 2.0 

0.2 and 1.0 

Elatus' and PNR2 

Elatus' and PNR2 
1 Added Nimbus 0,6 L ha-1; 
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Pet. at 19-20; Pet. Reply at 17; Ex. 1003, ¶110, n.3; Ex. 1005, Table 3.

Godoy Discloses Nimbus As Inert Carrier

Declaration of Dr. Phillip M. Brannen:

3 Nimbus is a mineral oil used to 
improve spreadability of sprayed 
droplets applied to leaves of plants 
in the treatment of soybean rust.  
See Moura (Ex. 2017, sic); see also 
Della Vechia (Ex. 1018, sic).

Godoy - Nimbus 

Table 3. Act ive ingredients (a.i.), commercial product (C.P.) and dose of fungicides evaluated in associated treatments to 

control diseases in soybean crops, 2015/16 harvest. 

. . . . Dose . Dose 
Active mgred1ent (a.1.) g a.i. ha 1 Commercial product (C.P.) I-kg C.P. ha·l 

control Control 

2 picoxystrobin + cyproconazole' 60+24 Aproach'Prima 0.3 

3 picoxystrobin + cyproconazole ' and copper oxychloride 60+ 24 and 294 Aproach'Prima and Difere• 0.3 and 0.5 

4 picoxystrobin + cyproconazole ' and chlorothalonil 60+ 24 and 1080 Aproach'Prima and Previnil' 0.3 and 1.5 

5 picoxystrobin + cyproconazole ' and copper oxychloride 60+ 24 and 280 Aproach'Prima and PNR2 0.3 and 0.4 

6 picoxystrobin + cyproconazole ' and mancozeb 60+ 24 and 1500 Aproach' Prima and Unizeb Gold' 0.3 and 2.0 

7 picoxystrobin + cyproconazole ' and copper sulfate 60+24 and 113,85 Aproach'Prima and PNR2 0.3 and 0.75 

8 picoxystrobin + cyproconazole ' and propineb 60+ 24 and 1400 Aproach'Prima and PNR2 0.3 and 2.0 

9 picoxystrobin + cyproconazole ' and fi uazinam 60+ 24 and 500 Aproach'Prima and Frowncide'/Zignal' 0.3 and 1.0 

10 picoxystrobin + cyproconazole' and chlorothalonil 60+ 24 and 1000 Aproach'Prima and Bravonil 500" 0.3 and 2.0 

11 picoxystrobin + cyproconazole' and chlorothalonil 60+24 and 1000 Aproach'Prima and PNR2 0.3 and 2.0 

12 picoxystrobin + cyproconazole' and mancozeb 60+ 24 and 2000 Aproach'Prima and PNR2 0.3 and 2.5 

13 azoxystrobin + benzovindifiupyr' 60+30 Elatus' 02 

14 azoxystrobin + benzovindifiupyr' and copper oxychloride 60+ 30 and 294 Elatus' and Difere' 0.2 and 0.5 

15 azoxystrobin + benzovindiflupyr ' and chlorothalonil 60+ 30 and 1080 Elatus' and Previnil' 0.2 and 1.5 

16 azoxystrobin + benzovindifiupyr' and copper oxychloride 60+ 30 and 280 Elatus' and PNR2 0.2 and 0.4 

17 azoxystrobin + benzovindifiupyr' and mancozeb 60+ 30 and 1500 Elatus' and Unizeb Gold' 0.2 and 2.0 

18 azoxystrobin + benzovindiflupyr' and copper su lfate 60+30 and 113,85 Elatus• and PNR' 0.2 and 0.75 

19 azoxystrobin + benzovindiflupir ' and propineb 60+30 and 1400 Elatus• and PNR2 0.2 and 2.0 

20 azoxystrobin + benzovindif lupyr ' and fiuazinam 60+ 30 and 500 Elatus' and Frowncide1/Zignal' 0.2 and 1.0 

21 azoxystrobin + benzovindiflupyr ' and chlorothalonil 60+ 30 and 1000 Elatus• and Bravonil 500" 0.2 and 2.0 

22 azoxystrobin + benzovindiflupyr ' and chlorothalonil 60+ 30 and 1000 Elatus' and PNR2 0.2 and 2.0 

23 azoxystrobin + benzovindiftupyr' and mancozeb 60+ 30 and 2000 Elatus' and PNR2 0.2 and 2.5 

1 Added Nimbus 0,6 L ha-1; 2 PNR- Product not registered for the soybean crop, RET Ill . 
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Pet. Reply at 4, 18; Ex. 1001, 16:23-50.

The ’727 Patent Describes Use Of Mineral Oil As An Inert Carrier

In an embodiment, the compositions of the present invention 
may typically be produce by mixing the actives in the 
composition with an inert carrier, and adding surfactants and 
other adjuvants and carriers as needed and formulated into 
solid, or liquid formulations, including but not limited to 
wettable powders, granules, dusts, Soluble (liquid) 
concentrates, suspension concentrates, oil in water emulsion, 
water in oil emulsion, emulsifiable concentrates, capsule 
suspensions, ZC formulations, oil dispersions or other known 
formulation types.

Examples … used in formulation include … as a liquid 
carrier … petroleum aliphatic hydrocarbons, esters, 
demethylsulfoxide, acetonitrile and water.
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Pet. Reply at 4, 18; Ex. 1043, 171:11-172:9; Ex. 1001, 16:35-50.

The ’727 Patent Describes Use Of Mineral Oil As An Inert Carrier

Testimony of Patent Owner’s Expert:

Examples … used in formulation include … as a liquid 
carrier … petroleum aliphatic hydrocarbons, esters, 
demethylsulfoxide, acetonitrile and water.

Q. Okay. So I think – so a mineral oil is a type of petroleum oil?

A. Yes. 
***

Q. So is mineral oil a petroleum aliphatic hydrocarbon?

A. Is mineral oil an aliphatic hydrocarbon? That’s what this sentence 
says.

Q. Do you have any reason to dispute that?

A. No.
Ex. 1043, 171:11-172:9.
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Pet. Reply at 18; Ex. 1023, ¶¶ 9-10.

Nimbus Is Registered In Brazil As Mineral Oil Adjuvant

1 

UNITED STATES PATENT AND TRADEMARK OFFICE 

DEFORE TILE PATENT TRlAL ANO APPEAL BOARD 

SYNGENTA CROP PROTEC l'ION AG, 
Petitioner, 

UPLLTD., 
Putent Owner. 

Case PGR2023-00017 
Palent 11.445,727 82 

DECLARATION Of RYAN KODY JONES 

SYNGENTA EXHIBIT 1023 
Syngenta v. UPL, PGR2023~0017 

Godoy - Nimbus 

9. The product NIMBUS® distributed in Brazil by Syngenta or an 

affiliated company is composed of mineral oil as indicated by Ex. 1028. Exhibit 1028 

is a record that is kept in the ordinary and regular course of business at a Syngenta 

affiliated company and I obtained a copy from such affiliate. 

I 
10. NIIVIBUS® is an adjuvant that can be added to a formulation to improve 

the spraying characteristics of the formulation. The product NIMBUS® distributed in 

Brazil by Syngenta does not contain a fungicide. 
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Pet. Reply at 18; Ex. 1043, 160:15-165:18.

Nimbus Has No Fungicidal Effect

Ex. 1041 , ¶¶ 66-67.

Ex. 1041, ¶ 8.

1 

r Ilg 1111111 1111111111111■1111 
US201 7001164~Al 

{l!iJ United States 
(12l Patent Application Publication (1oi Pub. No.: US 2017/0086454 Al 

NETJ'LETON-HA1'1.MOND et 111. {CJ Pub. l>■ l e: Mar. 30, 2017 

{~) AliMOCUl.'oll(.",U, tOkMUL,UIOI" (}(,I) ·•-la• Appl6<dloa Prlot1ty U.l o 

(11) ApplO<-. SYNGDITAP.utllClPATIO!<S AG. AJ,<.ll,2Ql' (G9) . - - - . J-4(,17~.5 _,.,. 

SYNGENTA EXHIBIT 1041 
Sy ngenta v. UPL, PGR2023-00017 

Godoy - Nimbus 

thereof and also plasticiser adjuvants. Such a composition 
may then be added to a conventional spray tank, to be diluted 
in water along with a separate formulation containing an 
agrochemical ( of course, that formulation could also be a 
formulation according to the present invention, as described 
above) prior to spraying. Examples of commercially avail­
able tank mix adjuvants include the mineral oil based 

EXAMPLE 4 

[0066] This example demonstrates the lack of impact on 
uptake of cyproconazole by the styrene maleimide copoly­
mer. 
[0067] 4" pots of soya, Williams's variety, were grown in 
the glasshouse for four weeks until the plants reached the 3-4 
trifoliate stage. These plants were tracksprayed with the 
treatment list below at a rate of 24 g a.i./ha in a water volume 
of 80 I/ha. All treatments included Nimbus™ at a rate of 600 
ml/ha. 
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Pet. Reply at 18; Ex. 1043, 160:15-165:18.

Nimbus Has No Fungicidal Effect

Ex. 1042 , ¶ 41, Table 1.
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SYNGENTA EXHIBIT 1042 
Syngenta v. UPL, PGR2023-00017 

Godoy - Nimbus 

n incuba- Azoxystro bin 

lated test [0041] Results for Puccinia preventative test (pr-column) 
% rh in a and Puccinia curative test ( cu-column) on wheat. Visual 
iisease is assessments of control; average of three replicates per treat-
,pears 011 ment. Nimbus commercial adjuvant and methyl oleate are 
n). standard adjuvants for comparison. 

TABLE 1 

Cone. in Cone. in Adjuv. Cone. PUCCTRZ/ PUCCTRZ/ 
Substance ppmai g ai/ha ln¾ ff-pr ff-cu 

(1) Control 

Water+ Isopropanol 0 13 
Nopol-5PO-9EO 0.20 0 0 
(Rhodoclean MSC) 
Nopol-5PO-25EO 0.20 0 0 
(Rhodoclean 525) 
Nopol-5PO-7EO 0.20 0 0 
(Rhodoclean EFC) 
• r A ~ ~ A A 

I Nimbus 0.20 0 0 I 
Azoxystroblll lSUU lbU ~b 

(Quadris SC 250) 200 40 99 93 
50 10 90 79 
12.5 2.5 54 79 
3 0.6 0 54 
0.75 0.15 0 

(2) 
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Pet. Reply at 18; Ex. 1043, 155:8-158:21.

Patent Owner’s Expert Admits Mineral Oil Is An Inert Carrier

Ex. 1040, 37:14-29.
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SYNGENTA EXHIBIT 1040 
Syngenta v . UPL, PGR2023·00017 

Godoy - Nimbus 

In some embodiments of the present invention, the bacte­
rial spores of the present invention are blended with carriers. 
Carriers are inert formulation ingredients added to the bacte­
rial spores that may improve the efficacy, recovery, or physi­
cal properties of the spores. They can also aid in packaging 
and administration. The carriers can be added in combination 
or individually. The carriers are bulking agents, anti-caking 
agents, protectants, and/or anti-oxidation agents in some 
embodiments of the present invention. Some examples of 
useful carriers include sugars ( e.g., lactose, trehalose, 
sucrose), polysaccharides ( e.g., starches, maltodextrins, 
methylcelluloses), salts (e.g. , sodium chloride, calcium car­
bonate, sodium citrate), proteins ( e.g. , whey protein, pep­
tides, gums), lipids ( e.g. , lecithin, vegetable oils, mineral 
oils), and silicates (e.g., clays, amorphous silica, fumed/pre­
cipitated silicas, silicate salts). In one embodiment, the carrier 
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Anticipation by Tobler (Ground 2) 

Claims 1, 3-10 Anticipated by Tobler (Ex. 1006) 
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Pet. at 27-28; Ex. 1006.
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Pet. at 28; Ex. 1003, ¶¶ 93-94; Ex. 1006, 22:61-67, 28:6-57.

Ex. 1006, 22:61-67.

Ex. 1006, 28:6-57.
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Dunoxystrobm+ TXl, fluoxastror • 
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,,,, , . .,,,. N,., us TXl, a compound of formula B-1.l+-TX_l..;.., _____ __._ _________________________________ _ 
''" ""'"""'"" azaconazole+ TXl , bronu1conazol d 
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!~mi ii§~ zole-M+TXl , epoxiconazole+TXl h " ,, " h d 
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Group P: Especially Suitable Compounds as Component 
(B) in the Compositions According to the Invention: 
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11===::;:::=~---....... - -J iprodione+TXI , lufenuron+TXI , mancozeb+TXI, metal­
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TXl, paclobutrazol+TXI, pencycuron+ TXI , penthiopyrad+ 
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1. A fungicidal combination consisting of benzovindiflupyr,
mancozeb, and at least another fungicide selected from an 
ergosterol biosynthesis inhibitor fungicide, and a quinone 
outside inhibitor fungicide, 

wherein the ergosterol biosynthesis inhibitor is selected from 
azaconazole, bitertanol, bromuconazole, cyproconazole,  
difenoconazole, diniconazole, epoxiconazole, etaconazole, 
fenbuconazole, fluquinconazole, flusilazole, flutriafol, 
hexaconazole, imibenconazole, ipconazole, metconazole, 
myclobutanil, penconazole, propiconazole, simeconazole, 
tebuconazole, tetraconazole, triadimefon, triadimenol, 
triticonazole, prothioconazole, imazalil, oxpoconazole, 
pefurazoate, prochloraz, triflumizole, fenarimol, nuarimol, 
pyrifenox, pyrisoxazole, triforine, and mixtures thereof; and

wherein the quinone outside inhibitor fungicide is selected 
from azoxystrobin, coumoxstrobin, enoxastrobin, 
flufenoxystrobin, picoxystrobin, pyraoxystrobin, 
triclopyricarb, kresoxim-methyl, dimoxystrobin, 
fenaminostrobin, metominostrobin, trifloxystrobin, 
famoxadone, fluoxastrobin, fenamidone, pyribencarb, and 
mixtures thereof.

42DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Pet. at 28; Ex. 1001, 21:40-62.

’727 Independent Claim 1Tobler Disclosure

Ex. 1006, 28:40

Ex. 1006, 28:10-11

Ex. 1006, 28:6-9

Ex. 1006, 22:61-67

Tobler 

Further examples for compositions according to the 
present invention which comprise three active ingredients are 
defined as embodiments E 1 and E2: 

Embodiment El: 
The term "TXl" means: "the compound A-l.l 1-a com­

pound selected from the group P" 

lmancozeb~ TX 1 I 
Group P: Especially Suitable Compounds as Component 

(B) in the Compositions According to the Invention: 

a strobilurin fungicide selected fromlazoxystrobinl (47), 
dimoxystrobin (226), fluoxastrobin (382), kresoxim-methyl 
( 485), metominostrobin (551 ), orysastrobin, picoxystrobin 
(647), pyraclostrobin (690); trifloxystrobin (832), a com­
pound of formula B-1.1 

-
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Pet. Reply at 6-8; Ex. 1043, 46:4-7, 47:12-15.

Testimony of Patent Owner’s Expert:

Q. Now, focusing on compound A-1.1 as it’s referenced in Tobler, 
you understand that that compound is benzovindiflupyr, 
correct?

A. Yes.

Q. And then I’d like to ask you a question about Group P.  Tobler 
provides a list of the members of what defines as Group P, 
correct?

A. That’s correct. 

Patent Owner’s Expert Admits Tobler Discloses A List

Ex. 1043, 47:12-15.

Ex. 1043, 46:4-7.
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Pet. Reply at 6-8; Ex. 1043, 48:1-4:21.

Testimony of Patent Owner’s Expert:

Q. Okay, and just to clarify the question and answer, the group P 
list as disclosed by Tobler includes azoxystrobin, correct?

A. Yes.
***

Q. So cyproconazole is one of the members of the group P list in 
Tobler?

A. That is correct.

Q. As well as azoxystrobin?

A. Yes.

Q. And the group P list also – I’m looking at the bottom of 
column 22 – the group P list also includes picoxystrobin?

A. I believe in line 66, yes, picoxystrobin.

Patent Owner’s Expert Admits Tobler Discloses A List
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Pet. Reply at 9-12.

Federal Circuit Caselaw Distinguishes Between
Prior Art Disclosing A Genus And Prior Art Disclosing A List

This court rejects the notion that one of these ingredients cannot anticipate because it appears 
without special emphasis in a longer list.

***
While other opinions state that disclosure of a broad genus does not necessarily specifically 
disclose a species within that genus, see, e.g., Corning Glass Works v. Sumitomo Elec. U.S.A., Inc., 
868 F.2d 1251, 1262 (Fed. Cir. 1989), this axiomatic proposition also does not rescue Dr. 
Perricone’s claims.  In this case, the prior art does not merely disclose a genus of skin benefit 
ingredients without disclosing the particular claimed ingredient.  Rather Pereira specifically 
discloses ascorbyl palmitate.  That specific disclosure, even in a list, makes this case different 
from cases involving disclosure of a broad genus without reference to the potentially 
anticipating species.  Thus, these cases do not alter the district court’s correct anticipation 
reasoning.

Perricone, M.D. v. Medicis Pharmaceutical Corp., 432 F.3d 1368, 1376-1377 (Fed. Cir. 2005)

Tobler 
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POR at 30-33; PO Sur-Reply at 15; Pet. Reply at 10-11.

Patent Owner’s Reliance On Caselaw Is Misplaced

Wm. Wrigley Jr. Co. v. Cadbury Adams USA LLC, 683 F.3d 1356 
(Fed. Cir. 2012) Quotes dissent, mischaracterizing it as majority opinion

Nidec Motor Corp. v. Zhongshan Broad Ocean Motor Co. Ltd., 851 
F.3d 1270 (Fed. Cir. 2017) Misrepresents holding – case involves neither genus or list

Mylan Pharms. Inc. v. Merck Sharp & Dohme Corp., 50 F.4th 147 
(Fed. Cir. 2022) Prior art at issue disclosed only genus

In re Arkley, 455 F.2d 586 (C.C.P.A. 1972) Quote is incomplete; case involves “picking, choosing, and 
combining various disclosures not directly related to each 
other by the teachings of the reference”

Leo Pharm. Prods., Ltd. v. Rea, 726 F.3d 1346 (Fed. Cir. 2013) Omits “not” before quoted language; not an anticipation 
case; issue was obviousness where claims required claimed 
combination be “storage stable and non-aqueous”

FWP IP ApS v. Biogen MA., Inc., 7 F.App’x 969 (Fed. Cir. 2018) Written description case

Beckman Coulter, Inc. v. Sirigen II Ltd., IPR2022-01206, Paper 64 
(PTAB Dec. 21, 2023) Prior art at issue disclosed only genus

Tobler 
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Claims 1-10 Obvious Over Tobler, optionally in view of 
Godoy 
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1. A fungicidal combination consisting of benzovindiflupyr, 
mancozeb, and at least another fungicide selected from an 
ergosterol biosynthesis inhibitor fungicide, and a quinone 
outside inhibitor fungicide, 

wherein the ergosterol biosynthesis inhibitor is selected from 
azaconazole, bitertanol, bromuconazole, cyproconazole,  
difenoconazole, diniconazole, epoxiconazole, etaconazole, 
fenbuconazole, fluquinconazole, flusilazole, flutriafol, 
hexaconazole, imibenconazole, ipconazole, metconazole, 
myclobutanil, penconazole, propiconazole, simeconazole, 
tebuconazole, tetraconazole, triadimefon, triadimenol, 
triticonazole, prothioconazole, imazalil, oxpoconazole, 
pefurazoate, prochloraz, triflumizole, fenarimol, nuarimol, 
pyrifenox, pyrisoxazole, triforine, and mixtures thereof; and

wherein the quinone outside inhibitor fungicide is selected 
from azoxystrobin, coumoxstrobin, enoxastrobin, 
flufenoxystrobin, picoxystrobin, pyraoxystrobin, 
triclopyricarb, kresoxim-methyl, dimoxystrobin, 
fenaminostrobin, metominostrobin, trifloxystrobin, 
famoxadone, fluoxastrobin, fenamidone, pyribencarb, and 
mixtures thereof.
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Pet. at 44; Ex. 1001, 21:40-22:16.

1. A fungicidal combination consisting of benzovindiflupyr, 
mancozeb, and at least another fungicide selected from an 
ergosterol biosynthesis inhibitor fungicide, and a quinone 
outside inhibitor fungicide, 

wherein the ergosterol biosynthesis inhibitor is selected from 
azaconazole, bitertanol, bromuconazole, cyproconazole,  
difenoconazole, diniconazole, epoxiconazole, etaconazole, 
fenbuconazole, fluquinconazole, flusilazole, flutriafol, 
hexaconazole, imibenconazole, ipconazole, metconazole, 
myclobutanil, penconazole, propiconazole, simeconazole, 
tebuconazole, tetraconazole, triadimefon, triadimenol, 
triticonazole, prothioconazole, imazalil, oxpoconazole, 
pefurazoate, prochloraz, triflumizole, fenarimol, nuarimol, 
pyrifenox, pyrisoxazole, triforine, and mixtures thereof; and

wherein the quinone outside inhibitor fungicide is selected 
from azoxystrobin, coumoxstrobin, enoxastrobin, 
flufenoxystrobin, picoxystrobin, pyraoxystrobin, 
triclopyricarb, kresoxim-methyl, dimoxystrobin, 
fenaminostrobin, metominostrobin, trifloxystrobin, 
famoxadone, fluoxastrobin, fenamidone, pyribencarb, and 
mixtures thereof.

Independent Claim 1 Independent Claim 2

U.S. Patent No. 11,44 , 2 
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Pet. at 34-35; Ex. 1003, ¶¶ 158-160.

Ex. 1006, 8:51.

Ex. 1006, 8:18-24.

Ex. 1006, 13:5-11.

Ex. 1006, 28:1-5.

Tobler 
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Obvious over De Oliveira (Ground 3) 

Claims 1-10 Obvious 
over De Oliveira, optionally in view of Wiglesworth, 

Tobler, and Godoy 
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Ex. 1007 at 8.

Ex. 1007 at 7.
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SYNGENTA EXHIBIT 1007 
Syngenta v. UPL, PGR2023-00017 

De Oliveira 

In an aspect, the present invention provides an improved method of treating soybean rust 

infection in a host leguminous plant, wherein the improvement comprises treating the plant at 

the locus of the infection with a dithiocarbamate fungicide, and concurrently, prior or 

subsequently to the dithiocarbamate fungicide, with at least another fungicide selected from a 

demethylation inhibitor, quinone outside inhibitor, succinate dehydrogenase inhibitor, 

quinone inside inhibitor or combinations thereof. 

nngs or chains of sulfur atoms and is preferably elemental sulfur. The dithiocarbamate 

fun gicides of the present invention contain a dithiocarbamate molecular moiety and are 

selected from amobam, asomate, azithiram, carbamorph, cufraneb, cuprobam, disulfiram, 

ferbam, metam, nabam, tecoram, thiram, urbacide, ziram, dazomet, etem, milneb, 

mancopper, mancozeb, maneb, metiram, polycarbamate, propineb and zineb. The 

In this embodiment, the preferred DMI inhibitor is preferably a conazole fungicide selected 

from the group consisting of climbazole, clotrimazole, imazalil, oxpoconazole, prochloraz, 

prochloraz-manganese, triflumizole, azaconazole, bitertanol , bromuconazole, cyproconazole, 

In another embodiment, the systemic fungicide of the present invention 1s a succinate 

dehvdro2:enase inhibitor fun2:icide (SDHI). Preferably, the succinate dehydrogenase inhibitor 

is selected from the group consisting of benodanil , flutolanil, mepronil , fluopyram, fenfuram, 

carboxin , oxycarboxin, thifluzamide, bixafen, fluxapyroxad, furametpyr, 1sopyrazam, 

1penflufen, penthiopyrad, sedaxane and boscalid. 
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Pet. at 53; Ex. 1003, ¶¶ 199-200.
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Ex. 1008 at S2.11.e 
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SYNGENTA EXHIBIT 1008 
Syngenta V. UPL, PGR2023-00017 

Wiglesworth 

SolatenolTM fungicide - a new SDHI fungicide rom Syngenta 
M. D. WIGLESWORTH l , A.H. I ally 
(1) Syngenta Crop Protection, Greensboro, NC, U.S.A. 
Phytopathology 105(Suppl. 2) :S2.11 

Solatenol™ fungicide is a new broad spectrum foliar fungicide discovered and 
developed by Syngenta. It is currently re~istered in raziJ and Paraguay. In 
the US, Solatenol fungicide (ISO name benzovindiflupyr) registration is 
expected first quarter 2015. Four products w111 be Iauncnect: Aprovia™ (solo), 
AproviaTM Top (plus difenoconazole), Elatus™ (plus azoxystrobin), and 
Trivapro™ (and co-pack with azoxystrobin and propiconazole). Solatenol is 
in FRAC Group 7. The ve1y high affinity for succinate dehydrogenase results 
in its high intrinsic activity. Solatenol ' s high intrinsic activity combined with 
strono bindino to the lant 's wax la er from where it slowl enetrates into 

the plant tissue, results in long lasting disease control. Key strengths of 
Solatenol fungicide include activitv on Asian sovbean rust (Phakopsora 
pachyrhizi) , Septoria tritici on wheat, and apple scab (Venturia inaequa!is). 
Use rates as low as 30 g ai/ha are extremely efficacious on soybean rust. It 
also has excellent activity on many leafspots, rusts, powdery mildews, 
Rhizoctonia spp. , and Sclerotium rolfsii. Elatus will be positioned in peanut 
where it has shown excellent residual activity of early leaf spot ( Cercospora 
arachidicola) , late leafspot (Cercosporidium personatum), peanut rust 
(Puccinia arachidis), and Southern Blight (Sclerotium rolfsii). Peanut 
fungicide programs including Solatenol Fungicide have shown excellent 
seasonal control of peanut diseases and resulted in improved yield compared 
to the best disease control programs currently available. Aprovia Top 
provided excellent powdery mildew and gummy stem blight control in 
cucurbits . Baseline sensitivity studies are underway to determine specific 
cross-resistance with other SDHis currently on the market. 
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Pet. Reply at 21.

Patent Owner’s Expert Admits No Long-Felt Unmet Need
Q. Okay. And in this paragraph you reference the Oliveira patent application that’s Exhibit 1007, 
correct?

A. I believe so, yes.

Q. And as I read the paragraph, you’re saying that Oliveira, Exhibit 1007, illustrates that there’s 
a long-felt but unmet need in the art for controlling soybean rust?

A. Yes.
Q. And you quote Oliveira to support that opinion, correct?

A. Yes.

Q. Do you agree that Oliveira itself, Exhibit 1007, solves the long-felt need that you describe in 
paragraph 273?

A. It certainly improved over products like sulfur and copper that had been used earlier?

Q. So it both describes the unfelt need and provides a solution to that?

A. Yes. 

Ex. 1043, 292:8-293:5

No Secondary Considerations 

-

-
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Pet. Reply at 20-21.

Purported Unexpected Results Not Commensurate With Scope of Claims

[T]he Board applied the appropriate standard and found that the 
commercially successful products were not “reasonably commensurate 
in scope with the claims” and that SAMSF had not provided an 
“adequate basis to support the conclusion that other embodiments 
falling within the claim will behave in the same manner.” J.A. 39–40, 
84–86, 131–32 (citing In re Huai–Hung Kao, 639 F.3d 1057, 1068 
(Fed.Cir.2011)).

South Alabama Med. Science Foundation v. Gnosis S.P.A., 808 F.3d 823, 827 (Fed. Cir. 2015)

No Secondary Considerations 
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Pet.  at 71-72, Ex. 1003, ¶ 66.

66. Furthermore, synergy depends on a mixture-by-mixture, ratio, dosage, 
pathogen and plant. Hence, tests for synergy with mancozeb must be 
conducted for each pathogen, plant, and chemical combination; synergy is 
very specific for each system. For example, Koller (Ex. 2015) examined 
mancozeb for interaction with demethylation inhibitor (DMI) fungicides 
when resistance had developed, and mancozeb was found to be additive 
with DMI fungicides for better disease control of apple scab. However, 
synergy with mancozeb has been reported when using phenylamide 
fungicides in combination for control of Oomycete pathogens (Gisi, Ex. 
1013).

Purported Unexpected Results Not Commensurate With Scope of Claims

No Secondary Considerations 
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Pet. Reply at 23.

Patent Owner’s Expert Admits His Unexpected Results Analysis Has No 
Scientific Basis And Is Riddled With Errors

Q. So do you cite in your declaration to any references that support using Colby 
when there are overlapping modes of action and choosing a ratio less than 1 to 
apply?

A. In the examples where I took Syngenta’s data that was given to me and 
using the Colby formula, I felt there was synergy and I so state – I said 
conservatively a Colby ratio of .9 or above I considered to be synergy because 
we do have overlapping modes of action and that’s just an educated guess 
based on my life experiences and working with many of these same 
fungicides.

Q. Okay. And you don’t cite to any references to support that, correct?

A. I don’t believe there are any specific references that say that.

Ex. 1043, 192:1-18.

No Secondary Considerations 
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Pet. Reply at 26.

Q. All right. Let’s look at the work you did on yield. Are you with me?  
Prior to your work in this case in preparing your declaration have you 
ever seen or done a synergy analysis for yield?

A. No.

Q. So you’re not aware of any example in the scientific literature in which 
synergy analysis was done for yield?

A. No I’m not.

Ex. 1043, 278:15-279:2

Patent Owner’s Expert Admits His Unexpected Results Analysis Has No 
Scientific Basis And Is Riddled With Errors

No Secondary Considerations 
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Pet. Reply at 26.

Q. Looking at page 2 of Appendix B for yield, you have average observed values for A1 through A7, right? Do you 
see that in the first column?

A. That’s using the Syngenta averages.

Q. Okay. Let’s focus on area 4.

A. Area 4.

Q. The observed values range from 112 to 141, is that fair?

A. Yes, that is the range.

Q. Okay. So if you plug those into Colby, you’d expect to get something higher than that range?

A. That is correct.

Ex. 1043, 290:13-291:3

Patent Owner’s Expert Admits His Unexpected Results Analysis Has No 
Scientific Basis And Is Riddled With Errors

No Secondary Considerations 
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Pet. Reply at 26.

Q. Okay. On page 3 you have the Colby expected values?

A. Those are Colby expected, yes. 

Q. For area 4?

A. Yes.

Q. And those are all – those range from 100 to 102?

A. Yes.

Q. That is less than the observed values for the individual components that you report on page 2, correct?

A. Yes.

Q. So –

A. It’s a hundred minus those multiplications, yes.

Q. So something’s wrong here, isn’t it?

A. Something is not correct.

Ex. 1043, 291:4-20

Patent Owner’s Expert Admits His Unexpected Results Analysis Has No 
Scientific Basis And Is Riddled With Errors

• 
• 

No Secondary Considerations 

• 
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Pet. Reply at 26.

Q. So you’ve told me – Dr. Jacobsen, I apologize for pressing this point, but you’ve 
testified today that at one point you used the simple formula for yield – I’m not 
done with my question.

A. Okay. 

Q. Then you told me you used the complex formula for yield and the simple formula 
for defoliation. Now you’re telling me you used the simple formula – I mean the 
complex formula for defoliation. So you’ve gone back and forth and I’m just – I just 
want to get a straight answer. Which formula did you use for your analysis, if you 
know? If you’re not sure, that’s fine.

A. I’m not sure at this point.

Ex. 1043, 287:10-288:2

Patent Owner’s Expert Admits His Unexpected Results Analysis Has No 
Scientific Basis And Is Riddled With Errors

No Secondary Considerations 
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Q. So Dr. Jacobsen, looking at A8 -- 

***

Q. That number is wrong isn’t it?

A. I believe it is.

Q. Okay. What about the area – A8, area 3, 23.3, is that correct?

A. A8, area 3, I believe that’s incorrect.

Q. A8, area 2, 26.7, is that incorrect?

A. It would appear that it’s a different number. It’s incorrect I guess.

Q. And then A8, area 1 is also incorrect?

A. That’s correct.

Q. And looking at A9 on page 25, all of the values there, area 1 
through area 4, those are also incorrect?

A. It would appear so.

Q. And the value for A10, area 4 on page 25, that one’s incorrect?

A. That would appear so.

Q. Okay. So that means the table at the top of 
page 93 is incorrect as well?

A. At least for some of the values, yes.

Q. If we go to the table at the top of page 93 of your declaration, 
what Colby value ratio do you have there?

A. 1.31.

Q. And that’s not correct?

A. It appears so, yes.

***

Q. So the correct value is less than .9?

A. That’s correct.

Q. And so the correct color here would be yellow, not green?

A. That’s correct.

Q. Sitting here today, can you tell me which 
numbers on Table D are correct and which 
ones are incorrect without redoing the math?

A. I would have to go and redo the math.

Pet. Reply at 24-26; Ex. 1043, 269:13-270:13, 274:19-21, 277:6-19, 278:11-14.

Patent Owner’s Expert Admits His Unexpected Results Analysis Has No 
Scientific Basis And Is Riddled With Errors

No Secondary Considerations 
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Pet. Reply at 24-26; Ex. 1043, 261:21-262:3, 264:4-9, 265:13-18, 266:7-13, 266:21-267:2, 268:22-269:1.

Q. Okay. Were those numbers calculated correctly? We’ll 
get to page 25 in a minute here.

A. A8 – I’m going to be very honest with you, I’m 
confused right now. Continue. I’m confused right now.

Q. Okay. And the values for A9 on page 24 should also be 
identical to the values for A9 on page 25? 

A. I would think so, yes.

Q. But they’re not identical, are they?

A. I’m trying to figure out why. Okay.Q. But the value you’ve entered for A8, area 4 on page 25 
is not 46.7, is it?

A. No. There’s something wrong with the equation as 
it’s presented. You have to go into the Colby formula. 
There’s something wrong here with this equation 
that’s presented.

A. I believe what is wrong with this is we would have taken 
– in calculating A8 or any of the combination values, made 
the multiplication and made the division according to the 
Colby formula to come up to the 23.3. So the equation 
that’s demonstrated here on page 25 is not correct.

A. But to come up with the observed for the com- -- okay. 
There’s something wrong with this equation. Just in my 
mental state at this moment I can’t tell you what it is.

A. And then 20 – A9 – I can’t explain to you why these two 
tables are different.

Patent Owner’s Expert Admits His Unexpected Results Analysis Has No 
Scientific Basis And Is Riddled With Errors

No Secondary Considerations 

-
■ 

1-, --,-' ----1 I 


	Slide Number 1
	Slide Number 2
	U.S. Patent No. 11,445,727
	Independent Claim 1
	Slide Number 5
	Claim Construction – “combination” / “composition”
	Claim Construction – “combination” / “composition”
	Claim Construction – “combination” / “composition”
	Claim Construction – “consisting of”
	Claim Construction – “consisting of”
	Claim Construction – “consisting of”
	Slide Number 12
	Godoy
	Godoy
	Godoy
	Godoy – public availability
	Godoy – public availability
	Godoy – public availability
	Godoy – public availability
	Godoy – public availability
	Godoy – public availability
	Godoy – public availability
	Godoy – public availability
	Godoy – public availability
	Godoy – disclosure of tank-mix application
	Godoy – disclosure of tank-mix application
	Godoy – disclosure of tank-mix application
	Godoy – disclosure of tank-mix application
	Godoy – disclosure of tank-mix application
	Godoy – disclosure of tank-mix application
	Godoy – Nimbus
	Godoy – Nimbus
	Godoy – Nimbus
	Godoy – Nimbus
	Godoy – Nimbus
	Godoy – Nimbus
	Godoy – Nimbus
	Godoy – Nimbus
	Slide Number 39
	Tobler
	Tobler
	Tobler
	Tobler
	Tobler
	Tobler
	Tobler
	Slide Number 47
	U.S. Patent No. 11,445,727
	Tobler
	Slide Number 50
	De Oliveira
	Wiglesworth
	Slide Number 53
	No Secondary Considerations
	No Secondary Considerations
	No Secondary Considerations
	No Secondary Considerations
	No Secondary Considerations
	No Secondary Considerations
	No Secondary Considerations
	No Secondary Considerations
	No Secondary Considerations
	No Secondary Considerations



