
Judgment
DISTRICT COURT OF THE HAGUE

Team trade

Case number/reference number: C/09/619229/KG ZA 21-974

Judgment of February 3, 2022

in the matter of

the legal entity under foreign law 
CORBIN CLINICAL RESOURCES LLC.
Cumberland, MD, United States of America, plaintiff.
Attorney S.C. Dack, Amsterdam, 

v.

1. PELVITEC B.V.
Delft

2. the legal entity under foreign law
LEAPMED FRANCE SAS.
Nailloux, France

3. the legal person under foreign law
ADVANCE MEDICAL DESIGNS INC,
Marietta, GA, United States

4. NICO EELBODE

as CEO and owner of Mepy Benelux, based in Ostend, Belgium,
as general manager and owner of Medkonsult sarl, with offices in Nailloux, France

defendants,

Attorney J.J.E. Bremer, The Hague.

The parties will be referred to hereinafter as Corbin and Pelvitec, et al. (Defendants 1 to 3:
feminine singular) and Eelbode, and Defendants 1 to 3 will also be referred to separately as 
Pelvitec, Leapmed and AMD. The case for Corbin has been essentially handled by the above 
Attorney and Attorney P. van Schijndel, Attorney in Amsterdam, and for Pelvitec et al. by the 
above Attorney Bremer and Attorney A.H. van Duijn, Attorney in The Hague.

1. The proceedings

1.1. The course of the proceeding appears in:
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The summons dated October 21, 2021, with exhibits EP 01 to EP 18:

the statement of reply, received at the office of the clerk on November 1, 2021, with
exhibits GP 01 to GP 46: 
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the submission of response exhibits from Corbin, received at the office of the clerk on 
November 16, 2021, along with exhibits EP 19 to with EP 24;

the submission of response exhibits of Pelvitec et al. and Eelbode, received at the office of 
the clerk on November 23, 2021, with exhibits GP 47 to GP 49;

the pleadings from Corbin, received at the office of the clerk on November 26, 2021;

the pleading of Pelvitec et al. and Eelbode, received at the office of the clerk on November 
26, 2021;

the submission of response exhibit of Pelvitec et al. and Eelbode, received at the office of 
the clerk on November 29, 2021 along with exhibit GP 50;

the written response of Pelvitec et al. and Eelbode to the pleadings from Corbin, received at 
the office of the clerk on November 29, 2021;

the digital oral hearing over MCU link on November 30, 2021 with the participation of the
parties, lawyers and experts and the written response submitted on that occasion from Corbin, 
of which items 35 and 36 were not contested.

1.2. Judgment is given in detail today.

2. The facts

2.1. Corbin is a company founded by Dr. M. Allaway (hereinafter Allaway), a urologist.

2.2. Allaway filed an international patent application on April 3, 2015 under number 
WO2015/154024 (hereinafter WO 024) entitled "Method, system and apparatus for planning 
and performing guided and free-handed transperineal prostate biopsies". The application was 
published on October 8, 2015 and relies on the priority document US 61974826 P of April 3,
2014. WO 024 relates to an apparatus, system and method for performing a prostate biopsy. The 
description includes the following passage:

FIELD
[0002] The disclosure relates to biopsy procedures and systems. In particular, the disclosure 
relates to methods, systems, and apparatus useful for planning and performing guided and 
freehanded transperineal prostate biopsies.

2.3. Corbin is the owner holder of European patent EP 3 125 811 B1 (hereinafter EP 811 or 
the patent), entitled Apparatus for the guided and free-hand performance of transperineal 
prostate biopsies granted on a European application (EP 811 Al) the text of which corresponds 
to WO 024 with citation of the same priority. The grant was published on June 3, 2020, and EP
811 was designed for the Netherlands, in particular.

Advance Medical Designs, Inc. - EX1017 
Advance Medical Designs v. Corbin Clinical Resources, PGR2023-00041 

Page 3 of 50



2.4. The granted patent has fifteen product claims, all of which depend on claim 1. Claim 1 
reads as follows in the authentic English version:

I. An apparatus (100). comprising:
an upper mount (105) comprising a longitudinal axis;
a first stabilization bar (101) and a second stabilization bar (101) extending from the 
upper mount (105) along the longitudinal axis of the upper mount (105). the first and 
second stabilization bars (101) separated by a distance: and a lower mount (104). the 
lower mount configured to connect with the upper mount (105) to secure a transrectal 
probe (103).
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therebetween, the transrectal probe (103) not being fixed and being freely moveable in 
operation, the upper mount configured to support an access needle, the access needle 
configured for perforation of subcutaneous tissue of a perineum at an access site of a 
target area of a patient during a guided and free-handed transperineal prostate biopsy. 
the upper mount configured to guide the access needle whereby movement of the access 
needle is fixed relative to movement of the transrectal probe:
wherein the upper mount further comprises a sliding platform (301) configured to 
slidably receive the access needle.
wherein the sliding platform (301) is configured to slide from a back to a front of the 
first and the second stabilization bars (101).

2.5. The uncontested Dutch translation of this claim reads:

I. An apparatus (100). comprising:
an upper mount (105) comprising a longitudinal axis;
a first stabilization bar (101) and a second stabilization bar (101) extending from the 
upper mount (105) along the longitudinal axis of the upper mount (105). the first and 
second stabilization bars (101) separated by a distance: and a lower mount (104). the 
lower mount configured to connect with the upper mount (105) to secure a transrectal 
probe (103).
therebetween, the transrectal probe (103) not being fixed and being freely moveable in 
operation, the upper mount configured to support an access needle, the access needle 
configured for perforation of subcutaneous tissue of a perineum at an access site of a 
target area of a patient during a guided and free-handed transperineal prostate biopsy. 
the upper mount configured to guide the access needle whereby movement of the access 
needle is fixed relative to movement of the transrectal probe:
wherein the upper mount further comprises a sliding platform (301) configured to 
slidably receive the access needle.
wherein the sliding platform (301) is configured to slide from a back to a front of the 
first and the second stabilization bars (101).

2.6. The description of EP 811 - insofar as relevant here - includes the following:

FIELD
[0002] The invention relates to an apparatus for a guided and free-handed transperineal prostate 
biopsy. In particular, the disclosure relates to methods, systems, and apparatus useful for 
planning and performing guided and free-handed transperineal prostate biopsies.

(...)

SOME EMBODIMENTS

[0008] The apparatus of the invention comprises at least the features of claim 1. The apparatus 
in accordance with the invention includes an upper mount and a lower mount. The lower mount 
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is configured to connect with the upper mount to secure a transrectal probe therebetween. The 
upper mount is configured to support an access needle, the access needle configured for 
perforation of subcutaneous tissue of a perineum at an access site of a target area of a patient. 
The upper mount is configured to guide the access needle whereby movement of the access 
needle is fixed relative to movement of the transrectal probe.

Advance Medical Designs, Inc. - EX1017 
Advance Medical Designs v. Corbin Clinical Resources, PGR2023-00041 

Page 6 of 50



C/09/619229/KG ZA 21-974
February 3, 2022                                                                                                                       4

[0009] A system in accordance with an embodiment not forming part of the invention ma> 
include a biopsy guide and a transrectal transducer fixed to the biopsy guide. The biopsy guide 
may be configured to guide an access needle to perforate an access site in subcutaneous tissue 
of a perineum, whereby movement of the access needle is fixed relative to a movement of the 
transrectal transducer.

[0010] A method of performing a prostate biopsy in accordance with an embodiment not 
forming part of the invention may include imaging a prostate in an axial plane and a sagittal 
plane with a transducer providing a real-time image, locating a target area of the prostate, and 
positioning an access needle and an access site in subcutaneous tissue of a perineum wherein 
the access site is at a midpoint between a lateral edge of the prostate and a urethra along a first 
axis and a midpoint between an anterior capsule and a posterior capsule along a second axis. 
The method may include guiding a biopsy instrument along a sagittal plane to the target using 
the real-time image and obtaining one or more specimens of the prostate through the access 
needle with a biopsy instrument.

[0011] Accordingly. there is a demand for transperineal biopsy methods, systems, and 
apparatus that enables a biopsy that is less burdensome for the patient and for the practitioner 
performing the biopsy, increased guidance of needle or other biopsy instruments, and with a 
higher rate of efficacy and lower rate of health risk than related art TPUS and TRUS systems 
and methods. Apparatus, systems, and methods disclosed herein satisfy these demands.

BRIEF DESCRIPTION OF THE DRAWINGS

[0012] Various exemplary embodiments are illustrated by way of example, and not b\ way of 
limitation, in the figures of the accompanying drawings in which like reference numerals refer 
to similar elements and in which:

FIG. 1 shows a side view of a guide or apparatus secured to a probe in accordance with an 
embodiment:

(...)

FIG. 2B shows a sheath-based guide fastener in accordance with an embodiment:

FIG. 2C shows a zip-tie-based guide fastener in accordance with an embodiment;

(...)

FIG. 4 shows a cross-sectional view of the back of a guide secured to a probe in accordance 
with an embodiment.

(...)

FIG. 15 is a side view of a guide positioned at a designated area of the prostate in accordance 
with an embodiment:
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(...)

FIG. 17 is a side view of a guide positioned at another designated area of the prostate:

(...)

DESCRIPTION OF SOME EMBODIMENTS

[0013] The apparatus, systems, and methods provided herein enable real-time visualization, 
freehanded, guided, and multi-sample transperineal methods for performing a biopsy. The 
methods, systems, and apparatus provided herein also enable a complete biopsy of the prostate 
with only one perforation, or with minimal perforations of a patient's skin by way of an initial 
access site, such that the access needle is freely moveable. The biopsy guide may be placed on 
or fitted to an assortment of ultrasound probes of different sizes and shapes due to an adjustable 
mounting system. The guide may be configured to fit to the probe using any suitably configured 
fastening system. For example, the guide may be configured as a sleeve that is formed to slide 
over an end of a probe and into an operable position. Alternatively, the guide may be configured 
to fit to a probe using screws, flanges, zip ties, or other temporary, permanent, or 
semi-permanent fastening systems.
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[0014] In one embodiment, the guide allows biopsies of one or more tissue or cell samples to be 
obtained through an initial access needle, while providing direct, real-time ultrasound 
visualization by, for instance, fixing a position of the access needle relative to an ultrasound 
probe to provide [sic]. The guide is fixed to an ultrasound probe that is not fixed and is freely 
moveable in operation. Stabilization bars that are built into the guide facilitate the positioning 
and holding of the perineal skin and subcutaneous tissue to allow positioning of the access 
needle. The position of the access needle is facilitated by locking the access needle into the 
subcutaneous tissue of the perineum using a sliding platform that allows a user, such as a 
medical practitioner or patient caregiver, to place the access needle along a sagittal transducer 
plane at optimal positions for obtaining prostate biopsies. In some embodiments, upon 
placement of the access needle into a locked position, for example, in the pelvic floor, a user 
may then pass a biopsy needle through the access needle to a desired location of the prostate. In 
yet further embodiments, the passing of the biopsy needle through the access needle and to the 
prostate may be facilitated by direct sagittal plane visualization based on the alignment of the 
access needle.

[0015] Methods and systems provided herein do not require a patient to take antibiotics at any 
point prior to the biopsy procedure, nor do they require a patient to undergo bowel preparation 
in advance of the procedure. Methods, systems, and apparatus can reduce or eliminate multiple 
skin perforations by using a single access location or access site, while allowing multiple 
extractions of tissue or cell specimens from the prostate. Methods, systems, and apparatus allow 
for real-time visualization during a free-handed, guided, transperineal approach, while also 
facilitating a complete assessment of the prostate with, for example, only one perforation of the 
patient's skin wherein the access needle is freely moveable in each plane.

(...)

[0017] Methods, systems, and apparatus enable planning and performing the free-hand 
transperineal prostate biopsies under the guidance of a device and of a real-time transducer in 
the sagittal imaging plane.

[0018] The biopsy is performed using a system that includes a biopsy guide, a transducer, an 
access needle, and a biopsy instrument. The access needle may allow the anesthesia to be 
injected into the patient, and the tissue or cell specimens of the prostate to be extracted. If 
anesthesia is used, a syringe may be included in the system. The transducer may be an 
ultrasound probe or any other type of device that is capable of causing a visualization of the 
prostate in a display device. In embodiments, the biopsy guide may be disposable. In 
embodiments, the biopsy guide may be formed of materials intended for a single use. In other 
embodiments, the biopsy guide is reusable. In some embodiments, the biopsy guide may be 
formed of materials intended for multiple uses.

[0019] The guide or apparatus includes a sliding platform, stabilization bars, one or more upper 
and lower mounts, and may include a fastener. The upper and lower mounts may be curvilinear 
in shape. The upper and lower mounts may be positioned proximally or distally along an 
ultrasound probe, such as a transrectal ultrasound probe. The configuration and positioning of 
the upper and lower mounts are adjustable based on the shape of the ultrasound probe and the 
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patient's body habitus.
(...)

[0022] The stabilization bars may be fixed to a top portion of the upper curvilinear mounts of 
the guide, and may extend beyond the front edge of the upper mounts. The stabilization bars 
may extend beyond the front edge of the upper curvilinear mount by approximately 8 mm. The 
guide may be approximately 60 mm wide, or the guide may be approximate!} 50 mm long, for 
example. The stabilization bars may have grooves for accommodating a sliding platform that is 
shorter in length than the stabilization bars. The grooves being configured to allow the platform 
to slide forward and backward along the stabilization bars.
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[0023] An inner portion of the stabilization bars may have built-in grooves. The grooves 
accommodate a sliding platform which is shorter in length than the stabilization bars. This 
allows the sliding platform to slide from the back to the front of the stabilization bars. The 
stabilization bars may include a resistance as to prevent the sliding bar to freely move back and 
forth on the stabilization bar. This resistance may be introduced by the sliding platform or both 
the stabilization bar and the sliding platform. The resistance may be provided by a strip of 
rubber or any other material capable of providing friction or other. The strip may be curvilinear. 
The resistance may be generated by a mechanical system, such as a spring mechanism.

[0024] The sliding platform may have a hole through the platform. In some embodiments, the 
hole is drilled in the center of the platform. The hole can accommodate various types of needles, 
including access needles having various diameters, for example, spinal needles having a gauge 
in the range of 14-18. The hole can also accommodate needles having various lengths. The 
lengths of the needle may depend, in part, on the body habitus. The needle may be a reusable 
needle, such as a reusable spinal needle. The needle may be a disposable needle, such as a 
disposable spinal needle.

(...)

[0049] In another embodiment, as shown in FIG. 2C. the guide 100 can be configured with a 
zip-tie style fastener in place of a lower mount mechanism to secure the guide 100 to the probe 
100 [probably means -103'. injunction judge]. In other embodiments (now [probably means
mot', injunction judge] shown), the guide 100 may be configured to fit to the probe 100 
[probably means '103'. injunction judge] using screws, flanges, or other temporary, permanent, 
or semi-permanent fastening systems. In addition, although the fasteners 102 of the guide 100 
may be configured as generic and adjustable fasteners that can support probes of a variety sizes 
and shapes, it is also contemplated that the fasteners can be fit to specific models of probes for 
customized applications.

(...)

[0090] (...)In an alternative embodiment of apparatus and systems, wherein the embodiment 
does not form part of the invention, a guide may not include a lower mount, and may include an 
access needle. (...)

2.7. The patent document contains the following drawings:
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2.8. For the patent - in particular - the needle guide UA1232 ("BK Perineal Puncture guide"
hereinafter UA1232), intended for use in transperineal prostate biopsies reflects the state of the 
art. The UA1232 has been marketed, at least as of 2011, by BK Medical A/S and looks like this:

A brochure of BK Medical of October 2011 included the following:

Interventional Procedures
The UA1232 metal puncture attachment is designed for transperineal puncture of the prostate. 
It consists of a needle guide and a mounting ring with a lock screw. The needle guide has nine 
parallel guide channels, spaced 5mm apart, each with an internal diameter of 2.1mm (14
gauge).
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2.9. Corbin has been marketing (since the end of 2018 in the Netherlands) a medical apparatus
under the name PrecisionPoint Transperineal Access System (hereinafter "the PrecisionPoint 
system"), which it claims to be a commercial implementation of the apparatus claimed in the 
patent. BXTA is the exclusive distributor of the PrecisionPoint system in Europe. The 
PrecisionPoint system, comprising a needle guide and a (silver) access needle, is shown below 
mounted on a transrectal probe that is not part of the PrecisionPoint system (the probe is shown 
in a light gray color in the photo):

2.10. On the Dutch market sometime in 2020, at least from the end of 2020, a medical 
apparatus under the name SureFire (hereinafter: "SureFire") has been available. SureFire, a
needle guide, looks like this (with neither the transrectal probe, pictured in a dark green color,
or the included accessories being part of SureFire):
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On the "fin" of SureFire, in addition to the imprint 16G (which represents the needle size in 
gauge) and a "ruler", LeapMed is also printed/cast.

2.11. The original SureFire User Manual focuses on the use of the needle guide in conjunction 
with biopsy needles. It explains how biopsy needles can be inserted through the various notches 
(nine in total) on the fin to make a large number of perforations in the perineum for the purpose 
of prostate biopsies. The User Manual illustrates this as follows:

Vertical adjustable: Up to 9 puncture holes Free Sectorial plane adjustment

2.12. From a certain time, a separate instruction sheet, "instructions for use" (hereinafter:
IFU), has been supplied with SureFire, with instructions for using SureFire in conjunction with 
an access needle (called a "coax needle" in the IFU):

Taking biopsies

Remove the anaesthetic needle and immediately insert the inner coaxial needle and puncture 
through the skin. Preferably at the site where the anaesthetic needle went through the skin. 
Meanwhile, keep the probe with SureFire in the same place.

Take the sharp inner needle out of the coax and insert the biopsy needle (preferably a 25 cm 
needle) through the coaxial needle.
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Take biopsies from the target area first and then take biopsies from the other areas 
incrementally. If biopsies from a "higher" (more anterior) region are taken, the coaxial needle is 
placed in a higher guide, but in principle the same skin opening is used.
To take various biopsies move the probe in the horizontal plane from left to right, but do not 
rotate.
SureFire contains 9 needle guides

The IFU includes the following photo showing SureFire in conjunction with the access needle 
through which the biopsy needle is passed according to the instructions:

In the IFU, only Pelvitec is given as a contact.

2.13. Pelvitec is the Dutch distributor of SureFire and sources its products from AMD.

2.14. Leapmed is the European subsidiary of the Chinese company Leapmed Healthcare
Corporation (Suzhou City, 215100 Jiangsu, China), the manufacturer of SureFire.

2.15. AMD supplies SureFire everywhere in the world except for China.

2.16. Eelbode is a director-major shareholder of Medkonsult sarl. Until 31 July 2019, 
Medkonsult sarl was the director ("directeur générale") of Leapmed. As of 31 July 2019, Mr. 
Xing Jiajia has been the managing director of Leapmed. Subsequently, Eelbode, through 
Medkonsult sarl, has provided services to Leapmed as an external consultant.

3. The dispute in the injunction and in the main proceedings

3.1. Corbin is seeking - in essence - an injunction against infringement of the Dutch part of EP
811 or an injunction against unlawful conduct, in the main action with ancillary claims 
(statement of complaints and rectification), provisionally and in the main action with a penalty 
and an order to pay the full costs of the proceedings within the meaning of Art. 1019h Rv1and in 
the main action against Eelbode inspection on the basis of Article 843a Rv, with penalty and 
order to pay the costs of the proceedings at the statutory settlement rate. 

1 Code of Civil Procedure
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3.2. In support of its preliminary claim and (ancillary) claims in the main action against 
Pelvitec et al., Corbin - in essence - is arguing that Pelvitec et al. are indirectly infringing 
patents under Article 73 ROW2 by applying the IFU (see 2.12) to SureFire. When SureFire is
equipped with an access needle in the manner recommended in the IFU, an apparatus is created 
that falls within the scope of protection of claim 1 of the patent. In the event that this does not 
constitute literal (indirect) infringement, according to Corbin in any event, there is infringement 
by equivalence. Moreover, Pelvitec et al. are acting unlawfully by inducing third parties to 
infringe patents and profiting from this themselves. In pleadings Corbin has further argued that
that is also a real threat of direct infringement because it strongly suspects that AMD itself will 
provide an access needle which is used in the same way as the access needle in the 
PrecisionPoint system. Leapmed has been involved by Corbin in the proceedings because its
name is on SureFire and it is still listed as the "Authorized European Representative" of the 
manufacturer in the IFU distributed by Pelvitec in September 2021. This makes it clear that 
Leapmed too is still involved in the same infringement as Pelvitec (as a distributor), according 
to Corbin.

3.3. On the claim in the main case against Eelbode, Corbin is arguing - in summary - on the 
basis that it has good reason to believe that Eelbode is involved in the trade of SureFire 
apparatuses (despite his denials). Eelbode has a Leapmed email address and signs his emails 
with a signature stating that he is "Business Development Manager" at Leapmed. In any case, 
according to Corbin Eelbode still has information on Leapmed and or AMD's marketing of 
SureFire. That information is of interest for Corbin in the detection of the trade channels of 
Pelvitec et al. and third parties.

3.4. Pelvitec et al. and Eelbode are mounting defenses, including by contesting the 
infringement by Pelvitec/AMD, by contesting the involvement of Leapmed and Eelbode in the 
infringement, and by arguing that EP 811 is invalid. They also claim that the Court should order
Corbin to meet the full costs of the proceedings on the basis of Art. 1019h Rv.

3.5. The parties' contentions are discussed in more detail below, insofar as they are relevant.

4. The assessment in the injunction and in the main proceedings

Competence

Pelvitec

4.1. Because Pelvitec is domiciled in the Netherlands and the claim is based on the Dutch part 
of a European patent, the Dutch injunction judge has international (and substantive) jurisdiction 
to hear claims against it on the basis of Article 4(1) (in conjunction with Article 63(1)) or 
Article 35 Brussels Ia.3 and Article 80, paragraph 2, under A ROW. 

2 State Patent Act of 1995
3 Regulation (EL) 1215 2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction 
and the recognition and enforcement of judgments in civil and commercial matters
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AMD

4.2. For AMD, the injunction judge can derive international jurisdiction from Article 6
opening words and under e Rv. This jurisdiction is limited to claims that relate to the 
Netherlands, which is sufficient in the present proceedings since the claims of Corbin extend 
only to Dutch territory.

Leapmed and Eelbode

4.3. Pelvitec et al. are challenging for all defendants the international jurisdiction of the 
injunction judge with respect to Leapmed and Eelbode.

4.4. Corbin bases the jurisdiction of the judge in summary proceedings on Article 7, 
paragraph 2, Brussels I bis-Vo, or on Article 8, paragraph 1, and Article 35 Brussels I bis-Vo.

4.5. The (injunction) judge must first review his jurisdiction against all the information 
available to him, including, where appropriate, the defendant's challenges.4 This is really a 
limited review in the sense that the jurisdictional defenses are included in the assessment, but 
not of such a nature that it leads to a substantive review. This is only at issue - if the injunction
judge has jurisdiction - in the actual resolution of the dispute.

4.6. For the time being, the injunction judge is of the opinion that in respect of Leapmed he 
has jurisdiction to take cognizance of the claims based on Article 7, paragraph 2 Brussels I 
bis-Vo to the extent that they relate to unlawful acts in the Netherlands. For that reason, the 
injunction judge is also competent to take provisional measures. Since Corbin has not brought 
any cross-border claims, this jurisdictional basis is sufficient. Pelvitec et al. have argued that 
jurisdiction could not be assumed because Leapmed was not involved in the patent 
infringement and therefore was not acting unlawfully in that sense. According to Pelvitec et al. 
Leapmed only supplied a batch of SureFire products once in 2020, but was not otherwise 
involved in the marketing. The promotional materials and IFU bearing Leapmed's name 
submitted by Corbin are outdated materials, according to Pelvitec et al. The injunction judge
disregarded this, as Corbin in its pleadings - in particular - pointed out that SureFire's brochure 
is still accessible on Leapmed's website, which notably gives Leapmed's contact information. 
Based on this substantiation, Corbin has adequately argued that the court can assume 
international jurisdiction in injunction proceedings.

4.7. With respect to Eelbode the injunction judge is of the opinion that the competence to take 
cognizance of the claims follows from Article 8 paragraph 1 Brussels I bis-Vo. Jurisdiction on 
the basis of this paragraph of Article can only be assumed if (1) the court concerned can be 
regarded as the "court of the domicile" of (one of) the co-defendants of Eelbode and in addition 
(2) there is such a close link with the proceedings against these co-defendants that the proper 
administration of justice requires simultaneous handling and adjudication in order to prevent 
conflicting decisions. In this context, these requirements must be interpreted with restraint. This 
means, in particular, that the mere fact that conflicting judgments may arise cannot suffice.

4 ECJ January 28, 2015. case C-375 13. ECLI:EU:C:2015:37 (Kolassa v. Barclays Bank)
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to be able to speak of the close connection referred to. What is required is that the contradictions 
may arise in the context of the same situation in fact and in law, which does not require that the 
actions brought against the different defendants have the same legal basis, inasmuch as it was 
foreseeable to the defendants that they could be sued in the member state where one of them is 
domiciled.5

4.8. With respect to the residency requirement referred to in (1), Pelvitec is domiciled in the 
Netherlands.

4.9. In a preliminary assessment, the requirement mentioned in (2) has also been met for 
Eelbode. All the defendants are accused of involvement in the same (indirect) patent 
infringement of the Dutch part of EP 811. This means that the factual situation is the same. The 
fact that the legal situation differs somewhat because inspection is claimed from Eelbode in 
order to get a picture of the alleged patent infringement in the Netherlands, instead of him being 
accused of unlawful acts himself, is not decisive. The claim is aimed at obtaining evidence with 
regard to the patent infringement alleged against Eelbode. Corbin has also alleged patent 
infringement by the other defendants, with which the connection is made. As it concerns the 
alleged patent infringement of the Dutch part of EP 811, it was also foreseeable for Eelbode that 
he would be summoned to appear in the Netherlands for that purpose.

Urgent interest

4.10. Pelvitec et al. and Eelbode dispute that Corbin has an urgent interest with respect to its 
claims against Pelvitec et al. and Eelbode, as it already knew at the end of 2020 that SureFire
was on the market and then waited too long before instituting the present injunction
proceedings. The injunction judge can exclude this defense - which has been disputed by
Corbin with good reason - from discussion, because the claims of Corbin will be rejected on 
substantive grounds.

5. The further assessment in the injunction and in the main case regarding Pelvitec et 
al.

The patent

5.1. The injunction judge notes that Corbin has only substantiated infringement of claim 1 of 
EP 81 1 adequately in its claims. In so far as Corbin has meant to argue that there is also an 
(indirect) infringement of the dependent claims, the injunction judge has disregarded this, 
because Corbin has offered no grounds for it. Incidentally, what is considered below applies 
equally to the dependent claims.

5.2. According to the parties, claim 1 of EP 811 is divided into the following (partial) 
characteristics:

5 ECJ May 21, 2015. C-352 13. ECLI:EU:C:2015:335 (Cartel Damage Claims Akzo Nobel) [rechtsoverweging 
(legal) ground; ground (for the decision) 17 to 20 and 23.
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1.1. Apparatus (100) encompassing:
An upper support (105), which includes a longitudinal axis:

1.2. a first stabilization bar (101) and a second stabilization bar (101), extending from the top 
support (105) along the longitudinal axis of the top support (105), wherein the first and 
second stabilization bars (101) are separated by a distance: and

1.3. a lower support (104),

(a) such that the lower support is configured to be connected to the upper support (105)

(b) to attach a transrectal probe (103) between them, when the transrectal probe (103) is 
not attached during operation and is freely movable.

1.4. wherein the upper support is configured to support an access needle, wherein the access 
needle is configured to support subcutaneous tissue of a perineum for piercing an access 
side of a target area of a patient during a guided freehand transperineal prostate biopsy,
wherein the upper support is configured to guide the access needle and wherein the 
movement of the access needle is fixed with respect to the movement of the transrectal 
probe:

1.5. wherein the upper support further comprises a sliding platform (301) configured to 
include the access needle slidingly.

1.6. wherein the sliding platform (301) is configured to slide from a back to a front of the first 
and two eighth stabilizing rods (101).

5.3. The apparatus referred to in claim 1 is a medical apparatus for use in prostate biopsy. In 
prostate biopsy, a number of tissue samples are taken from the prostate. In simplified terms, the
matter looks as follows. The patent relates to an apparatus for use in performing a so-called 
transperineal prostate biopsy (to be distinguished from transrectal prostate biopsy) with an 
access needle. In the terminology of the patent, an access needle is to be understood as a 
(hollow) needle through which another needle, such as a biopsy needle, can be guided, cf. 
[0014] (see 2.6). The advantages of the invention mentioned in the description from HP 811 are 
particularly situated in the use in combination with an access needle. This makes it possible to 
perform a complete biopsy of the prostate with only two perforations in the perineum because 
the access needle allows multiple biopsy needles to be inserted sequentially through the same 
perforation to take biopsies, by moving the apparatus by hand, at different locations in the 
prostate. This is in contrast to a separate perforation in the perineum for each biopsy as in, in
particular, the grid-based transperineal biopsy techniques from the prior art described (in
[0005] - [0007]: see again under 2.6). During use, the claimed apparatus is attached to a 
transrectal probe that is held and moved by hand, according to the description (as visible as 103 
in Figures 1 and 4 of EP 811, depicted in 2.7: transrectal probes are also depicted in the 
illustrations in 2.9 and 2.10),

Direct or indirect infringement
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5.4. Corbin is basing its claims on indirect infringement of EP 811 with SureFire. This will be 
the case if Pelvitec et al. in or for its business offers or makes available means relating to an 
essential component of the invention (SureFire) for use of the patented invention in the 
Netherlands to third parties who are not entitled to use the invention, while Pelvitec et al. knows 
or it is clear to it, given the circumstances, that the means are suitable and intended for such use 
(Art. 73 (1)), ROW). In the application Corbin is also claiming an injunction against direct 
infringements, without separately justifying them in the writ.

5.5. In this case, the situation arises that the answer to the question whether there is the alleged 
indirect infringement depends to a large extent on the interpretation of claim 1. Corbin is
assuming that the invention claimed in claim 1 relates to an apparatus comprising a needle 
guide (in the description of EP 81 1 "a guide") of which an access needle is a part. The presence 
of an access needle is, according to Corbin, an important element of the claimed apparatus
because, without (use of the needle guide with) the access needle, the benefits of the invention 
described in the patent - it is referring to paragraphs [0013] to [0015] of the description (see 
under 2.6) for the substantiation - are not achieved. In this line of reasoning, Pelvitec et al.
making with SureFire a needle guide that they supply without an access needle and thus not 
committing a direct infringement of EP 811. In this line of reasoning, SureFire does constitute 
an essential part of the invention, namely a needle guide that - as Corbin has explained on the 
basis of a claim graphic - meets all the (other) characteristics of the patent claim. By using 
SureFire with access needle in its IFU - which it did after learning about the PrecisionPoint 
system and, therefore, the invention - Pelvitec et al. are indirectly committing patent 
infringement.

5.6. Pelvitec et al. dispute that characteristics 1.4 and 1.5 of claim 1, which mention an access 
needle, should be read to mean that an access needle is part of the apparatus claimed in claim 1. 
It argues that these are functional characteristics. This is already satisfied if a needle guide that 
meets the structural characteristics of claim 1 is "suitable" to perform the relevant function(s), 
namely is suitable to "support", "guide" and "accommodate" an access needle. If it were to be 
assumed with Pelvitec et al. that only a needle guide is placed under protection, the allegation
from Corbin with respect to the use of SureFire should rather be considered as an alleged direct 
infringement.

Interpretation of characteristics 1.4 and 1.5

5.7. In the preliminary view, only an apparatus comprising a needle guide without an access 
needle falls within the scope of claim 1, provided that such a guide is suitable for 
supporting/conducting/receiving a (in particular, see footnote 6) access needle. For this 
purpose, the following is justified.

5.8. Pelvitec et al. correctly argues that the parts of characteristics 1.4 and 1.5, which are 
underlined below, which refer to an access needle, are designated as functional closure 
characteristics ("configured to": "configured to"),
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1.4. where the upper support is configured to support an access needle, wherein the access 
needle is configured to6 puncture subcutaneous tissue of a perineum on an access side of a 
patient's target area during a guided freehand transperineal prostate biopsy, wherein the upper 
support is configured to guide the access needle, wherein the movement of the access needle is 
fixed with respect to the movement of the transrectal probe:

1.5. wherein the upper support further comprises a sliding platform (301), that is configured to
pick up the access needle in sliding mode.

5.9. A functional feature in a product claim should be understood as an implicit definition of 
the structural characteristics necessary to achieve a particular effect when the product is used 
according to the doctrine of the patent claim. 7 Thus, a product claim with functional 
characteristics must be interpreted as relating to a product capable of performing the relevant 
function(s). In assessing novelty, the question must then be answered as to whether a product 
from the prior art is suitable to achieve the same effects as the claimed product, when that 
known product is used according to the doctrine of the invention. A product from the prior art 
that is "suitable" without modification (suitable for) to meet these function(s) impairs novelty,
even if that product has never been used or described in the claimed manner. In determining the 
scope of protection, it applies mutatis mutandis that a product suitable to produce the required 
effect or perform the required function is within the scope of protection.

It is only not within the scope of protection when it is actually used in conjunction with the 
component for which it is suitable or for the function for which it is intended.

5.10. Applied to claim I, this means that a needle guide is claimed that meets the structural 
characteristics of claim 1 and is suitable for supporting, guiding, etc., an access needle. 
However, this does not mean, contrary to what Corbin is claiming, that also that access needle 
itself (in combination with the apparatus) is put under protection in the claim.

5.11. Relying on the description of EP 811 and on the underlying development idea of EP
811, Corbin argues, as the injunction judge understands it, that in this case, in deviation from 
the general rules of interpretation for functional claims, claim 1 should be interpreted, read in 
conjunction with the description, as meaning that an access needle does fall within the scope of 
protection and is a structural part of the claimed apparatus. This argument is not accepted. It 
must be conceded to Corbin from the description of the patent that the invention lies in 
particular in the manner in which the claimed needle guide is used, in combination with a 
transrectal probe and an access needle. Indeed, in that case, the claimed benefits are achieved 
that, in particular, outpatient treatment is sufficient, only local anesthesia is required and the use 

6 Again, there is a functional characteristic related to the access needle itself. There seems to be no requirement 
other than that the needle should be able to serve as an access needle in prostate biopsy. Nevertheless, because of 
this requirement, reference is made to a "particular" access needle.
7 Court of Appeal of The Hague May 23, 2017. ECLI:NI.:GHDHA:2017:1724 (Hewlett-Packard Digital 
Revolution), r.o. [see comment above] 4.4. referring to the principles formulated by the Technical Board of Appeal 
of the European Patent Office (TKB), in particular in Case T0132/02 (IBM. Two-dimensional management 
pattern), No. 5 and 6.
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of antibiotics can be omitted, in part because only one or two perforations of the perineum are 
needed instead of many perforations in the perineum or perforation of the rectum, as was usual 
in the prior art described in EP 811. In particular, in the passages from the description on which 
Corbin relies (e.g., [0013]-[0015]: see 2.6), the practitioner involved learns how those benefits 
with the needle guide ("guide") can be achieved when used in conjunction with other 
components (including an access needle) and according to a specific procedure.

5.12. However, Pelvitec et al. have rightly pointed out that the patent was granted in a 
considerably narrower form than had been applied for (WO 024), Application WO 024 (EP 81 1 
A1) concerned an apparatus, a system and a process ("method": cf. [0002] in 2.2). However, EP
811 (B1) is only granted for a product containing a device (an "apparatus", in the Dutch 
translation a "device", cf. [0002], shown in 2.6: "The invention relates to an apparatus for a
guided and free-handed transperineal prostate biopsy"). Through the withdrawal of only the 
apparatus (the needle guide), the object placed under protection is considerably more limited 
than that for which protection was originally sought. A system (an assembly of products) and a 
process are no longer part of it. The description of EP 811 is apparently only partially adapted to 
this limitation. At various passages retained in the description concerning system or a method,
the word "not" is added to the phrase "forming part of the invention". This is evident, in 
particular, in paragraphs [0009], [0010] (on "Embodiments") and [0090] of the description 
(compare 2.6). Of the described implementation forms ("embodiments") only what is described 
in [0008] is not excluded.

5.13. Several other passages in the description, however, were apparently not updated, such 
as paragraphs [0013] to [0015] of the description cited by Corbin, but also [0011], [0017] and 
[0018] (see again under 2.6), which all mention the combination of method, system and 
apparatus (or as in paragraph [0018] only a system). Those paragraphs thus describe systems 
and processes for which protection was sought in the original application and in which a needle 
guide in combination with, in particular, an access needle is disclosed to achieve the benefits 
described in the patent. However, that needle guide in combination with the access needle and 
the process were not brought under protection in the claims of EP 811 as granted. The 
advantages mentioned by Corbin based on these paragraphs are advantages of the process and 
system that are excluded from protection in the granted patent, or at least for which no structural 
feature is included in the claim. Incidentally, it is not illogical for the patent to indicate how the 
needle guide referred to in claim 1 can be used, especially if it includes functional 
characteristics designed to make the guide suitable for that use. However, that does not make 
the average person skilled in the art, after reading claim 1 and these passages, see the 
functionally formulated characteristics as structural and consider the access needle to be a 
necessary and structural part of the apparatus.

5.14. The remark from Corbin that the practitioner would not construe claim feature 1.4 as an 
optional use cannot benefit it on a tentative ruling. EP 811 as granted has, unlike application 
WO 024, is not to a "system", namely a combination of the guide, an access needle and/or other 
components such as the transrectal probe. 

Advance Medical Designs, Inc. - EX1017 
Advance Medical Designs v. Corbin Clinical Resources, PGR2023-00041 

Page 23 of 50



C/09/619229/KG ZA 21-974
February 3, 2022                                                                                                                       18

Nor does the patent specify a method for using the apparatus/system. The alleged 
groundbreaking insight/idea of using the needle guide in conjunction with an access needle in 
the manner described in the patent, "the core of the invention" according to Corbin, has not been 
shown to be a (compelling) structural feature embodied in the claims of EP 811 as granted.

5.15. The above leads to the conclusion that, on a provisional judgment, claim 1 (as granted) 
must be interpreted in such a way that a needle guide with a number of structural and a number 
of functional characteristics falls within the scope of protection. In this context, the functional 
(partial) characteristics that are part of characteristics 1.4 and 1.5 of claim 1 of EP 811 (see 
section 5.2) must be interpreted in such a way that they do not make an access needle as such 
susceptible to protection in the context of the apparatus, but that the apparatus must be suitable 
for supporting, guiding, fixing and accommodating an access needle. For the access needle 
itself, an additional functional requirement is then contained in 1.4. Any needle guide that 
meets the structural characteristics of claim 1 and is further capable of supporting, guiding or 
receiving an access needle is within the scope of protection of claim 1. The combination of a 
needle guide and an access needle is not within the scope of protection of claim 1.

Gilette defense

5.16. In view of the preliminary assessment of the interpretation, an indirect infringement in 
the manner described by Corbin in the summons, is not at issue. Even if the allegations are to be 
construed as an allegation of direct infringement, the claims from Corbin are unsuccessful in
the preliminary ruling. This is the case because Pelvitec et al. succeeds in arguing with its 
Gilette defense that it cannot be infringing because SureFire is an application of the needle 
guide UA1232 known to the prior art. This is explained below.

5.17. Pelvitec et al. has undisputedly argued that SureFire is in fact a disposable version of the 
UA 1232 needle guide known from the prior art (see 2.8).8 The images below of the response 
claim show SureFire (right) and the UA 1232 side by side.

8 Pelvitec et al. also relied on another needle guide from BK Medical, the UA 1324. which has also been on the 
market since 2010 and belongs to the state of the art. As it has neither stated nor shown that there is any difference 
relevant to this case between the two needle guides of BK Medical, UA1324 was disregarded in this judgement.
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5.18. The UA1232, like SureFire, is a needle guide intended for use in conjunction with a 
biopsy needle (and with a transrectal probe) to perform transperineal biopsies. Pelvitec et al. has 
argued, in the context of (non-)novelty, that the UA1232 satisfies all the characteristics of the
needle guide claimed in claim 1 of the patent, including functional characteristics 1.4 and 1.5 in 
the meaning given to them and judged to be correct ("suitable for"). The UA1232 is suitable for 
use with an access needle because the channels through which the needle is guided have a 
diameter of 14 meter (2.1 mm) (see 2.8). In the description of EP 811, 14 gauge is mentioned as 
a possible diameter for an access needle (see [0024]. [0027] and [0028], shown in 2.6). Pelvitec 
et al. have also submitted a product brochure showing that access needles with a diameter of 14
gauge are available on the market.

5.19. All this is not disputed by Corbin, or at least it does not sufficiently dispute it. It has 
argued only that UA1232 does not involve anticipation because no combination of a needle 
guide and an access needle is disclosed.

5.20. Thus, on a preliminary judgment it must be assumed that UA1232 anticipates all the 
structural characteristics of claim 1 of EP 811 and is also suitable for use with a (specific)
access needle. Indeed, this is also the case for SureFire, which is essentially a copy of UA1232. 
Also, with regard to SureFire, Corbin in the summons with a claim graphic argues that SureFire
satisfies all of the characteristics of claim 1, except for the presence of an access needle, which, 
as noted above, is a structural requirement in its interpretation of characteristics 1.4 and 1.5, 
which it judges to be incorrect. That SureFire is a needle guide suitable (to some extent) to 
support a particular (see footnote 6) access needle is also not in dispute. One of the experts from 
Corbin (Rashid. EP 06) put it this way: "In effect, the adaptation advocated by Pelvitec turns 
the SureFire into a poor man's PrecisionPoint
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device, capable of taking multiple biopsies from just two perforations". The same applies to the
nearly identical UA1232.

5.21. As things stand, it is provisionally considered that there is a non-negligible chance that 
the court before which the main proceedings are brought will follow the interpretation given to 
claim 1 and rule that EP 811 is void and invalid. UA1232 fully anticipates the apparatus
claimed in claim 1, which in that reading must be "suitable" for use with a particular access 
needle.

Conclusion on infringement

5.22. Because an invalid patent cannot be infringed, there can also be no question of the 
alleged infringement with SureFire. Therefore, the conclusion of the above is that in the 
preliminary assessment there is no (in)direct infringement of claim 1 of EP 811 with SureFire,
so that the infringement prohibitions and ancillary claims must be dismissed.

The remaining arguments do not need to be discussed.

Unlawful conduct

5.23. In its application, Corbin has also claimed an injunction on the basis of unlawful 
conduct, including promoting, facilitating, participating in and/or profiting from infringement 
of EP 811. Now that it has been ruled in these injunction proceedings that Pelvitec et al, with
SureFire do not (indirectly) infringe EP 811, there can already be no question of unlawfully 
facilitating this.

6. The further assessment in the main case with regard to Eelbode

Applicable law

6.1. Corbin bases its claim with respect to Eelbode on Article 843a of the Code of Civil 
Procedure. On the basis of Article 10:3 of the Civil Code, Dutch law is applicable, since Article
843a Rv is a provision of formal procedural law.

Article 843a Rv

6.2. Article 843a of the Code of Civil Procedure (in conjunction with Article 1019a of the 
Code of Civil Procedure) relates to a special duty to exhibit in and out of court. The purpose of 
this duty to exhibit is to obtain certain items of evidence in the proceedings as evidence. Under 
certain conditions this claim can also be made against third parties. Under paragraph 1 of this 
article of the law, the admissibility of a claim under Article 843a of the Code of Civil Procedure
is subject to a number of conditions. Insofar as relevant here, the claimant must have a 
legitimate interest in the item of evidence and must be a party to the legal relationship to which 
the specific documents claimed relate, whereby Article 1019a(1) of the Code of Civil Procedure
stipulates that a duty in tort for infringement of an intellectual property right counts as such a 
legal relationship.
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must be rejected simply because Pelvitec et al. in the preliminary assessment do not (in)directly 
infringe claim 1 of EP 811. This means that for the time being there can be no question of a legal 
relationship required for application of Article 843a of RV between Corbin and Eelbode, nor is 
there a legitimate interest from Corbin in the exhibitions.

7. The further assessment in the injunction and in the main proceedings

Procedural costs

7.1. Corbin will be ordered as the unsuccessful party with respect to Pelvitec et al. and 
Eelbode to pay the costs of the proceedings in the main action and with respect to Pelvitec et al.
also the costs of the proceedings in the injunction proceedings. Pelvitec et al. and Eelbode are 
claiming under Article 1019h Rv an order to pay the costs of the proceedings. The injunction 
judge has established that the current proceedings are entirely based on the enforcement of 
intellectual property rights: as far as unlawful act has been given as the basis of the claims, that 
part is negligible.

7.2. The parties have informed the court in the injunction proceedings that they have reached 
agreement on the amount of the order to pay costs under Article 1019h Rv, 60,000.
The injunction judge understands this agreement to mean that the parties have agreed on a fixed 
fee, including disbursements and court fees (compare the Indicative Fees in Patent Cases of the 
District Court of The Hague, version 1 September 2020. page 5 under "4. Agreement"). Since 
the parties have left the procedural costs for the injunction completely undiscussed, the 
injunction judge understands that those costs are included in the lump sum fee. Because the 
substantiation is exactly the same as in the main case, the costs incurred in connection with the 
injunction are estimated at nil. This means that the amount of 60,000 is eligible for 
reimbursement.

8. The decision

The injunction judge

in the injunction and in the main proceedings

8.1. rejects the claims:

8.2. orders Corbin to pay the costs of the proceedings, so far estimated at on the 
part of Pelvitec et al. and Eelbode:

8.3. declares the order to pay the costs referred to in article 8.2 to be provisionally enforceable.

This judgment was delivered by M. E. Kokke LL.M.and announced in public by D. Nobel LL. 
M. on February 3, 2022.

[Signature] [Signature]
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