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Case PGR2023-00051
U.S. Patent No. 11,617,795
Petitioner’s Objections to Patent Owner’s Demonstratives
Pursuant to the Board’s November 21, 2024, Order Setting Oral Argument
(PGR2023-00051 Paper 32), Petitioner KinderFarms LLC (“Petitioner’””) submits

the below objections to Patent Owner’s demonstratives for use at the oral

argument scheduled for December 12, 2024:

Slide | Objection (objected portion of slide circled in red)

No.
Excipients in FR458 includes Agar-Agar and Xanthan Gum

82, FR43S explains that Example 1 is formed by combining “Solution A™

(xanthan gum. agar-agar. and glycerin) and “Solution B* (paracetamol suspended in
agave syrup) together and then “the water is topped up to 100 mL and everything is
mixed together.” (Ex. 1004 at pp.24-25, Ins.185-200.) The collective mass of cach

ingredient (other than water) within FR4S8-Example | is 54,01 g (ie, 2.5 g

(paracetamol) + 45 g {agave syrup)+ 0.4 g (xanthan gum) + 0.2 g (agar-agar)/+ 5 g
(glycerin) + 0.5 g (sodium citeate) + 0.4 g (anhydeous citric acid) = 001 g

(flavoring)). Because these ingredients would all be generally expected to have a

density higher than water (i.¢.. above | g'em’), FR438-Example | would be at least

Ex.2009
(Be m;" d Decl) -50% water by volume (and almost certainly closer to ~60% water by volume).

—£.2009, §82; POR, 15-16.
100

Petitioner objects to the portions of the slide circled in red as
misleading and new argument because, when coupled with the next
slide, appear to be setting up a new argument never before raised by
Patent Owner regarding these two specific ingredients and the
viscosity of the formulations disclosed in FR458.

101

Excipients in FR458 includes Agar-Agar and Xanthan Gum

65% sucrose: 146 cPi $5% sucrose: 28.4 ¢P)) Hence. the amonnt of water in &
formulation can have a profound impact on the formulation's viscosity—ie..

decreasing the viscosity (When water is added) or increasing the viscosite fafen

water 1s removed)—angl these changes can be highly sensitive to the viscosity and
e .

resulting concentration in the amount of the excipients. That is. the amount of wal

in & formulamon needed 1o achieve "7 VizcosiTy il ihe range of 20t 150 ¢P* and

therefore be “readily powrable.” according to Dr. Crowley. would be low when the

——T other i of the formulati Iy have overall lower viscosities and
Exza0g lng‘lwr when the other components of the formulation generally have overall higher
X

{Berkland Dacl.) viscosities.

—Ex. 2004, 155; see also POR, 7-8
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Petitioner’s Objections to Patent Owner’s Demonstratives

Petitioner objects to the portions of the slide circled in red as
misleading and new argument because Patent Owner and Dr. Berkland
has never mentioned the impact of the ingredients agar-agar and
xanthan gum on the viscosity of any of the formulations disclosed in
FR458 (or any formulations at all) anywhere in the record.
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Petitioner’s Objections to Patent Owner’s Demonstratives

Dated: December 12, 2024 Respectfully submitted,

/Brian W. Nolan/
Brian W. Nolan

Brian W. Nolan (Reg. 45,821)
Shantelle LaFayette (Admitted pro hac vice)
Ying-Zi Yang (Reg. 52,381)
MAYER BROWN LLP

1221 Avenue of the Americas
New York, NY 10020

Tel: (212) 506-2500

E-mail:
bnolan@mayerbrown.com
slafayette@mayerbrown.com
yyang@mayerbrown.com

Attorneys for Petitioner
KinderFarms LLC
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CERTIFICATE OF SERVICE

I hereby certify that on this 12th day of December, 2024, a copy of the
attached PETITIONER’S OBJECTIONS TO PATENT OWNER’S
DEMONSTRATIVES was served by electronic mail to the attorneys of record,

at the following addresses:

LEAD COUNSEL BACK-UP COUNSEL
Daniel J. Knauss (Reg. No. 56,393) Stephen R. Smith (Pro hac vice
dknauss@cooley.com application to be filed)
COOLEY LLP stephen.smith@cooley.com
ATTN: Patent Group COOLEY LLP
1299 Pennsylvania Ave. NW ATTN: Patent Group
Suite 700 1299 Pennsylvania Ave. NW
Washington, DC 20004 Suite 700
Tel: 650-843-5287 Washington D.C. 20004
Fax: 650-849-7400 Tel: 703-456-8035

Fax: 202-842-7899

Adam Pivovar (Pro hac vice
application to be filed)
apivovar@cooley.com
COOLEY LLP

ATTN: Patent Group

1299 Pennsylvania Ave. NW
Suite 700

Washington D.C. 20004

Tel: 202-842-7889

Fax: 202-842-7899

Brianna (Chamberlin) Patterson (Pro
hac vice application to be filed)
bchamberlin@cooley.com
COOLEY LLP

ATTN: Patent Group

30 S. 9th Street, Floor 7
Minneapolis, MN 55402
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Tel: 312-881-6381

Fax: 312-881-6598

Rachel L. Preston (Reg. No. 79,280)
RPreston@cooley.com
COOLEY LLP

ATTN: Patent Group

1299 Pennsylvania Ave. NW
Suite 700

Washington D.C. 20004

Tel: 202-776-2315

Fax: 202-842-7899

Dated: December 12, 2024

/Brian W. Nolan/
Brian W. Nolan, Reg. No. 45,821

Attorney for Petitioner
KinderFarms LLC




