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EDUARDO RQJAS, the witness herein, appearing
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New Jersey Certified Court Reporter
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PHOENI X, ARI ZONA,
TUESDAY, MAY 28, 2025;

8:03 A M;

THE VI DEOCGRAPHER: W are going on the
record at 8:03 a.m on My 28, 2025.

Pl ease note that this deposition is being
conducted virtually. Quality of recording
depends on the quality of the canmera and
I nternet connection of participants.

What is seen fromthe w tness and heard
on screen is what will be recorded.

This is Media Unit 1 of the
vi deo-recorded deposition of Dr. Fol kers
Eduardo Roj as taken by counsel for the
petitioner in the matter of MPL Brands NV,

I ncor porated versus Buzzballs, PTAB Case
Nunber PGR-2024-000035.

My name is Soseh Kevorkian representing
Veritext, and | am the videographer.

At this tine, would counsel and al
present please state their appearances and
affiliations for the record, beginning with
the noticing attorney.

MR. SHVODI AN: Dani el Shvodi an of PerKkins

08:03:42

08: 03: 55

08: 04: 08

08: 04: 34

08: 04: 43
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Coie for Petitioner MPL Brands, and w

is Hel ena Burns, also of Perkins Coie.

th me

MR. ERI CKSON: And Adam Eri ckson of

Haynes & Boone representing Buzzballs,
and Greg Webb is also with ne.

THE VI DEOGRAPHER:  Thank you.

LLC

W Il the court reporter please introduce

herself, swear in the wi tness, and Counsel,

you can all proceed.

THE REPORTER: Renee Harris, CSR 14168.

DR. FOLKERS EDUARDO RQOJAS,

called as a witness and having been first duly

sworn by the Certified Shorthand Reporter,

exam ned and testified as foll ows:

EXAM NATI ON
BY MR SHVODI AN:
Q Good norning, Dr. Rojas.
Have you been deposed before?
A Yes.
Q How many tinmes?
This would be ny third deposition.

Q Ckay. So are you generally famli

was

ar with

t he deposition process, the Q&A back-and-forth,

08: 05: 01

08: 05: 34

08: 05: 38

08: 05: 53
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and all owi ng your -- your counsel time to object?

A, Yes.

Q Okay. I'mgoing to ask the questions.

And, you know, just to go over things, if
your counsel does object, 1'd still ask you to
answer the questions, unless you' ve been
i nstructed not to answer on the grounds of
privil ege.

I s that understood?

A.  Yes.

Q And if there's anything unclear you don't
understand in my question, please let me know, and
Il will try and clarify that.

If you need to take a break at any point,
et me know. We'Il probably take a break about
every hour or so. But again, if you -- if
there -- if at sone other point you need a break,
just ask. If there's any question pending at the
time, |I'd ask you to answer before we go off the
record.

Now, do you understand that you are under
oath just as if you're testifying in court?

A.  Yes.

Q And since this is a renpote deposition, |

just wanted to ask you a few questions about your

08: 06: 14

08: 06: 26

08: 06: 39

08: 06: 54

08:07: 10
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setup and what you -- what you have there.
Do you have any docunents in front of you

or with you?

A, Yes.

Q VWhat docunents do you have?

A. | have ny declaration printed out. |
have the '411 [sic] patent printed out; the '349
patent from Protais printed out. And then I was
just reading the Hans [sic] paper, which is -- |
believe is Exhibit 2028, but do not quote ne on
t hat .

Q | know Exhibit 2028 is your declaration
So that's not --

A. That's why | said -- yeah

Q That's okay.

A. | have to go and find the nunber for the
Han.

Q That's all right. W can get that |ater

So the copies of those docunments that you

have, are those clean copies or do they have any
mar ki ngs that have been added to those?

A. Fresh copies. Conpletely clean

Q Okay. And do you have any docunments open
on your conputer?

A. No, | do not.

08: 07: 21

08:07: 51

08: 08: 04

08: 08: 16

08: 08: 29
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Q Okay. Oher than this browser, do you
have ot her applications open on your conputer?
A.  Yes, | do.

Q VWhat do you have open?

A. So currently it's running on Zoom So by

the request this nmorning, |'mrunning the Google
Chrome with Exhibit Share.
Q And is that it, as far as the
applications?
A. The registry fromVeritext and ny e-mail
where | clicked in order to do it.
So I'll close the e-mail and then --
Q Ckay.
-- limt to Exhibit Share and that.
Q And can you agree during the deposition
while we're on the record not to use any
conmuni cation applications during the deposition?
A. Agree.
Q Okay. And your counsel may have
expl ained this to you, but do you understand that
while we're on the record, you're not to send or
recei ve any conmuni cations via e-mail, instant
nmessagi ng, text messaging, or any other form of
communi cati on?

A. Pertaining to the case, | believe.

08: 08: 44

08: 08: 59

08: 09: 14

08: 09: 27

08: 09: 39
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Q Yes. Ckay.

A.  Yes.

Q And when we take a break, can you al so
agree not to communi cate wi th anyone about the
subject matter of the deposition?

A.  Agree.

Q Okay. And after each break, when we cone
back, 1'lIl -- 1'"Il ask you if you comrmuni cat ed
wi th anyone just to confirmthat.

So goi ng back, you said you'd been
deposed -- this is the third tinme. Can you tel
me the first time you were deposed?

What was that matter?

A. It was a center of gravity nmeasurenent.
It was M | waukee versus Perseverance. | know it
was a patent case where it was neasure of center
of gravity, and | was called in to do the
measur enent .

Q Was that a district court proceeding or a
PTAB proceedi ng?

A. | can't renenmber at this tine.

Q Were you testifying on behalf of the
pat ent owner or an accused infringer?

A. | was testifying on behalf of

Perseverance, which was the patent owner at the

08:10: 02

08:10: 16

08: 10: 29

08: 10: 46

08:11: 02
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time.

Q And what law firm were you working with
on that matter?

A. | cannot recall at the top of ny head.

Q Was it Haynes & Boone?

A. | don't think so. | think this is the
first case |'ve worked with them

Q Okay. And then you said you were deposed
a second tinme. \What was the general subject
matter of that deposition?

A. RV trailers.

Q I'msorry, what was that?

A RV trailers.

Q Was that a patent matter?

A. No, it is not.
Q VWhat was that dispute about?

A. Standards fromelectrical standpoint that
the RV industry needs to follow and they are
i mpl ement ed, and whet her those standards are being
fol | owed.

Q Do you recall which law firmyou were
working with on that matter?

A. Bidegaray Law Firm

Q Were you ever deposed in any other

matters, other than those two prior to this

08:11: 23

08:11: 47

08:12: 03

08:12: 19

08:12: 51
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deposition?

A. Not that | can recall.

Q Apologize. | just wanted to check one
t hi ng.

So have you ever worked with counsel for
the patent owner in this nmatter prior to this PTAB
proceedi ng?

A.  No.

Q How did you cone to be involved in this
matter?

A. They got ny name from soneone, and they
sent me an e-mail .

Q Do you recall generally when -- when you
wer e contacted?

A. | think sonetine in the fall.

Q Did you know of any of the patent owner's
attorneys before you were contacted about this
PGR?

A.  No.

Q Is this the first time that you' ve ever
worked with attorneys from Haynes & Boone?

A. | think so.

Q And do you know anyone who wor ks at
Buzzbal | s?

A. No, | do not.

08:13: 49

08:14: 02

08: 14: 18

08: 14: 55

08:15: 11
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(Exhibit 2028 was received and mar ked
for identification on this date and is
attached hereto.)

BY MR SHVODI AN:

Q Are you able to access the docunents that
|'ve upl oaded? You can refer to your paper copy
if you'd like. |I'mgoing to ask you sone
questions about your declaration, which is
Exhi bit 2028.

So you can either look at the digital
copy Or your paper copy.

A. I'll go paper.

Q Okay. If you could |ook at paragraphs 10
to 12. What | want to ask you specifically about,
in those paragraphs you talk about some experience
with -- working with injection nolding. Can.

You just describe what experience you
have working with injection nolding?

MR. ERI CKSON: Objection to form

THE W TNESS: So | have desi gned

i njection-nolded parts thensel ves. | have

made the parts out of alum num | have

operated the injection nolding machines. |
have hel ped students who conme into the shop

with injection-nolded questions and parts and

08: 15: 13

08:15: 36

08: 16: 14

08:16: 31

08:16: 50
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draft angl es; and hel ped the machi ne, al so,
i njector pins, sizing, where they would put
them in the context of injection nolding
equi pnent .

BY MR. SHVODI AN:

Q \What type of parts were -- were being
produced through the injection nolding process?
A. So for -- related to the itenms in

paragraph 10, that's related to -- for the
students that were working with the class, that
was related to yo-yo kind of parts, or sonething
that's about the size of two fists together.

For industry related, it's been sonething
in the size of larger than a hand. So about seven
i nches wide, two inches tall, three inches w de,
or components that fit into that envel ope.

And it's -- | believe | have listed
Coagul o Medi cal Technol ogies, and there is an IP
related to that that is public, and you will be
able to see the injection-nolded conponents that
are in there.

Q VWhat were the -- so your -- paragraph 11
refers to "mcrofluidic cartridges."”

Vhat material -- what material were they

made of ?

08:17: 05

08:17: 31

08:17: 52

08:18: 17

08:18: 39
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A. | actually can't disclose that part, and
that's because it's the conpany's proprietary.

Q Have you done any injection nolding
with -- with a plastic type of material?

A.  Yes.

Q And what -- what were you producing in
t hat process?

A. | produced parts of the cartridge, right,
and other parts associated with Coagulo's
technol ogy that is nore in the higher vol une.

And for the itens that | assisted and |

wor ked for nyself at MT, it's nostly student
proj ect s.

Q For those projects at MT, what type of
pl astic was used in the bl ow nol ding?

A So we --

Q I'msorry, injection nolding.

A. PET, high-density pol yethyl ene,
pol ypropyl ene.

Q Do you have any experience with bl ow
nol di ng?

A.  Not particular, blow nolding.

I have thernmoform ng experience, which is

simlar if you get the thernoform and you put

pressure underneath it, and then you bring it into

08:19: 11

08:19: 31

08: 19: 53

08: 20: 21

08: 20: 39
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a mold; it's very simlar to blow nmolding. Blow
nol di ng has a very particular neaning in
engi neeri ng.

Q For the thernoform ng you were doing,
what type of material were you using for the --
that was being forned into a shape?

A.  We've used NRA, high-density
pol yet hyl ene -- sorry. High-density
pol ypropyl ene -- pol ypropyl ene, HDPE, PEP, and
PET. Those are the ones that |'ve used.

Q So have you ever designed anything that
was to be made through a bl ow nol di ng process?

MR. ERI CKSON: Objection to form
THE WTNESS: | believe not that | can
recall at this tine.
BY MR SHVODI AN:

Q And you said you have never personally
made anyt hing using bl ow nolding; is that
accurate?

A. That is accurate.

Q Al right. If you could I ook on the page
7 of Exhibit 2028, which is your declaration, and
| ook at -- | want to ask you about paragraph 14.

Let me know when you're there.

A. | am here

08: 21: 00

08:21: 21

08: 21: 51

08:22: 03

08:22: 59
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Q Okay. So in paragraph 14 of your
decl arati on, you describe a person of ordinary
skill in the field of the '441 patent; correct
A, Yes.

Q MVWhat is the field of the '441 patent?

Manuf act uri ng, nmachi ne design production;

in this case, you have all of those el enents.
And in machi ne design, particularly,
have to be able to understand the materials th
you're using, the functional requirenents,
pressures, and material limtation aspects.
And in this case, blow nolding is jus
heating up a plastic and a process, just like

thermof orm ng, just |ike injection nolding.

So they are just different configurations

of the sane thing.

Q In this field of the invention, does
relate to any particular type of item being
produced in your opinion?

A. It's plastic products.

Q So in your opinion, would a person of
ordinary skill have experience working with
pl astic products?

A.  Yes. Particularly, how to manufactur

them how to produce them at scale.

?

we

at

t

it

e

08: 23: 15

08: 23: 42

08: 24: 00

08: 24: 29

08: 25: 15
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And in this case, it would be
understandi ng the structural |oading, as well.

Q Wat would -- and if | use -- if | use
t he abbreviation "POSI TA" to stand for a person of
ordinary skill in the art of the '441 patent, can
you understand that and follow ny questions?

A.  Yes.

Q Okay. So what would a POSITA for the
"441 patent know about manufacturing and
pr oducti on?

A. That's a very generic question. They
woul d definitely have to have some understanding
of what goes into nold manufacturing.

In this case, machine design, | believe
outline design for manufacturing, experience
perform ng engi neering anal ysis, design, product
devel opnent . In this case, include containers,
and the bigger scope of it, which is understanding
the functional requirements of a product.

Q Would they have experience working with
any particular material s?

A.  Yes.

Q Vhat type of material s?

A. For this case, it would be plastics.

Q Any particular type of plastics?

08: 25: 40

08: 25: 53

08: 26: 18

08: 26: 39

08: 26: 57
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A.  Not necessarily.

Q Have you worked on any post-grant review
proceedi ngs before this one?

A. | believe | may have.

Q Ckay. And specifically, | want to ask
whet her you' ve worked on a PGR

Do you understand what a PGR is, as
opposed to an | PR?

A. So post-grant review is after the patent
has been issued that you have a period to -- to
obj ect; the petitioner has a period to object.
That's my under st andi ng.

And then to answer your question --
think that answers your question there.

Q Okay. And you said you think you've
wor ked on a PGR?

A.  Yes.

Q Okay. And was that the perseverance
mat ter ?

A. No. 1've worked as a -- | guess, can you
make a CAD of a nmodel on it. So | don't know if
that counts as working towards the PGR, if | nade
a CAD nodel for soneone.

So | don't knowif it was part of a PGR

or -- or sonething else. So that's why | said, |

08: 27: 57

08: 28: 14

08: 28: 31

08: 28: 49

08:29:18
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don't know.
Q Okay. Are you famliar with the standard

for a patent to be PGR-eligible?

A | amfamliar with what has been inforned
to ne by counsel. | amnot a | awyer. 08: 29: 48
Q Al right. 1f I can refer you to

paragraph 22 of your declaration, which is
Exhi bit 2028.
Can you read that first sentence of
paragraph 22 into the record? 08: 30: 30
A. [As read]:
"1 have been informed by counsel that PGR
is only available for Al A patents"” -- and
not in there is the Anerican Inventions [sic]
Act. That's what Al A stands for -- "not 08: 30: 50
pre-Al A patents |like the '441 patent.”
Q Okay. And can you read the next sentence
into the record?
A. [As read]:
"PGR proceedings only apply to patents 08:31: 01
contain -- only apply to patents contain or
contained a claimto a clainmed invention that
has an effective date -- filing daily after
March 15, 2013 or claimpriority to any

patent or application that contains or 08: 31: 21
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contained at any tine such a claim"
Q Do you know why there's a reference to
March 15, 2013 in that sentence?
A, Yes.
Q Wiy is that?
A. Because that is the date for the Anerican
I nvention Act [sic[ that calls the cutoff.
Q VWhat's your understandi ng of what the
term"effective filing date" means?
MR. ERI CKSON:. (bjection. Form
THE W TNESS: For the effective filing
date, it is nmy understanding that is the date
of filing where the inventor had possession
| believe -- | put it on page 25 -- of the
clai med subject matter at hand.
BY MR SHVODI AN:
Q How do you determine if the inventor had
possessi on of the clainmed invention?
A. There is a witten description in the
pat ent goi ng back.
Q Can you turn to page 31 of your
decl aration?
As you state in your report, clainms 9,
10, 15 and 16 of the '441 patent recite in part

that a "depression is 'visible through at |east a

08: 31: 36

08:31: 59

08: 32: 27

08:32: 48

08: 33: 56
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portion of the container body? "

Is that correct?

A.  Yes.

Q Does the presence of that claim
[imtation in those clainms of the '441 patent nake
the '441 patent eligible for PGR revi ew?

MR. ERI CKSON: Objection. Form

THE W TNESS: Repeat the question,

pl ease.

BY MR SHVODI AN:

Q Sure.

Does the presence of that claim
limtation, referring to "visible through at | east
a portion of the container body," make the '441
patent eligible for PGR revi ew?

MR. ERI CKSON: Objection to form

THE WTNESS: It is nmy opinion that the

'"441 patent is not eligible for PGR review
BY MR SHVODI AN:

Q Wiy not?

A. Because there is witten description in
t he patent going back to the original filing date
of -- | believe it's April 19th or 10th of 2010.
And that's it.

Q And that reference to the application

08:34:13

08: 34: 29

08: 34: 44

08: 35: 06

08: 35: 27
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filed on April 19, 2010, is that referenced
further down in paragraph 55 of your declaration?
A.  Yes.
Q And are you referring to U S. Patent
Application No. 12/762,9347
A.  Yes.
Q Did you review U.S. Patent Application
No. 12/762,934 in preparing your opinions in this
matter?
A.  Yes.
Q And for shorthand, if | refer to that as
"the '934 application,” will that be clear, using
the last three digits?
A.  Sem -cl ear.
Q Ckay.
A.  So '934 original, please.
Q Sure. If it's unclear -- I'Il try and be
cl ear. I f ever unclear, just ask ne.
Did you say you have a copy of the '441
patent with you?
A Yes.
(Exhibit 1001 was received and marked
for identification on this date and is
attached hereto.)
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BY MR SHVODI AN:

Q That is Exhibit, | believe, 1001. Let me
confirmthat. Yes. So the '441 patent is Exhibit
1001 in this proceeding.

So you have a copy of that before you?

A.  Yes.

Q Do you see under the "Related U. S.
Application Data" on the cover page?

A.  Yes.

Q And is the application we were just
di scussing, Application No. 12/762,934, the | ast
application listed in the Related U. S. Application
Dat a?

MR. ERICKSON: Objection to form
THE W TNESS: Yes.
BY MR SHVODI AN:

Q And that was filed on April 19, 20107

A.  Yes.

Q And did you confirmthat the claim
[imtation, "visible through at [east a portion of
t he container body," has witten description
support in that Application No. 12/762,934?

MR. ERI CKSON: Objection to form
THE WTNESS: Yes. There is evidence in

the '934 patent that supports that.
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BY MR SHVODI AN:

Q Inthat list of Related U. S.
Appl i cations, were any other applications
identified there prior to March 15, 20137

Were any filed prior to March 15, 2013?

A. Can you repeat the question?

Q Yes.

If you look in that section of the '441
patent, Related U. S. Application Data, were any of
the other applications listed there filed prior to
March 15, 20137

A. | only see the '934 filed prior to the
Al A deadline cutoff.

Q And is that why you | ooked for whether
there was support for the claimlimtation,
"visible through at | east a portion of the
cont ai ner body" in the '934 application?

A. | looked at it in the context of
reviewi ng the nmateri al

Q Well, why were you reviewing that '934
application?

A. Because the '441 patent is a continuation
of that. So it's part of reviewing the material.

Q But in paragraph 55, you specifically

reference that application, the '934 application,
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and none of the others -- none of the other
application in the chain, the priority chain.

So why is it that you list the '934

application?

A. Because the '934 application's the base
continuation; the original patent that this is a
continuation for.

Q Well, how did you make the determ nation
that the claimlinmtation that says, "visible
through at | east a portion of the container body,"
is supported or has witten description supported
in the '934 application?

MR. ERI CKSON: Objection to form

THE WTNESS: | believe | covered that in
my report, if you give nme a mnute to find
it.

Just to repeat the question -- can you
repeat the question so | can nake sure |I'm
correctly addressing it, pretty please,
because we're addressing in my under -- is ny
under standi ng of the "visible through at
| east a portion of the container of the
body. "

Correct?
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BY MR SHVODI AN:

Q Sure.

How did you make the determ nation that
the claimlimtation that says, "visible through
at least a portion of the container body" has
written description support in the '934
application?

A. So | believe |I've answered that in
paragraph 63 and 64 of ny report, and that's on
page 34 and 35.

Specifically, when we're | ooking at a
figure where you can actually see the features at
the bottomof it, that nmeans the material for ne
is visible through.

Q Are you referring to the figure on page
35 of Exhibit 2028, which is your declaration?

A.  Yes.

Q And where is that figure taken fronf

A. | believe this particular figure is
annotated fromthe '441, but it can go back to the
original filing.

Q Well, did you check the '934
application -- the figures in the '934 application
during your review?

A. | did during nmy initial review. | do not
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have it in front of ne at this tine.

MR. SHVODI AN: All right. Let me bring
that up. Gve nme a second. |'Ill bring that
up in the docunent share.

(Exhibit 1020 was received and mar ked

for identification on this date and is

attached hereto.)
BY MR SHVODI AN:

Q Dr. Rojas, | just uploaded an exhibit
that | marked as Exhibit 1020 in the docunent
share.

Are you able to open that?

A.  Yes.

Q Do you recognize this as the patent
application, the '934 patent application, that was
filed on April 19, 20107

A.  Yes.

Q And is this the patent application that
you said you reviewed while preparing your
decl aration?

A Yes.

Q Did you review the entire application?

A Yes.

Q So you read through all the words and the

written portion of the application?
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A.  Yes.

Q And did you look through all the figures
that are part of the application?

A, Yes.

Q And as we were just discussing, the
figures shown on page 35 of your declaration,

Exhi bit 2028, that's not taken fromthe '934
application, is it?

A. | disagree. The figure is cleaned up a
l[ittle bit, but all of that CAD is included in
there in -- | think it's page 15 of the PDF that
I"m 1l ooking at.

Q You're referring to the page that shows
Figure 1 in the Exhibit 1020, which is the '934
application?

A Yes.

Q And | understand that you nay contend
that there is support found here.

But just as far as the figure that is
shown on page 35, that's a cut-and-paste fromthe
'441 patent; right?

MR. ERI CKSON: Objection. Form

THE WTNESS: It is an annotation form of

the Figure 1 in the '441 patent.
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BY MR SHVODI AN:

Q And you've reviewed this '934 application
to nmake sure that everything shown in Figure 1 is
supported by the '934 application?

MR. ERI CKSON: Objection to form
THE WTNESS: | did review it at the tine
of witing my report, yes. | haven't
reviewed it recently.
So | would have to take nore time to
review it and read it again.
BY MR SHVODI AN:

Q Vhere did you get a copy of the '934
application?

A. It was provided to nme by counsel

Q If we turn to page 36 of your
decl aration, do you see the figure at the top
t here?

A.  Yes.

Q And again, that's an annotated figure
taken fromthe '441 patent; correct?

A. The figure on page 36 in ny report is an
annotated figure, yes, fromthe '441 patent
Fi gure 2.

Q And is everything shown in that figure

supported by the '934 application?
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A, Yes.

Q And did you nake that determ nation while

preparing your declaration?

A, Yes.

Q How did you nake that determ nation?

A. By reading the '441 patent, and reading
the '934 patent and the -- conparing the
mat eri al s.

Q Did you also conpare the figures of the
'441 patent and the '934 application?

A.  Yes.

Q What's your understandi ng of how you
determ ne whether there's adequate written
description support in an earlier patent
application?

MR. ERI CKSON: Objection. Form
THE W TNESS: That the inventor had
possessi on of what he's clainmng to have in

t he context of -- of the patent.

BY MR SHVODI AN:

Q In determning that the '441 patent is
not eligible for peer review, did you nmake that
determ nation by reviewi ng the '934 application?

A. | did review the '934 application, yes.

MR. SHVODI AN: All right. W' ve been
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goi ng about an hour, and |I'm going to upl oad
sonme ot her exhibits. Why don't we go off the
record now and take a ten-m nute break
THE VI DEOGRAPHER: We're going off the
record at 8:54 a.m
(Short break taken.)
THE VI DEOGRAPHER: We are on the record
at 9:06 a.m, and this is the beginning of
Media 2 in the deposition of Dr. Fol kers
Eduardo Roj as.
BY MR SHVODI AN:

Q Dr. Rojas, did you comrunicate with
anyone during the break?

A.  Yes.

Q Who did you comrunicate with?

A W wfe.

Q | assune you did not discuss the subject
matter of the deposition?

A. That is correct.

Q Did you comruni cate with anyone el se?

A.  No.

Q Okay. If | can refer you back to page 31
of Exhibit 2028, which is your declaration. Let
me know when you're ready.

A. 31. Correct?
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Q Page 31

A.  There.

Q Do you see in paragraph 56, you list
several different types of materials, and then you
state, "A POSI TA woul d have known that each of
these materials are transparent"?

A. Yes, | see that statenent.

Q Is that sonmething a POSI TA woul d know, or
woul d a POSI TA have to | ook that up to nmake that
determ nation?

A.  Soneone who is famliar with plastics
woul d -- woul d know.

Q And would a POSITA in the field of the
"441 invention have known that those materials are
transparent ?

A Yes.

Q Well, how would a POSITA in the field of

the '441 patent know or be famliar with PET

resin?
MR. ERI CKSON: Objection. Form
THE W TNESS: Various -- various ways.
So No. 1, in classes for manufacturing --
they -- actually, there are handbooks. |

have actually provided the Kal pakjian

reference that shows what would -- happens to
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pl asti cs.

There are al so other books that wll
reference it in terns of what plastics are.
You can also go to the manufacturers of those
pl astics, and they give you specifications
and what nodifications you can nake to them

So while PET is transparent, right, you
can also add additives to it, which | believe
I'"ve nentioned in nmy report, and there are
ot her things that can be done.

So one quick reference nowadays has
becone | ooking at the reference of MatWeb
where they bring in all of the materi al
references fromdifferent vendors, and -- and
have themin one |location for properties.

BY MR. SHVODI AN:
Q You referenced sone places that a POSI TA
could -- could ook up this information

But woul d this be sonmething a PQOSITA

woul d know wi t hout | ooking it up that PET resin
was transparent?

MR. ERI CKSON: Objection. Form

THE WTNESS: A PCSITA requires a state
of POSI TA based on experience, not by

geneti c-born data.
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So this is sonething that they would
acquire at one point. So at one point, they
had to ook it up or they were told by
soneone or they had to inquire in part of
their work.

BY MR SHVODI AN:
Q  Under st ood.

But my question is at this -- at the

point in time of the earliest filing here,
April -- what is it -- April 19, 2010, would a
POSI TA know that a PET resin was transparent

wi t hout | ooking that up?

MR. ERI CKSON: Objection to form

THE WTNESS: |f that POSI TA had wor ked
particular with PET before, yes.

BY MR SHVODI AN:
Q Well, in your opinion, would a POSITA in
the field of the '441 invention have worked with

PET before?

A. | believe that when | said that, | said
pl astics, not particular PET. If | msspoke, I'm
sorry, but | believe ny record states that it's
pl asti cs.

Q | understand that.

But nmy question now is: Wuld a POSITA
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on April 19 in 2010 in the field of the '441
pat ent have known that PET was transparent?
MR. ERICKSON: Objection to form Asked
and answer ed.
THE WTNESS: |'mstill getting the sane
understandi ng from your question.
So unl ess you want to ask a different way

or sonething, I"mstill conveying that a

PCSI TA back in 2019 would have been fam li ar

with plastics, right. PET could have been

one of the plastics, yes. |Is it clear? Yes.

But dependi ng on the project, there mght be

different needs of it.

So it's conpletely general on there; the

POSI TA woul d have been familiar with plastics

in general. Their properties were to |ook

t hem up.

BY MR SHVODI AN:

Q My question is not about plastics. |
want you to focus on ny question and answer the
question | ask.

| asked specifically about PET. Wuld a
POSI TA on April 19, 2010, have known that PET
was -- or PET resin was transparent?

MR. ERI CKSON: nbjection. Form Asked
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and answer ed.

THE WTNESS: At the time, a POSITA would
have | ooked it up and found out the
properties of PET and determ ned that, yes,
it can be transparent. And it can also be
modi fied from being transparent, dependi ng on
t he manufacturing additives; a POSI TA | ooks
that information up

If you ask nme right now for any other
material, |I'ma POSI TA. I would still | ook
up that information to make sure |'m not
recalling sonmething fromthe past or if
sonmet hi ng has been changed.

BY MR SHVODI AN:

Q So is it your opinion that a POSITAis in
possessi on of all know edge they could | ook up, is
that the standard for POSITA you applied in
renderi ng your opinion?

MR. ERI CKSON: Objection. Form

THE WTNESS: | believe a POSITA is a
person who has a good foundati on background
of it and will not nake rash, | would say,
decisions on materials, material properties,
wi t hout doubl e-checki ng those properties.

111
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BY MR SHVODI AN:

Q Well, you understand that the standard
for witten description is based on what a POSI TA
woul d understand at -- at the time; correct?

A.  Yes.

MR. ERI CKSON: Onbjection. Form
BY MR SHVODI AN:

Q And so |I'm asking what a POSI TA woul d
know, not what a POSITA could | ook up, but what a
PCOSI TA woul d know as of April 19, 2010.

So as of April 19, 2010, would a POCSITA
know t hat PET was a transparent material ?
MR. ERI CKSON: Objection. Form Asked
and answer ed.
THE WTNESS: So | believe paragraph 56

outlines it well. The |ast sentence, "A

PCSI TA woul d have known that each of these

materials are transparent.”

And because PET is there, yes, that

knowl edge conmes from the experience and

havi ng | ooked up the information in the past.
BY MR SHVODI AN:

Q VWhat experience would a PCSITA in the
field of the '441 invention have had with PET that

woul d have informed them about its properties?
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A.  They would have used it at one point or
another as a material for either injection nold,
in thernoformng, or blow nolding, or evaluating
it. Even if they didn't use it, they may have
considered it as part of a materials eval uation.
Q Wuld they have known that PET could be
used in the blow nol ding process?
A. Yes. They would have been able to
certify whether that was part of that materi al
that could have been included in discussions with
manuf acturers.
(Exhi bit 2005 was received and mar ked
for identification on this date and is
attached hereto.)

BY MR SHVODI AN:

Q I've upload the Exhibit 2005, if you
could take a | ook at that.

Let nme know when you have that.

A. | see the exhibit.

Q So Exhibit 2005 is the 5,723,202 patent
i ssued to Mueller, et al.; correct?

A. That is correct.

Q And you cite Exhibit 2005 in paragraph 57
of your declaration; correct?

A. | believe | do.
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Q Wuld a POSITA -- well, let me back up.

I's Exhibit 2005 referenced anywhere in
the '441 patent?

A. | will have to doubl e-check that right
NOW.

At a quick glance, it does not appear to
be.

Q Is Exhibit 2005 referenced anywhere in
the ' 934 application?

A. | would have to go back and doubl e-check
that, as well.

It does not appear at this time, and |
can't do a search. Search is off on Exhibit
Share. So | have to do a quick scan visually.

Q \What is the PET used for in Exhibit 2005,
which is the '202 patent?

A. 1'"mhaving trouble zoom ng in because
that's not one of the ones | printed.

The title of the patent is "Transparent
Printer Media Wth Reflective Strips for Media
Sensi ng. "

Q And what you know do the PET is used for
in that invention?
A. | have to go back and -- and review

This is not one of the patents | revi ewed

09: 21: 06

09: 21: 20

09: 24: 53

09: 25:13

09: 25: 31

Page 40

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

recently.

So | have to -- and this thing keeps
zooming in and out. \Where's the number -- the
film--

Q If it would help to have a searchable

copy, |'m happy to get that you.

A It's alot easier. | knowit's the film
thing, but I don't want to be off-record with the
wrong nunber, kind of thing.

Yes, printable -- searchable copy is a
| ot easier because then | can refer directly to
the section of it. | have in here --

Q | just sent a PDF to your counsel that
they can forward to you.

MR. ERICKSON: Was it by e-mmil, Daniel?

MR. SHVODI AN:  Yes.

MR. ERICKSON: Okay. I'mstill waiting
on it. Although | have a clean copy here.

MR. SHVODI AN:  |If you want to send hima

cl ean copy, that's fine.

MR. ERI CKSON: Sounds good. There it is.

Okay. That's being sent to you,

Dr. Roj as.
THE WTNESS: Still in the electron
cl oud.

09: 26: 16

09: 26: 32

09: 27: 57

09: 28: 07

09: 29: 02

Page 41

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BY MR SHVODI AN:
Q Have you received a copy?
A. | have. |I'mopening it up and running
the search
| have the searchable system now. Can
you repeat the question, please?
Q Yeah.
So the question is: Wat was PET used
for in Exhibit 2005, which is the '202 patent?
A. | believe it's a sensing strip on it, and
I would have to read the patent and -- to get you
exactly on the nunber.
Vhat |'mfamliar, at |east, with these
| arge printers, and particular that PET material,
is at tinmes they use themfor a strip that's about
this big (indicating) with little marks that you
read the marks as it goes through.
But | have to go back and read this one
because | believe I'mrecalling the printer | just

took apart.

Q Okay. Are you still reviewing the --
A.  Yes.
Q Ckay.

A. So it is -- as | stated, it is the

transparent nedium 21 which is described in Colum
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2, lines 15 through about 19 where it discusses
PET.

Q Was that used to make the reflective
strip in the patent?

A. It's a coating, | believe, that is
di scussed earlier on.

Q Were you finished?

A.  Yes.
Q Okay. Sorry. | thought -- you said
"earlier on." | thought you were continuing.

Okay. Can you | ook back to page 7 of

your decl aration?

A.  Yes.

Q Do you see in paragraph 14 where you
describe a POSITA in the field of the '441 patent?

A Yes.

Q And you state that they would have [as
read]:

"...a bachel or degree or higher in
mechani cal engi neering, materials science, or
physics and at |east two years of practical
experience in the field of container design
man-" -- "container design and manufacturing,
i ncl udi ng experience perform ng engi neering

anal ysi s, design, and product devel opnent in
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fluid containers.

Is that correct?

A.  Yes.

Q So would a POSITA with that background
and experience in container design and devel opnment
of fluid containers be famliar with the '202
patent which is Exhibit 20057

A. They may or they may not. It depends on
t heir background.

Q You understand that a POSITA is a
hypot heti cal person used in | egal analysis. W're
not tal king about specific individuals. A POSITA
is a hypothetical individual.

Do you have that understandi ng?
MR. ERI CKSON: Objection. Form
Argunent ative.
THE W TNESS: Yes.
BY MR SHVODI AN:

Q And you described a POSITA in
par agraph 14 of your declaration; correct?

A Yes.

Q So would the person -- a hypothetica
person with the experience |listed in paragraph 14
who has "a bachelor's degree or higher in

nmechani cal engi neering, materials science or
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physics, and at |east two years of practical
experience in the field of container design and
manuf act uri ng, including experience perforn ng
engi neeri ng anal ysis, design, and product

devel opnment in fluid containers,” would that
person have know edge of the '202 patent?

MR. ERI CKSON: Objection. Form

THE WTNESS: | believe | answered that.
They may or may not, depending on their
background of the POSI TA.

| understand that you said it's a
hypot heti cal, generic statenent. But PQOSI TAs
are engineers that work in the field that
have a particul ar background. One person nay
be working just with a very particular
section of that engineering.

It doesn't nmean that they have the ful
breadth of all patents, right. They may or
may not, is the answer.

BY MR SHVODI AN:

Q So is it your opinion that a POSITA could
potentially have know edge of any piece of
information in the world, depending on their
experience, their personal experience?

MR. ERI CKSON: Objection. Form

09: 38: 36
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THE W TNESS: They may have know edge of
very particul ar aspects, sone nore than other

t opi cs.

BY MR SHVODI AN:

Q So in form ng your opinions that are
expressed in your declaration, is this a standard
that you applied for the know edge of a PQSI TA?

A. The standard that | apply which |I've
listed out in paragraph 14 is soneone that has the
bachel or's degree in nechanical engi neering and
experience, right. And that experience | ooks at
doi ng patent searches; that |ooks at doing the
engi neering analysis, right.

Whet her they | ooked at particularly one
poi nt or another the '202 patent, or any of the
ot her patents specifically, because that's what
you' re asking, | cannot guarantee.

| can tell you that a PCSI TA woul d have a
structural engineering background. It would know
how to do a free body diagram They woul d be
fam liar with drawings. That's a POSITA for ne;
sonmeone who has the educational background and the
experi ence.

Q Well, in formng your opinions, did you

consider a POSITA in the field of the '441 patent
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to have know edge of Exhibit 2005, which is the
2002 patent?

MR. ERI CKSON: Objection to form

THE W TNESS: | believe |I've answered the

questi on.
BY MR SHVODI AN:
Q | don't believe you have. | have not
asked that specific question
So can you pl ease answer the question
asked?
MR. ERI CKSON: Objection. Argunentative.
THE WTNESS: | believe a POSI TA woul d
have background to PET material, and they

woul d have done searches, simlar patent

searches, that may include the '202 patent on

it.
So this is part of, like, |ooking
mat eri al up.
BY MR SHVODI AN:
Q So what would a POSITA in -- on April 19,
2010 have known about PET?
MR. ERI CKSON: Objection to form
THE W TNESS: They woul d have known it's
a plastic that they can use for a variety of

manuf act uri ng processes; that you can bl ow
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mold it, thernmoform injection nolding; that

the material properties can be found in

text books; that it doesn't not have the sane

properties of a metal, right.

And that it's -- they can do the
background search, depending on what they are
| ooking for, particularly, in the materi al
for their functional requirenments on it; that
it could be clear; that you could al so have
additives on it, and it could be turned into
di fferent opaque; that if you raise it past
its glass transition tenperature, you'll |ose
integrity of -- of the material; potentially
the recyclability of the nateri al

BY MR. SHVODI AN:

Q Wuld a POSI TA have known that PET is a
resi n-based plastic?

A. A PCSITA would have to actually
potentially look it up, depending on their
experience; that not all plastics are resins and
not all resins are plastics. | know colloquially
they are used that way but they are not.

Q That wasn't ny question. | want you to
answer the question | ask

Wul d a POSI TA have known that PET is a

09:43:16

09: 43: 34

09: 44: 02

09: 44: 24

09:44: 43

Page 48

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

resi n-based plastic?
A.  Yes.
Q Wuld a -- would a POSITA in April of
2010 have known about the use of PET for nmaking
fluid containers?
A.  Yes.
Q How woul d they have know edge of that?
MR. ERI CKSON: Objection to form
THE WTNESS: In part of the evaluation
of a material that they consider plastics,
when you | ook up the materials, it tells you
what often they can be used for for exanples
in the field.
BY MR SHVODI AN:
Q And woul d one of those exanples would be

fluid containers in regard to the use of PET?

A.  Yes.
MR, SHVODI AN:  All right. | knowit's
only been about 45 ninutes but |I'mgoing to

be switching a |ine of questions. So can we
take just a five- or ten-mnute break now,
what ever you woul d prefer?

MR. ERICKSON: It's okay with ne.

Dr. Rojas, all right?

THE W TNESS: Yes.
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MR. SHVODI AN:  Okay. Why don't we just
say a ten-nminute break. W'IIl come back
about 9:57.

MR. ERI CKSON: Sounds good.

THE VI DEOCGRAPHER: W are going off the
record at 9:47 a.m

(Short break taken.)

THE VI DEOGRAPHER: We are on the record
at 9:59 a.m, and this is the beginning of
Media 3 in the deposition of Dr. Fol kers
Eduar do Roj as.

BY MR SHVODI AN:

Q Dr. Rojas, can you |l ook to page 26, 27 of
your declaration? Do you see on page 27, there
are two figures at the top of that page?

A Yes.

Q And the figure on the right is Figure 2
of the '813 application; correct?

A.  Yes.

Q Now, you analyzed whether an earlier
application provided witten description support
for Figure 2 of the '813 application; correct?

A Yes.

Q And what is your understanding how t he

'813 application is relevant to whether the '441

09:47: 21
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patent is PGR-eligible?
MR. ERI CKSON: Onhjection to form
THE W TNESS: So ny understanding is that
it is claimed that the '813 application
because of these shading |lines that they have
i ncl uded, has new material, which | disagree
wi t h.
BY MR SHVODI AN:
Q Vhere would you -- where would you need
to find support for 8- -- for Figure 2 of the '813
application for the '441 patent not to be
PCR- el i gi bl e?
MR. ERI CKSON: Objection to form
THE W TNESS: Okay. So can you repeat
t he question? Because you're using nunbers,
and | have to correlate to which one.
BY MR SHVODI AN:
Q  Under st ood.
Where woul d you need to find support for
Figure 2 of the '813 application in order for the
'441 patent not to be PGR-eligible?
MR. ERI CKSON: Objection. Form
THE WTNESS: So directly on the line of
continuation pattern. So right here is the

' 195 application.
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BY MR SHVODI AN:

Q  Vhen was the '195 application filed?

A. | do not recall at the top of ny head.
But it has a priority date of the -- April 19,
2010.

Q Well, if you |l ook at the cover of the
'441 patent, which is Exhibit 1001, do you see
under the list of Related U. S. Application Data
when the '195 application was filed?

A.  Yes.

Q VWhen was the '195 application filed?

A. In the '441 under Related U.S.
Application Data, it says that the [as read]

16- 800, 195 was filed on February 25, 2020.

Q And you obviously recognize that February

25, 2020 is after March 15, 2013; correct?

A.  Yes.

Q So the -- where would you have to find
support for Figure 2 of the '813 application for
the '441 patent not to be PGR-eligible?

A. It keeps going down all the way to the
'934 application, which was filed on April 19,
2020 -- sorry, 2010 -- April 19, 2010.

Q So is your answer that you would have to

find support for Figure 2 of the '813 application
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in the '934 application filed on April 19, 2010,
in order for the '441 patent not to be
PGR-el i gi bl e?

MR. ERI CKSON: Objection. Form

THE W TNESS: So, yes, as of the '195
application, there was no new naterial. The
only new nmaterial that was considered by a
patent exam ner was to be the shading on a
design patent, which is the '813 application
SO0 -- which | believe was erroneous.

So before that, none of this would have
been PGR-eligible at all. Al of the content
was approved al ready by the patent office.

BY MR SHVODI AN:
Q Well, I want to ask for a clarification
about part of your answer.

You said as of the '195 application,
there was no new material. Are you contending
that there was no new material in the '195
application relative to the '934 application?

MR. ERI CKSON: (nbjection. Form

THE WTNESS: | believe that all of the
material for the '441, for the '195,
including the '813, the inventor had the

possession of all of the claimmterial at
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the time of filing of the original '934
application filed on April 19, 2010.
BY MR SHVODI AN:

Q And in form ng your opinions expressed in
the declaration, did you confirmthat by | ooking
at the '934 application?

A.  Yes.

Q Can you |l ook at Exhibit 1020, which was
provided to you earlier? And that is a copy of
the '934 application.

Let ne know when you have that.

A. | have that.

Q Can you point to nme where in the '934
application that there is witten description
support for Figure 2 of the '813 application?

A.  The Exhibit Share keeps zooning in and
out when | try to do this. |Is there any way | can
get this in PDF, please?

Q Yes. Exhibit 10207?

A Yes.

Q Sure. Let nme send that to your counse
ri ght now

MR. ERICKSON: | can just take the one
off of the Exhibit Share if you want, Daniel.

MR. SHVODI AN: Okay. That's fine. Thank
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you.
MR. ERI CKSON:  Ckay.
THE WTNESS: | couldn't downl oad.
MR. ERI CKSON: You have to cone back out
to the list. I'msending it over now.

BY MR SHVODI AN:
Q Al right. Just let nme know when you
have that and are ready to continue.
MR. ERI CKSON:  Sent.
THE WTNESS: Okay. |In the detailed
description on page 7, it says that [as

read], "...a nmetal |lid to cooperate with the
cont ai ner body which may include a pop top
easy-open |lid 131 to provide access to the
user of the contents of the container body."
BY MR SHVODI AN:
Q Does that description fully describe the

shape shown in Figure 2 of the '813 application?

A. | believe it's running a text
recognition. Because the copy that | received
doesn't have text recognition for -- to do a quick
sear ch.

Q That's fine.
A If | remenber correctly, it refers to the

standard netal lid that's using soda cans.

10: 08: 05

10: 09: 19

10: 09: 43

10: 10: 29

10: 10: 46

Page 55

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Have you conpleted a text recognition?

A. Yes. And | think it can be described on
material that's on PD- -- in the PDF on page 11
and which also includes [as read]:

"While the intention is susceptible to
various nodifications and alternative forns,
speci fic enbodi nents, therefore, have been
shown by way of exanple in the draw ngs and
are herein described in detail."

So this would be an exanpl e.

Q But where -- where is there specific
support for Figure 2 of the '813 application?

A. It has it on the |last page on 17, which
descri bes an easy-to-open top.

And by reading the text, it says, [as
read], "This is only to serve as an
enmbodi ment and they are susceptible to
various nodifications and alternative forms."

So this is part of that alternative form
Q Let me -- let me try and unpack that.

So you referred to Figure -- to page 17
of the '934 application, correct, which has,
believe, Figures 4, 5, and 6 shown on it.

A.  Yes.

Q Do any of those figures, Figures 4, 5,
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and 6 show the design that is in Figure 2 of the
'813 application?

MR. ERI CKSON: Objection. Form

THE W TNESS: A copy paste? No.
BY MR SHVODI AN:

Q Well, let's start with Figure 6. That
clearly does not show the design of Figure 2 of
the '813 application; correct?

MR. ERI CKSON: Objection. Form
BY MR SHVODI AN:

Q Let ne -- let nme restate that to be

clearer.
Figure 6 of the '934 application clearly
does not show the design of Figure 2 of the '813
application; correct?
MR. ERI CKSON: Objection. Form
THE W TNESS: A copy paste, no.
BY MR SHVODI AN:
Q It's a yes-or-no question. | don't know

what you nmean by "copy paste."

MR. ERI CKSON: Objection. Argunentative.

BY MR. SHVODI AN:
Q Does Figure 6 of the '81- -- of the '834
application show the design of Figure 2 of the

'813 application?
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MR. ERI CKSON: Objection to form Asked
and answer ed.
THE WTNESS: So | believe | answered it.
BY MR SHVODI AN:
Q You did not. Please answer the question
MR. ERI CKSON: Objection. Argunentative.
Asked and answered.
THE W TNESS: A copy paste is -- no.
It's not a copy paste exactly one for one.
BY MR SHVODI AN:
Q Figure 6 doesn't look anything like
Figure 2 --
MR. ERI CKSON: Objection. Argunmentative.
Objection to form
BY MR SHVODI AN:
Q ~-- right?
A | will answer again. A copy paste -- it
is not a copy paste that is exactly the imge.
Q Is it your opinion that Figure 6 of the
'934 application would support a claimin a design
patent for Figure 2 of the '813 application?
MR. ERI CKSON: Objection. Form
Cbj ection to scope.
THE WTNESS: In the context of reading

t he whol e patent of the "934, it does support
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it.

BY MR SHVODI AN:

Q How does it support it in the context of
reading the full '934 application?

A. The '"934 application refers to a standard
lid or the top on it, and | believe that that, in
conjunction with the statenent that [as read]:

"...while the invention is susceptible to
various nodifications and alternative fornmns,
specific, enbodi nents therefore, have been
shown by way of exanple in the draw ngs
herein in detail."

Q Let me unpack that.

VWhere is the word "standard" found

anywhere in the '934 application?

A. The word "standard," | believe, it is not
found in the '934 application upon running a quick
search.

Q So when you have answered repeatedly
referring to the standard pop-top lid, the patent
never nentions any stan- -- or the '934
application never nentions any standard pop-top
lid design; correct?

A. | would have to review the '934

application again, as the material, | believe, is
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covered in there.
Q Well, you just confirnmed that the word

"standard" is not in the '934 application;

correct?
A. Page 2.
[As read]: "Containers having an easy
open and have been used with nmetal lid with

containers in order to provide a sorts of
mer chandi se of beer and soda for a nunber of
years. These nmetal containers are forned
fromcutting the netal and formi ng the neta
to an appropriate shape.”
| believe here it is at the end.
"However, the pop-top lid is very popul ar
with consuners and fairly inexpensive to
purchase.” And | believe | covered that in
my report, as well.
Q Are you still looking for that support?
A. | believe | answered the question. | was
actually looking in the -- in ny report alittle
bit nore.
Q Okay. | was waiting for you. | thought
you were | ooking to add nore to your response.
So the word "standard" is not used

anywhere in the '934 application, correct?
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MR. ERI CKSON: Asked and answer ed.
BY MR SHVODI AN:

Q W've confirnmed that; right?

MR. ERI CKSON: Objection. Asked and
answer ed.

THE W TNESS: So running the OCR test, it
says -- it doesn't show up any results on the

PDF.

BY MR SHVODI AN:

Q And the '934 application doesn't say that
all of the nmetal |ids have the sane design
correct?

A. Not to ny know edge.

Q And the lids shown on the | ast page of
the '934 application in Figure 4, that is a
di fferent design than the design of Figure 2 of
the '813 application; correct?

MR. ERI CKSON: Objection. Form
THE W TNESS: Uncl ear on what you are
stating.
BY MR SHVODI AN:

Q Those two drawings differ in a nunber of
ways; correct?

A.  Yes.

Q And I'"'mreferring to Figure 4 of the '934
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application and Figure 2 of the '813 application.
A.  Yes.
Q For exanple, one end of the tab in
Figure 4 of the '934 application is a straight
line and is squared off at the end; correct?
MR. ERICKSON: Onhjection to form
THE W TNESS: Yes.
BY MR SHVODI AN:
Q And that is not shown anywhere in
Figure 2 of the '813 application; correct?
MR. ERI CKSON: Objection. Form
THE W TNESS: Yes.
BY MR SHVODI AN:
Q And the shape of the score |ine where the
can will open is different in Figure 4 of the '934
application and Figure 2 of the '813 application;
correct?
A.  Yes.
Q So Figure 4 of the '934 application shows
a different design than Figure 2 of the '813
application; correct?
MR. ERI CKSON: Objection. Form
THE WTNESS: In the context of reading
t he whol e patent, Figure 2 of the '813

application is supported by witten
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description in the original filing of the
'934 application in the context of what |
read; that there can be -- this is an
enbodi ment of that.
BY MR SHVODI AN:
Q Do you have any understandi ng of the
coverage provided by a design patent clainf
A. A design patent would have to cover, what
is my understanding, just what is in solid |ines.
Q Do you believe that including in the
specification other -- the words "other
enbodi nents" allows the departure fromthe design
shown in the figures of the design patent to
provi de coverage of other designs?
MR. ERI CKSON: Objection. Form
THE WTNESS: | believe that the '934
applications, the figures were updated per
t he patent exam ner's request, and this is
the early version of it, which then the
pat ent exam ner approved as having all ful
support of that.
| do not have that additional material in
front of me at this tine.
BY MR SHVODI AN:

Q I'masking you about this Exhibit 1020,
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which is the original '934 application filed on

April 19, 2010, and whet her that provides support.

So the question is whether that provides
support for Figure 2 of the '813 application?

MR. ERICKSON: Asked and answer ed.

BY MR SHVODI AN:

Q Andis it --

MR. SHVODI AN: | didn't ask a question

yet, Counsel
BY MR SHVODI AN:

Q Is it your opinion that sinply by
i ncluding the words referencing "other
enbodi ments” -- let me strike that.

Is it your opinion that the design shown
in Figure 4 of the '934 application, as well as
the reference in the specification to "other
enmbodi nents" is sufficient to provide witten
description support for Figure 2 of the '813
application?

A. As | believe the patent history shows,
that the '813 application for design, right,
referenced the '195 application, which we've
al ready discussed the filing date on that.

And up to that point, everything in the

prosecuti on history was already approved going
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back to the '934 application filed on April 19,
2010.
MR. SHVODI AN:  Move to strike as
nonr esponsi ve.
BY MR SHVODI AN:

Q You're not answering ny question. |
didn't ask anything along those lines. So please
focus on the question |I'm asking.

I"mtal king about the '934 application
filed on April 19, 2010.

And nmy question was: |Is it your opinion
that the design shown in Figure 4 of the '934
application, as well as the reference in the
specification to "other enbodi nents,” is
sufficient to provide witten description support
for Figure 2 of the '813 application?

A. | believe, and it is ny opinion based on
the entire prosecution history, that the patent
office has already found it to be sufficient,
based on the figure that was already accepted in
the '195 application. So yes.

Q \VWhere did the patent exam ner state that

everything in the '813 or -- I'msorry -- that

everything in the '195 application -- well, let ne

strike that. Let ne go back to what you said.
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You stated, "It is my opinion based on
the entire prosecution history that the
patent office has already found it to be
sufficient based on the figure that was
al ready accepted in the '195 application."

What statement by the patent office are

you referring to?

A. So the '195 application did not get
flagged for containing new material at all, is ny
under st andi ng, having read the prosecution
hi st ory.

Q Do you see any statement by the exam ner
saying, "I checked to see if the '195 application
had any new material, and it does not," or
anyt hi ng al ong those |ines?

MR. ERI CKSON: Objection. Form

THE WTNESS: | would have to go back and
doubl e-check all the prosecution history for
the ' 195.

BY MR SHVODI AN:

Q And you recognize that it was the patent
owner that represented to the patent office that
the '195 application was a continuation and did
not add new matter; correct?

MR. ERI CKSON: Objection. Form

10: 30: 44

10: 31: 09

10: 31: 25

10: 31: 40

10: 31: 52

Page 66

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE W TNESS: Correct.
BY MR SHVODI AN:

Q Well, absent anything said in the
prosecution history; absent anything that you
beli eve the exami ner said, |I'm asking you a
question now sol ely about Exhibit 1020, which is
the '934 application and Figure 2 of the '813
application.

So di sregardi ng anything that my have
happened in the prosecution history, anything that
you think that happened in the prosecution
hi story, can you point me to where there is
written description support for Figure 2 of the
"813 application in the '934 application?

MR. ERI CKSON: Objection. Asked and

answer ed.

THE W TNESS: You're asking nme to

di sregard the patent office that -- the

patents that were issued. | -- | haven't

done that, of disregarding the entire patent
hi story of a docunment as part of the

anal ysi s.

BY MR SHVODI AN:
Q Well, you're looking at -- right now,

| ooking at Figure 2 of the '934 application
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You have that in front of you; correct?

A. | have Figure 2 of the '813 application
pul | ed up.
Q I'msorry.

Yes, you've got Figure 2 of the '813
application and you have Figure 4 of the '934
application; correct?

A. On page 27, I'mlooking at Figure 2 of
the '813 application as it corresponds to its
direct lineage of continuation patent of the '195
application, Figure 4.

Q Yes. But |I'mnot asking you about that.

" m asking you about Figure 4 of the '934
application that was filed on April 19, 2010.

So do you have Figure 4 in front of you?

A Yes.

Q Al right. Now, | want to go back to an
earlier question that | asked that | don't believe
you answer ed.

VWhat is your understanding of the -- what
i s your understanding of the |egal standard for
the clainms of a design patent application?

MR. ERI CKSON: Objection to form and

scope.

THE W TNESS: | believe | answered the
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first order, what a design patent is on it,
which is it covers the solid lines of it
t here.
BY MR SHVODI AN:
Q Do you believe that the words in the
design patent -- well, strike that.

If a design patent specification includes

the words "or other enmbodi ments,"” do you believe
t hat expands the scope of coverage of the design
patent to all other enbodi mnents beyond the
drawi ngs in the design patent application?
MR. ERI CKSON: Objection to form and
scope.
THE W TNESS: So you're confusing ne.

Because you're saying the witten description

of -- in a design patent, and ny

understanding is a design patent is draw ngs.
So | don't understand your question.
BY MR SHVODI AN:

Q Do you understand that there can be words
associated with -- as part of a design patent
application, in addition to figures?

A.  Yes. The way the question was asked, |

was a little bit confused by the references of --

| believe you were trying to say utility patent

10: 35: 23

10: 35: 40

10: 35: 51

10: 36: 15

10: 36: 39

Page 69

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

and desi gn patent conparing, but you only stated
design patent on it.
So if you can ask the question again
or -- | was confused by it.
Q Sure. Happy to clarify.
| said, if a design patent
specification -- well, let ne -- let ne back up
just so we're clear.
Do you understand what the specification
of a patent includes?
A.  Yes.
Q Vhat does it include?
A. It includes the material, everything from
t he background all the way down to the clains.
Q So if a design patent specification

i ncl udes the words "ot her enbodi nents," do you
bel i eve that expands the scope of the design
coverage of the patent to all other enbodinents
beyond the drawi ngs in the design patent
application?
MR. ERICKSON: Objection to form Scope.
THE W TNESS: So because you're stating
on a design patent, | have to be very careful

on how | ' m answering because |I'mnot a

| awyer, and | don't know the inplications of
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t hat .

BY MR SHVODI AN:

Q So you can't answer the question?

A. In autility patent, which I'm nore
fam liar with, then yes, it includes that other
enmbodi ment .

In a design patent, | don't know the

| egal ese or repercussions of that statenent
because |'m not a | awyer.

Q Do you know whet her including the words
"ot her enbodi nents" in the specification of a
parent application provides adequate witten
description support for a design patent beyond the
actual figures in the parent application?

MR. ERI CKSON: Objection. Form Scope.
Asked and answer ed.

THE WTNESS: | believe | answered that
question as to the best of ny ability thus
far.

BY MR SHVODI AN:

Q Wuld you agree that Figure 2 of the '813
application is not depicted anywhere in the
figures of the '934 application?

MR. ERI CKSON: Objection to form

THE W TNESS: Yes.
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BY MR SHVODI AN:

Q Were you ever told by counsel the |ega
standard for determning if there is witten
description support in a parent application for a
design application or -- I'"msorry. Let ne reword
t hat .

Were you ever told by counsel the |ega
standard for determning if there is witten
description support in a parent application for
the clainms of a design patent?

A. | believe they did. And |looking at the
figures of the '934 patent as it was released from
the patent office, that figure is included in
Figure 4 of it if you do the nunmber search

So you relate it to -- you're asking ne
to ignore all of the exam ner and patent
prosecution history, which is -- | don't know if
it's appropriate for this.

Q And that Figure 4 of when the '934
application issued on April -- or issued as the
'296 patent, is that what you're referencing?

A. So when it issued, yes, it would be the
10,000 -- or 10,604,296 and that's how it should
be.

Q And is Figure 4 of that '296 patent
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depicted in Exhibit 1020, which is the '934
application filed on April 19, 20107
MR. ERI CKSON: Objection. Form
THE WTNESS: |If | renmenber reading the
prosecution history, the patent exam ner
asked themto revise their draw ngs, and they
subm tted revise drawi ngs, and then that went
t hrough fi ne.
There was no new material, if | remenber
correctly, going through the prosecution
hi story.
MR. SHVODI AN:  Move to strike as
nonr esponsi ve.
BY MR SHVODI AN:
Q If you could please focus on my question
and answer the question |'m asking.

Is Figure 4 of the '296 patent depicted
in Exhibit 1020, which is the '934 application
filed on April 19, 2010?

MR. ERI CKSON: Objection. Form

THE WTNESS: It is ny opinion that the

drawi ngs were cleaned up in the context of
the full '934 application and prosecution
hi story, and it has support to be depicted.

111

10: 43: 09

10: 43: 25

10: 43: 33

10: 43: 56

Page 73

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BY MR SHVODI AN:

Q Vhat do you nean by "cl eaned up"?

A. | believe the figures were just cleaned
up in CAD and --

Q Is it your testinony that Figure 4 of
Exhi bit 1020, if that were to be drawn in CAD, it
woul d ook like Figure 2 of the '813 application?

A. That is not.

Q Okay. So it's not just taking the
figures and putting themin CAD. O her changes
were nmade to the figures of the '934 application
correct?

A. | believe that the patent itself, and
that the inventor had possession of the entire
claimsubject, what is covered in the '934
application and was rel eased.

Q That's not my question. Wuld you pl ease
focus on nmy questions, or we're going to be here
all day. | will keep asking themuntil you
answer .

MR. ERI CKSON: Objection. Argunentative.
BY MR SHVODI AN:

Q Is Figure 4 of the '296 patent -- well,

let me -- let me start over on that.

Is Figure 2 of the '813 application
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depicted in the '934 application?
MR. ERI CKSON: (nbjection. Asked and
answer ed.
THE WTNESS: | believe |I've answered
this one several times: As a copy paste, no.
BY MR SHVODI AN:

Q And there are nunerous changes to the
design shown in Figure 4 of the '934 application
relative to Figure 2 of the '813 application
beyond just shading; correct?

A. There's audio in the back. Can you read
t he question again, please?

Q There are nunerous changes to the design
shown in Figure 4 of the '934 application relative
to Figure 2 of the '813 application beyond just
shadi ng; correct?

A.  Yes.

Q The shape of the tab is different;
correct? The shape of the pull tab, to be clear.

A. Yes. And as |'ve answered, these
drawi ngs, what you are sharing of the '934
initially submtted to the patent office is not
the drawi ngs that were released that are after the
exam ner requested, if | renenmber correctly, for

the drawi ngs to be cl eaned up.
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Q Please just answer the questions I'm
asking, and we'll get out of here a | ot sooner.
The shape of the scored area where the
opening in the lid will be forned, as shown in
Figure 4 of the '934 application, is different
than the shape of the scored area shown in
Figure 3 -- or Figure 2 of the '813 application;
correct?
MR. ERI CKSON: Obj ection. Asked and
answer ed.
THE WTNESS: So | believe that |'ve
answered this in the context of the whole
patent as a copy paste. You're -- yes.
BY MR SHVODI AN:

Q In the shape of the contour |ines that
extend fromthe side of the tab in Figure 2 of the
'813 application, are different than any contour

lines shown in Figure 4 of the '934 application;

correct?
MR. ERI CKSON: Objection. Form
THE WTNESS: | believe |'ve answered the
question. It's not a copy paste.

BY MR. SHVODI AN:
Q I've never asked the question before

about the contour lines. So please answer the
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question asked.
Is the shape of the contour |ines that
extend fromthe side of the tab in Figure 2 of the
'813 application different than the contour |ines
shown in Figure 4 of the '934 application?
MR. ERI CKSON: Onbjection. Form
THE W TNESS: Once again, yes, and these
are not the fully released draw ngs of the
'934 application

MR. ERI CKSON: Counsel, we're getting
pretty close to an hour here. You want to
take a break, or are we wapping up this line
of questioning soon, or how would you like to
do this?

MR. SHVODI AN: G ve nme a ninute, please.

MR. ERI CKSON:  Ckay.

BY MR SHVODI AN:

Q Dr. Rojas, you agree you reviewed the
'934 application as part of the materials in
preparing your declaration; correct?

MR. ERI CKSON: (nbjection. Asked and

answer ed.

THE W TNESS: Yes.

BY MR SHVODI AN:

Q Okay. |If you could turnto -- starting
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on page 1 of your declaration, in paragraph 4,
there's a list of materials revi ewed.

Is there a reason why you did not Iist
the '934 application as sonmething you reviewed in
form ng your opinions?

A. It should be there. Prosecution history.
It should be there.

Q But it's not there; right?

A. | believe | reviewed it in the context of
| ooking at the prosecution history of the '195

patent application, which is Exhibit 2002.

Q | can assure you, it is not part of that
exhi bi t.
A Wll, I"'mstating that | would have

reviewed it as part of that statenent.
Q | don't follow that answer.

Exhi bit 2002 does not have the '934
prosecution history init. So what -- | don't
foll ow your answer.

Can you explain that?

A. | would have reviewed it by reading the
prosecution history of the '195 patent.

Q VWhich you list here in your expert -- or
in your declaration as Exhibit 2002; correct?

A. Yes.
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Q And Exhi bit 2002 does not contain the
file history of the '934 application?
A. | may have asked for it from counse

and - -

MR. SHVODI AN: Al right. | think we can

take a break.

MR. ERI CKSON: Sounds good.

THE VI DEOGRAPHER: We are going off the
record at 10:54 a.m

(Short break taken.)

THE VI DEOGRAPHER: W are on the record
at 11:06 a.m, and this is the beginning of
Media 4 in the deposition of Dr. Fol kers
Eduardo Roj as.

BY MR SHVODI AN:
Q Dr. Rojas, could you turn to page 62 of
your decl aration?

Are you there?

A.  Yes.

Q Okay. And do you see the figure at the
top of page 627

A.  Yes.

Q And do you see where that cites to the
petition, page 114, and says "enl arged"?

A. Yes.
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Q Well, | don't know if you have the
petition in front of you. |'mhappy to bring it
up i f you want to doubl e-check

But I'Il represent to you that the
petition at 114 does not include any red |ines
on -- that are shown in the enlarged picture on
page 62 of your declaration.

A. | do not have the petition, and I have a
bl ack and white copy. So | cannot.

Q Okay. |If you look at -- if you can pul
up the copy of your -- of Exhibit 2028, which is
your declaration, that was in Exhibit Share; that
shoul d be col or

A. | amon page 61

Q On page 62, there's an enlarged photo at
the top of the page or a figure.

A.  Yes.

Q And do you see the red lines in that
enl arged figure?

A Yes.

Q And I'll represent to you -- if you want
t o doubl e-check this, we can.

But those red lines are not in the figure
on page 114 of the petition.

A. Let's doubl e-check
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Q Sure.

Do you have the petition that you can
pul | up, or do you want nme to get you a copy of
t hat ?

A. CGet a copy, please.

MR. ERICKSON: | can e-mail it.

MR. SHVODI AN:  Okay. Thank you.

MR. ERICKSON: |'mjust verifying that

it's a clean copy.

MR. SHVODIAN: | e-mmiled you a copy but
it's large. It may take a while.
MR. ERI CKSON: Okay. |'m about to send

one, as well.

MR. SHVODI AN: Okay. | just sent it to
Counsel .
MR. ERI CKSON: Okay. All right. | just

sent one to you, Dr. Rojas, but it mght take

alittle tinme.
BY MR SHVODI AN:

Q Vhile we wait for that to come through
Dr. Rojas, did you conmuni cate with anyone during
t he break?

A. | have not comunicated with counsel
during the break.

Q Have you communi cated with anyone about
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the subject of this deposition?

A.  No.

So | have it pulled up. |'mon page 114
of the petition.

Q You see that the figure at the top of
page 114 does not have any red |lines?

A.  Yes.

Q So the figure on page 62 of your
declaration is not just enlarged. It's also been
annot ated; correct?

A.  Yes.

Q Vhat are the red lines intended to
represent?

A. It is intended to represent the
difference -- and | think |I put it here.

The depression that you have in col or
purple on figure -- on the figure that it is on
page 114 of the petition -- and | have to pull up
the col or version of ny declaration, give me one
second, please -- is not part of the first
outline, and that would be included in the context
of material that is covered from page 56 going
forward to 63.

Q Al right. WlII, going back to the

figure on page 62 of your declaration. What is
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the space that's in between those two red |ines?
A. We're on page 62 of ny declaration?
Q Yes.
So on the -- in the figure at the top of
page 62, you have the two red lines, and |I'm
asking: What is the space in between those two

red |lines?

A. | can interpret it as a -- as a fillet,
at best.
Q A what?

A Afillet.

Q MVWhat is that, please?

A.  Curvature.

Q So is that a curvature comng fromthe
depression upward fromthe interior line upward to
the exterior red line?

A. | don't knowif I've actually covered
that material in ny report.

Can you point me to where that -- | bring
that up?

Q | don't believe you specifically address
what that area is. But it is relevant to your
report.

So I'masking you if -- what is your

opinion as to what that area is between the red
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lines shown in the figure on page 62 of your
decl aration?

A. That's part of the Protais -- Protais, if
| remenber correctly, and | pulled it up here.
Here, they refer toit as -- 28 in the Protais
pat ent .

(Reporter clarifying.)
THE W TNESS: So on page 28 of the

Protais patent, he's asking ne to identify a

space in between two of them and that figure

particularly is -- | don't discuss it in ny
report.
The best thing | can do is go to Figure 3

of the '349 patent which outlines to 28 a

number for that region, and that region on

28, it says two |lateral phal anges.

BY MR SHVODI AN:

Q And fromFigure 3 of the Protais patent,
which is the '349 patent, and that is Exhibit
1008, that space that you' ve referred to as a
phal ange, that is extending upward fromthe
depression; correct?

A. | don't refer to that. The patent refers
to themand calls themtwo | ateral phal anxes, and

I would have to read the patent in order to ensure
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that that is correct.
Q Do you see in Figure 3 there is a table
for No. 30, Figure 3 of the Protais patent?
A, Yes.
Q VWhat -- what is your understandi ng of
what that portion 30 represents?
MR. ERI CKSON: Objection. Form
THE W TNESS: As stated in the patent,
Colum 7, line, roughly, 22, "distal end
portion. "
BY MR SHVODI AN:
Q The distal end portion of the reinforcing
groove; correct?
A. Distal end portion conprised of a bottom
wal |, which is 26
Q I'msorry, where are you reading this in
Prot ai s?

A. In Protais, 26 is called a "bottomwall ."

[t's in Colum 7, |ine 30.

Q  Yes.

And it says, "The concave inner wall is
provided with" -- I'msorry. You're reading
at lines 22 of Colum 77

A. W are looking at line 28.

[As read], "The bottom of the holl ow body
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as clainmed in claim2 characterized in that

reinforced grooves No. 3 conprise a bottom

wall 26, and two | ateral phal anges and have a

pl ane of symetry 29."

Q  Yes.

And | was asking you about the portion
| abel ed 30, which | believe is addressed above
around line 22 of that colum.
And that line identifies 30 as the

"distal end portion of the reinforcing grooves."
Correct?

A. Yes. It's pointing towards a contour
line of 27 and 28, or sonething of the shape.

Q And the reinforcing grooves are indents
on the bottom of the container; correct?

A. Reinforcing grooves are | abeled as 3 and
26, depending on which figure you go into.

Q And those are indents on the bottom of
the Protais container; correct?

A. They refer to as reinforced grooves, and
that's the -- what | will refer to them as

Q And I'masking you, if you |ook at
Figure 3, you can see that those are indents from
the bottom of the container; correct?

A.  Can you point ne towards the text that

11:21:19

11:21: 37

11: 22: 01

11: 22: 30

11:22: 58
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actually calls themindents in the patent?

Q I'masking you to | ook at Figure 3, and
fromFigure 3, can you tell if those portions
| abel ed 26 -- the portion |abeled 26, is that a --
is that flat with the bottom is it an indent, or
is it a protrusion?

A. | can only go by what the patent says,
and ' 326 actually says it's a bottomwall of
rei nforced groove 3.

Q And the groove is an indent; correct?

A | will stay with the patent's wording. |
don't want to accidentally put words on the patent
that are not clainmed by the patent.

Q So you're unable to assess Figure 3?7 As
an expert in this field, you can't | ook at
Figure 3 and form an opinion on whether that's an
i ndent, whether that's flat, or whether that's a
protrusion?

MR. ERI CKSON: Objection. Form

Argunent ative.

THE W TNESS: The best | can tell you,

t he best wording is in the patent.

If you want to use "indent" to describe
that that scallop section -- that would be

more of a scallop cutout section. That's

11: 23: 27

11: 23: 47

11: 24: 13

11: 24: 25

11: 24: 51
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what | would use as a -- as a POSA
BY MR SHVODI AN:

Q Going back to your declaration on page
62.

Do you agree that that portion of the
figure between the red lines is a portion that
connects the reinforcing groove to the rest of the
bottom of the container?

MR. ERI CKSON: Objection. Form

THE W TNESS: The | ateral phal anges, 27,

28, which is the portion around what you're
referring to as "indent" around the first
i mpression, yes, connects that scallop region
to the rest of the container.
BY MR SHVODI AN:
Q | want to refer you to Figure 3 of the
'441 patent.

Can you |l et nme know when you have that

up?

A Yes.

Q Do you see the portion | abel ed
"depression 115"?

A Yes.

Q And it's got two arrows. |'m/ ooking at

the portion that arrow b is pointing to.

11: 25: 46

11: 26: 00

11: 26: 44

11: 26: 56

11:27: 31
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Do you see that?

A.  Yes.

Q  And surroundi ng that depression, there is
anot her structure | abeled as a "depression side
wal |l ," correct, "117"7?

A.  Yes.

Q And if you |l ook to page 57 of your
decl aration, do you have that up?

A.  Yes.

Q Do you see the blue line marked in the
first outline that you' ve annotated and added to
that figure?

A.  Yes.

Q That blue line runs outside of the
depression side wall; correct?

MR. ERI CKSON: Objection to form
THE WTNESS: No. It partially defines

the first outline as stated in paragraph 108.
BY MR SHVODI AN:

Q | don't know what you nean by "partially
defines."

But | ooking at the figure, do you see
that blue line is running outside of the portion
of the figure that you just agreed is the

depression side wall 117; correct?

11: 27: 50

11: 28: 40

11: 29: 00

11: 29: 30

11: 29: 41
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MR. ERI CKSON: Objection. Argunmentative.

THE WTNESS: | believe |I've asked and

answered, and it's covered in ny report in

108 that | --

BY MR SHVODI AN:

Q You did not answer ny question, and
want you to focus on ny questions.

As | said, I'lIl stay here all day and ask
it over and over. | need you to answer the
questions |'m aski ng.

Now, when we just | ooked at Figure 3 of
the '441 patent, you agreed as to what portion is
identified as the depression side wall 117;
correct?

A. Can you ask your question again? You're
maeki ng statements and afterwards saying, "do you
agree."

And | believe |I've answered the question
with the figure on page 57 and the text that it's
i n paragraph 108.

Q Okay. |I'masking you to | ook at Figure 3
of the '441 patent.

Are you | ooking at that?

A.  Yes.

Q And do you see the portion that's

11:29: 58

11: 30: 06

11: 30: 29

11: 30: 43

11:31: 02

Page 90

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

identified in that figure as the "depression side
wal |l 117"; correct?

A.  Yes.

Q And if we conpare that to Figure 3 on
page 57 of your declaration, the blue line touches
t he depression side wall; correct?

A. The blue line, yes, touches the
depression side wall that's |labeled in 117.

Q And the blue line, if we | ook back at
Figure 4 of the '441 patent, you see the part
that's identified as "depression 115," and by the
"arrow b"; correct?

A.  Yes.

Q And the blue line in -- on page 57 of
your declaration in Figure 3, the blue |line that

you' ve added does not touch the depression 115

pointed to by figure -- by arrow b; correct?
A. | disagree. 117 says it's the depression
side wall.

Therefore, it says "depression" in there,
and it all is part of it as defined in the text
and as covered in paragraph 108 in ny report.

Q Figure 3 of the '"441 patent identifies
a -- has an arrow pointing to a specific portion

that's identified as "depression 115"; correct?

11: 31: 20

11: 31: 47

11: 32: 06

11: 32: 26

11:32: 50
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A. Yes. And as is stated in nmy text 17- --

Q | haven't asked any questions.

A. This is part of ny answer because | keep
stating this. 117 is part of that depression as
it states on Figure 3 of the '441 patent.

Q And so the depression includes the part
that -- the side wall that extends upward to the
rest of the bottom of the container?

Is that your -- is that the basis for
your opinion?

A. 117 is not just labeled 'side wall.’
It's | abel ed "depression side wall." Therefore,
it is part of the depression

Q Going back to figure -- to your
decl arati on on page 62 and the figure shown at the
top, can you refer back to that?

A.  Yes.

Q And do you have a color copy? You can
see the two red lines that you annotated into that
figure?

A.  Yes.

Q And | believe you're indicating that the
outer red line is part of the first outline; is
that accurate?

A. Yes.

11: 33: 34

11: 34: 02

11: 34: 27

11: 34: 54

11:35:16
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Q Can the inner

red line also be part of

in the

i ne and

first

the first outline?

A. No. Not as defined --

Q I'msorry, were you finished?

A. No, not as it was defined in the
petition.

Q But I'mnot asking as defined
petition.

" m saying, can the outer red
the inner red line both be part of the
outline?

A. |1've answered the question no.
Q Wy not?

A. Because it was defined in the

col or purple. That
the section that should be part of the
and it is not

outline, t ouchi ng.

Therefore, there is a feature
defined in Protais that does not state
is part of that feature.

Q Now, I'm not asking you about
the petition. |'m asking you based on
of the '441 patent where it references
outline.

Can these two red |lines shown

petition in

is what you have defined as

first

or space as

t hat that

what's in

the cl ai ns

the first

on page 62

11: 35: 37

11:35:51

11: 36: 06

11: 36: 35

11: 36: 47
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both be part of the first outline?

MR. ERI CKSON: (nbjection. Asked and
answer ed.

THE WTNESS: This figure cones fromthe
petition. Therefore, once again, renoving
all context fromit.

You' ve done this twi ce already that
you're like, renmove all of that information.
You can't. It has -- it has to be put in
cont ext .

And in context, this figure is fromthe
petition. So then let's renove the entire

petition, and there's no case.

BY MR. SHVODI AN:
Q I'masking you a specific question, and

amnot referring to the petition.

' masking for your opinion. |I'm

entitled to ask your opinion on things, and |I'm

entitled to ask on things that relate to your --

MR. ERI CKSON: Do you have a question

Counsel ?

BY MR SHVODI AN:

Q -- declaration.
MR. SHVODI AN:  Yes. |If he's going to

lecture nme, I'mgoing to respond in kind.

11: 37: 02

11:37:14

11: 37: 24

11:37: 38

11:37: 42
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MR. ERI CKSON: Okay. Let's get back the
questions and answers.
MR. SHVODI AN:  And he's going to answer
t he questions, or we're going to be all day.
MR. ERI CKSON: Okay. Take the tinme we
need. Go ahead and ask your question.
BY MR SHVODI AN:
Q Can the two red |lines shown on page 62 of
your declaration both be part of a first outline?
MR. ERI CKSON: (bjection. Asked and
answer ed.
THE W TNESS: No.
BY MR SHVODI AN:
Q If the petition had drawn the bl ue
line -- a blue line also going around the purple
part, could those two red lines both be part of a
first outline?
MR. ERI CKSON: Objection. Asked and
answered. Objection. Calls for speculation.
MR. SHVODI AN:  He's an expert. [|I'm
all owed to ask for his opinion on things.
THE W TNESS: Can you repeat the
question, please?
BY MR SHVODI AN:

Q Yes.

11: 37: 49

11:38: 09

11: 38: 22

11:38: 39

11: 38: 48

Page 95

Veritext Lega Solutions
Caendar-CA @veritext.com 866-299-5127




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

If the petition had drawn a blue line
around the part that's colored in purple in the
figure on page 62 of your declaration, could both
of the red lines that you've shown there be part
of the first outline?

MR. ERI CKSON: (nbjection. Asked and

answered. Calls for specul ation.

THE WTNESS: | think | have stated, no.
BY MR SHVODI AN:

Q Why not?

A. Because you see that it's a different
perimeter line that we're follow ng.

Q So does the first outline have to follow
a singular perinmeter line?

A. Protais does not identify that feature
as -- as part of the, quote, "depression" that
you' re suggesti ng.

And | believe | was clear in nmy report in
paragraphs -- 117 of this.

Q Well, paragraph 117 has a concl usion that
says:

"Accordingly, the first depression of

Protais's base does not partially define a

first outline as clained."

My question to you was: VWhy can't both

11:39: 03

11:39: 14

11: 39: 39

11: 40: 27

11:40: 39
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of these red lines be part of the first outline as
cl ai med?

MR. ERI CKSON: Objection. Asked and
answer ed.

THE WTNESS: So | believe | have
answered it.

| have been asked to view this materi al
in the context of what it was given to ne
fromthe petition and the material of the
petition.

Had the petition done sonething el se and
colored it, this calls for speculating, and
t hen what would I do.

In the context of what was provided, that
is not part of the first outline, and it's
not supported in the text by Protais that
that is considered the depression, as the
'"441 clearly calls that part of the
depressi on side wall

BY MR SHVODI AN:
Q As an expert in this matter, | am al |l owed
to present you with hypotheticals.

And | presented you with a hypotheti cal

that if the petition had presented the first

outline as being the blue |line shown and al so

11: 40: 57

11:41: 06

11:41: 17

11:41:51

11:41:59
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anot her blue line outlining, going around the
purpl e part of the figure shown on page 62 of your
decl arati on, would both of the red |ines shown in
that figure be part of the first outline?

MR. ERI CKSON: Objection. Form Asked
and answer ed.

THE W TNESS: As an expert, | would have
to review all of the material in the context
again, and not make statements without
reviewi ng the material again.

BY MR SHVODI AN:

Q If you turn back to page 57 of your
decl arati on.

Who prepared that figure shown at the top

of the page?

A. | asked counsel to prepare a figure.

Q Did you ask themto crop off the | abels
on the left side of the figure?

A. | don't renmenber if | asked for that
detail or not.

Q But you agree those | abels are -- are
cropped off what's shown here in Figure 3;
correct?

A. Correct.

MR. SHVODI AN: All right. Let's take a

11:42: 20

11:42: 35

11: 43: 17

11:43: 32

11: 44: 07
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break. | may be done. Just take a
five-m nute break.

MR. ERI CKSON: That sounds good.

THE VI DEOGRAPHER: We're going off the
record at 11:44 a.m

(Short break taken.)

THE VI DEOGRAPHER: We are on the record
at 11:50 a.m, and this is the beginning of
Media 5 in the deposition of Dr. Fol kers
Eduardo Roj as.

MR. SHVODI AN: | don't have any further
guestions for Dr. Rojas.

MR. ERI CKSON: OCkay. Wuld we -- | know
we just took a break. But would it be okay
to take a ten-m nute break to determne if we
have any redirect? | don't think we do, but
I'mjust going to review things briefly.

Is that all right?

MR. SHVODI AN:  Sure.

THE VI DEOGRAPHER: We are going off the
record at 11:50 a. m

(Short break taken.)

THE VI DEOGRAPHER: We are on the record
at is 11:55 a.m This is the beginning of

Media 6 in the deposition of Dr. Fol kers

11: 44: 16

11:50: 13

11: 50: 28

11: 50: 37

11:55: 28
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Eduar do Roj as.

MR. ERICKSON: No redirect fromus.
Thank you.

MR. SHVODI AN:  Thank you, Dr. Rojas.

THE VI DEOGRAPHER: Ckay. So we are going
off the record at 11:55 a.m, and this
concl udes today's testinony given by
Dr. Fol kers Eduardo Roj as.

The total nunber of nedia units used was
six, and will be retained by Veritext.

(TIME NOTED: 11:55 a.m)

11: 55: 43

11:55:55
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|, RENEE HARRI S, do hereby certify that |
ama licensed Certified Shorthand Reporter, duly
qualified and certified in the State of California
and the State of New Jersey; Notary Public in the
State of New York and State of Florida; and
Regi stered Professional Reporter;

That prior to being exam ned, the w tness
named in the foregoing deposition was by nme duly
sworn to testify to tell the truth, the whole
truth, and nothing but the truth;

That the said deposition was by ne
recorded stenographically;

And the foregoing pages constitute a full,
true, conplete and correct record of the testinony
given by the said witness;

That | am a disinterested person, not
being in any way interested in the outcome of said
action, or connected with, nor related to any of
the parties in said action, or to their respective

counsel, in any manner what soever.

S

Renee Harris, CSR, CCR, RPR
CA CSR No. 14168

NJ CCR No. 30XI 00241200

NY Notary No. 01HA0037009
FL Notary No. 1708946
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ADAM ERI CKSON, ESQ.
adam eri ckson. i pr @aynesboone. com

May 29, 2025
RE: MPL Brands NV, Inc. v. Buzzballz, LLC

5/ 28/ 2025, Dr. Fol kers Eduardo Rojas (#7397671)

The above-referenced transcript is avail able for
revi ew.

Wthin the applicable tinmefrane, the w tness should
read the testinony to verify its accuracy. If there are
any changes, the witness should note those with the
reason, on the attached Errata Sheet.

The witness should sign the Acknow edgnent of
Deponent and Errata and return to the deposing attorney.
Copi es should be sent to all counsel, and to Veritext at
(production-ca@eritext.com.

Return conpleted errata within 30 days from
recei pt of testinony.
If the witness fails to do so within the tinme

allotted, the transcript may be used as if signed.

Yours,

Veritext Legal Sol utions
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MPL Br ands NV,

Inc. v. Buzzballz, LLC

Dr. Fol kers Eduardo Rojas (#7397671)

ACKNOW.EDGEMENT OF DEPONENT

|, Dr. Fol kers Eduardo Rojas, do hereby

decl are t hat

have read the foregoing transcript, | have nmade any

corrections, additions, or changes | deened

not ed above to be appended hereto, and that

necessary as

the sane is

a true, correct and conplete transcript of the testinmony

gi ven by ne.

Dr. Fol kers Eduardo Roj as Dat e

*If notary is required

SUBSCRI BED AND SWORN TO BEFORE ME THI S

, 20

NOTARY PUBLI C
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