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1 - - - 1 W. ANDREW FENNELL,
2 INDEX 2 having been first duly sworn by the
3 - - - 3 Certified Stenographic Realtime Reporter,
4 4 testified asfollows:
5 Testimony of: 5 EXAMINATION
6 W. ANDREW FENNELL 6 BY MR. SCHROEDER:
7 MR. SCHROEDER.........ccooocvviiiieennn. 5 7 Q. Wecomeback, Mr. Fennell. |
8 MR.HIGGINS.........ccoeeverienen, 159 8 know that thisis, | guess, probably, the
9 MR. SCHROEDER.........cccceovvireenn. 160 9 third deposition that we've done together.
10 10 So because | know that you've been through
11 11 these depositions afew times, | will try
12 - - - 12 to keep the spiel alittle bit short, but
13 EXHIBITS 13 just as areminder, the court reporter's
14 - - - 14 going to be taking down everything we say
15 15 verbatim. So pleasetry to not talk over
16 No. Description Page 16 meand I'll try not to talk over you. |
17 Exhibit  (None) .......cccceuuunee. 17 think we've been pretty good about that in
18 18 thepast. Also, kind of as before, I'm
19 19 going to try to go approximately an hour
20 20 between breaks. If for any reason you
21 21 need to, you know, take a break prior to
22 22 when |, you know, call for abreak, please
23 23 just let me know. Also sometimes| lose
24 24 track of time. Feel freeto go, Hey, it's
25 25 been about an hour, can we take a break?
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Page 6
1 You know, thisisn't trying -- thisisn't
2 supposed to be an endurance test.
3 Asbefore, can | ask that if you
4 don't understand any question that | pose
5 that you ask me to rephrase a question?
6 A. Yes
7 Q. Andtotheextent that you
8 answer a question, can | assume that you
9 understood the question?
10 A. Yes
11 Q. Beforeweget going, | wantto
12 just ask real quick, are you aware that
13 the PTAB has provided preliminary guidance
14 regarding the contingent motion to amend?

15 A. Yes | have heard of it.

16 Q. Andhaveyou reviewed that
17 guidance?

18 A. No.

19 Q. Okay. Just wanted to check

20 beforewe got going. So far inthis

21 post-grant review proceeding, you have
22 submitted a couple of declarations; is
23 that correct?

24 A. Yes.

25 Q. Andthemost recent declaration

Page 8

1 the exhibitsthat | anticipate using on

2 share site or on share -- whatever it

3 is-- Veritext Exhibit Share. | believel

4 gave your counsel most of the list of what

5 we will be going through, but to the

6 extent that there's anything you don't

7 have, it should be available on the

8 Exhibit Share.

9 A. Thankyou.
10 Q. Andinexhibit--orin
11 Exhibit 1039, which isyour declaration,
12 paragraph 23, can you read that paragraph
13 for me?
14 A. Yes. Itsays"l have been
15 informed that one of the claim
16 construction principlesin patent law is
17 that the claims must be construed to be
18 consistent with the specification. Based
19 on my review of the '867 patent's
20 disclosure, Patent Owner's construction is
21 inconsistent with how ajoist hanger is
22 described in the '867 patent
23 specification. The drawings of the '867
24 patent application, particularly Figures 2
25 and 7 reproduced below, clearly show the

Page 7

1 that you submitted was Exhibit 1039; is
2 that correct?
3 A. Yes
4 Q. Anddoyou have that declaration
5 infront of you today?
6 A. ldo.

7 Q. Wewill begoing through that

8 declaration pretty extensively, so please

9 keep that declaration handy, if you will.
10 A. Twill
11 Q. Andtruetotheform,if you
12 could go ahead and open up your
13 declaration and go to paragraph 23.

14 THE COURT REPORTER: Just to
15 clarify, are you marking that now or

16  wasit previously marked?

17 MR. SCHROEDER: It was

18 previously marked. Basically, al the
19  exhibits have already been put into

20 therecord. And I don't plan on

21  introducing any new exhibits today.

22 BY MR. SCHROEDER:

23 Q. And, Mr. Fenndll, in case you
24 don't have any of the exhibits that we use
25 today printed out and with you, | did put

Page 9

1 extension flange is separated from the

2 back panel of the channel-shaped portion

3 by abend. The'867 patent specification

4 further discloses that the 'extension

5 portion includes extension flanges

6 extending from the channel-shaped portion

7 forming a bend between each extension

8 flange and the channel-shaped portion.'

9 [Exhibit 1001, column 2, lines 11 through
10 15; Exhibit 1002, 37.] The specification
11 also discloses that the hanger is 'formed
12 asone piece from ametal blank 100 that
13 is stamped from a sheet metal roll and
14 bent into shape.' [Exhibit 1001,

15 column 7, lines 15 through 17, and

16 Exhibit 1002, 45.] Accordingly, a POSITA
17 would understood” -- "would have

18 understood, in view of the specification

19 and drawings of the ‘867 patent, that the

20 extension flange include bends between the
21 channel-shaped portion and the connection

22 portion."

23 Q. Allright. And then following

24 that paragraph, there's two figures,

25 correct?

3 (Pages6 - 9)
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A. Yes

Q. Andthosearefigures2 and 7
from Exhibit 1001; isthat correct?

A. With annotations, yes.

Q. Andthose -- sorry.
Exhibit 1001 is the '867 patent, correct?

A. Yes

Q. Would you agree that these two

9 figuresthat you've shown in Exhibit 1001

10 arerepresentative of the other figures as
11 well?
12 MR. HIGGINS: Objection, form.
13 BY MR. SCHROEDER:

O~NO O WN P

14 Q. Withrespect tothe--

15 THE COURT REPORTER: Did we have
16  ananswer or are you rephrasing?

17 MR. SCHROEDER: Yeah, I'm going

18 torephrase.

19 BY MR. SCHROEDER:

20 Q. Withrespect to the bendsin the

21 extension flange that's shown in these

22 figures, figures 2 and 7, are these

23 figures representative of other figures
24 within the '867 patent?

25 MR. HIGGINS: Objection, form.

Page 10

Page 12
1 extension flange, correct?

2 MR. HIGGINS: Objection, form.
3 A. Yes, between theflat section of
4 the extension and the back of the channel,
5 there'sabend.
6 BY MR. SCHROEDER:
7 Q. Andthat would be, looking at
8 thisfigure, it would be the -- on the
9 bottom, the -- where the -- where it's --
10 you've got bend written twice, but it's
11 the bottom bend that would be the
12 transition between the extension flange --
13 or wait -- and the channel-shaped portion?

14 MR. HIGGINS: Objection, form.
15 MR. SCHROEDER: Let me rephrase
16 that.

17 BY MR. SCHROEDER:

18 Q. Justlooking at thisfigure just

19 sothat we've got aframe of reference,

20 thetransition between the channel-shaped
21 portion and the extension portion would be
22 the bottom bend that you're pointing to,

23 correct?

24 MR. HIGGINS: Objection, form.
25 A. Generdly. | mean, onthe

BY MR. SCHROEDER:
Q. You may answer.
A. Yes
Q. Andin particular, thefigure on
5 theright, which | believe was from
6 figure 7, you've pointed out basically
7 four bends here, correct?
8 A. Yes
9 Q. And sotwo of these bendswould
10 be on -- on the left extension flange,
11 correct?
12 MR. HIGGINS: Objection, form.
13 A. Yes, two of the bends are
14 associated with the extension flange on
15 theleft.
16 BY MR. SCHROEDER:
17 Q. Andthen two of the bendsare
18 associated with the extension flange on
19 theright, correct?
20 A. Yes
21 Q. Andsojust focusing on one of
22 the extension flangesjust -- I'm going to
23 pick the extension flange on the right,
24 there's one bend at the transition from
25 the channel-shaped portion to the

1
2
3
4

Page 11

Page 13
1 right-hand side there is a bend that

2 achieves the transition between the back
3 face of the channel and the flat portion
4 of the extension.
5 BY MR. SCHROEDER:
6 Q. Andthen there'sthe second bend
7 isthetransition between the extension
8 flange and the back flange, correct?
9 A. Yes, theflat portion of the
10 extension and the flat portion of the back
11 flange, there's abend, yes.
12 Q. Andthat back flangeis part of
13 the connection portion, correct?
14 A. Yes
15 Q. Sobetween thosetwo
16 transitions, are there any bends within
17 the extension flange?
18 A. Partidly.
19 Q. Wherewould the bend be between
20 those two transitions?
21 A. Onthebend.
22 Q. Andthebendsarethe
23 transitions, correct?
24 A. Yes
25 Q. Andso--sobetween the

4 (Pages 10 - 13)
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1 transitions, there aren't any further
2 bends, correct?
3 MR. HIGGINS: Objection, form.
4 A. Canyou repest that, Counselor,
5 | was clearing my throat when you asked
6 the question?
7 BY MR. SCHROEDER:
8 Q. Allright. So between thosetwo
9 trangitions, are there any further bends?
10 MR. HIGGINS: Objection, form.
11  A. No.
12 BY MR. SCHROEDER:
13 Q. Andthenif you could read
14 paragraph 24, and you can read it to
15 yourself, and then I'll ask you a specific
16 question about the paragraph, and let me
17 know after you've read it, though.
18 A. Okay.
19 Q. Allright. Andin paragraph 24,
20 you discuss about claims 7 and 12 both
21 reciting that "the front surface of the
22 hack flange, not the entire back flange,
23 liein aback flange plane," correct?
24 A. Yes
25 Q. If youcould, doyou have

Page 14

Page 16
1 question?
2 Q. Allright. I'm going to change
3 the question alittle bit just hopefully
4 maybeit will makeit alittle easier.
5 Do you see at approximately --
6 I'mjust trying to see which -- | guess,
7 it'scolumn 12, approximately -- starting
8 at approximately line 35. It reads "Each
9 extension flange lying in an extension
10 flange plane." Do you see that?
11 A. Ido.
12 Q. Inthat -- that portion of the
13 claimthat | just read to you, is the word
14 "surface" included?
15 A. Wsdl, no
16 Q. Itdoesnatincludetheword
17 "surface" within that portion of the
18 claim; doesit?
19 A. Itdoesnot.
20 MR. HIGGINS: Objection, form.
21 BY MR. SCHROEDER:
22 Q. Anditdoesnot specificaly
23 identify the extension flange plane's
24 surface either; doesit?
25 MR. HIGGINS: Objection, form.

1 Exhibit 1001 available?
2 A. ldo.
3 Q. Ifyoucould go ahead and look
4 at Exhibit 1001, claim 7, whichiis, |
5 believe, the second to last page and let
6 me know when you haveit.
7 A. Okay.
8 Q. Clam 7 explicitly identifies
9 the "front surface lying in the back
10 flange plane," correct?
11 A. Yes
12 Q. Andsoclam7tothe--is
13 showing -- let me rephrase this.
14 And so claim 7, the express
15 language of the claim limitation is "the
16 back flange has afront surfacelying in a
17 back flange plane,”" correct?
18 A. Yes
19 Q. Ifyouweretogotoclaiml,
20 which isright aboveit, doesclaim 1
21 expressly identify that a specific surface
22 of the extension flange liesin the
23 extension flange plane?
24 A. I'msorry to do this, Counselor,
25 can you just repeat the last part of your

Page 15

Page 17
1 A. No,itdoest.

2 BY MR. SCHROEDER:
3 Q. Youcaneither look at the
4 figuresinyour -- in your exhibit or in
5 your declaration at paragraph 23 or you
6 canlook at the figurein 1001, but I'm
7 wanting you to look at what was figure 7
8 of 1001.
9 A. Okay.
10 Q. Approximately how long arethe
11 extension flanges?
12 MR. HIGGINS: Objection, form.
13 A. They are approximately just over
14 aninch.
15 BY MR. SCHROEDER:
16 Q. Theresspace-- they're sized
17 to receive two sheets of 5/8 -- sorry,
18 tonguetwister. Let merestate that.
19 They are sized such that the
20 hanger receives two sheets of 5/8-inch
21 drywall, correct?
22 MR. HIGGINS: Objection, form.
23 A. Generdly, yes.
24 BY MR. SCHROEDER:
25 Q. Andsothat would be at least an

5 (Pages 14 - 17)
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1 inch and aquarter, correct?

2 A. Yes yeah twotimes5/8isan

3 inch and a quarter.

4 Q. Andifyoulook at-- I'mtrying

5 tojust get a, | guess, probably

6 Exhibit -- or figure 11 of Exhibit 1001.

7 Isthere any extraroom in therein

8 between the sheathing and the hanger?

9 MR. HIGGINS: Objection, form.
10 BY MR. SCHROEDER:

11 Q. If youblow it up.
12 MR. HIGGINS: Objection, form.
13 A. I'msorry, which figure are you

14 referring to now, Counselor?

15 BY MR. SCHROEDER:

16 Q. Figurell. Itshowsa

17 sheathing. I'm sorry, the -- the spaces
18 between the sheathing and the

19 channel-shaped portion. So looking at
20 figure 11, isthere alittle bit of extra
21 space between the sheathing and the
22 channel-shaped portion?

23 MR. HIGGINS: Objection, form.
24 A. Possbly.

25 BY MR. SCHROEDER:

Page 18

Page 20
1 I'll bewilling to take from your memory.

2 And each of these bendsisonly
3 aquarter-circle bend, correct?
4 MR. HIGGINS: Objection, form.
5 A. Yes

6 BY MR. SCHROEDER:

7 Q. Wouldyou agree that the bent

8 portion -- so just looking at, for

9 instance, the bend where it transitions
10 from the extension flange to the
11 channel-shaped portion, would you agree
12 that the bent portion of the extension
13 flange makes up less than 25 percent of
14 thetotal length of the extension flange?
15 MR. HIGGINS: Objection, form.
16 A. Yes
17 BY MR. SCHROEDER:
18 Q. Same question except for, would
19 you agree that that bent portion makes up
20 lessthan 10 percent of the extension

21 flange?
22 MR. HIGGINS: Objection, form.
23 A. It'shardto say, Counselor.

24 These details are not dimensioned.
25 BY MR. SCHROEDER:

1 Q. Anditwould make sense that
2 thered be alittle bit of extra space to
3 giveit some room to fit that sheathing
4 in, correct?

5 A. That makes some sense.

6 Q. Andsotheextensionflangeis

7 at least aninch and a quarter, correct?
8 MR. HIGGINS: Objection, form.
9 A. Waell, the space -- the

10 sheathings are in between the back of the
11 channel and the back face of the

12 connector, | would agree with you is at
13 least an inch and a quarter.

14 BY MR. SCHROEDER:

15 Q. Anditcould bealittle bit

16 more than that, correct?

17 MR. HIGGINS: Objection, form.
18 A. Yes

19 BY MR. SCHROEDER:

20 Q. Doesthe specification provide
21 any indication of what the radiusis of
22 these bends?

23 A. From memory, no, unlessthere's
24 asection you're pointing to.

25 Q. |don'tthinkit'sinthereso

Page 19

Page 21
1 Q. Doyouknow how large that

2 radius would need to be in practice?
3 MR. HIGGINS: Objection, form.
4 A. Wadl, genericaly, if we'rejust
5 talking about bending sheet metals,
6 idedly it would be afairly tight radius,
7 Counselor.
8 BY MR. SCHROEDER:
9 Q. Going back toyour declaration,
10 whichis 1039, if you could read
11 paragraph 26 and let me know when you're
12 done.
13 A. Okay.
14 Q. Andalittlebit earlier we had
15 been discussing that the bends are a
16 transition from one component to another,
17 either the extension flange to the
18 channel-shaped portion or the extension
19 flange to the connection portion, correct?
20 MR. HIGGINS: Objection, form.
21 A. Genedlly, yes.
22 BY MR. SCHROEDER:
23 Q. Andwithin paragraph 26, you
24 date that "the extension flange plane
25 coincides with a section of aflange

6 (Pages 18 - 21)
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Page 22

1 located between the connection portion and

2 the channel-shaped portion," correct?
3 A. Yes
4 Q. Andthenyou state that this --
5 and | probably should have just kept
6 reading the sentence, but next you state
7 that "not all the way from the
8 channel-shaped portion to the connection
9 portion," correct?
10 A. Yes
11 Q. Somy questionis, would you
12 agree that the back flange coincides with
13 aplane from at least the conclusion of
14 the transition from the channel-shaped
15 portion through the start of the
16 transition to the back flange?
17 MR. HIGGINS: Objection, form.
18 A. Didyour question refer to
19 the -- the front face of the back flange,
20 Counselor, or are you just talking about
21 the back flangein its entirety now?

Page 24
1 A. Okay.
2 Q. Starting at the bottom, there's
3 abend asthe piece of metal transitions
4 from the channel-shaped portion to the
5 extension portion, correct?
6 MR. HIGGINS: Objection, form.
7 A. Yes
8 BY MR. SCHROEDER:
9 Q. Andthereisahorizontal line
10 where that transition ends, correct?
11 MR. HIGGINS: Objection, form.
12 BY MR. SCHROEDER:
13 Q. Ortheresahorizontal line
14 approximately where that transition ends,
15 correct?
16 MR. HIGGINS: Objection, form.
17 A. Yes
18 BY MR. SCHROEDER:
19 Q. Andthenupalittle bit onthe
20 figure, thereis atransition from the
21 extension flange to the back flange,

22 BY MR. SCHROEDER: 22 correct?
23 Q. I'mtaking about the back 23 A. Yes
24 flangeinitsentirety that it -- let me 24 Q. Andthat transitionisabend,
25 rephrase this. 25 correct?
Page 23 Page 25
1 Do you agree that thereis at 1 A. Yes
2 least one plane that coincides with the 2 Q. Andso--andtheninthese

3 back flange from at least the conclusion
4 of the transition from the channel-shaped
5 portion through the start of the
6 trangition to the back flange?
7 MR. HIGGINS: Objection, form.
8 A. I'mnottrying to split hairs
9 withyou. I just --it'sdifficult to say
10 with the art the way it'sillustrated,
11 Counselor, and my point in 26 was that if
12 welook at the extension flange plane or
13 thefront surface of the back flange
14 plane, those are two-dimensional flat
15 surfaces and that the bend isin between.
16 There might be a portion of the bend that
17 touches the face of the back flange plane,
18 butit's-- as| say, it's hard to say.
19 BY MR. SCHROEDER:

20 Q. Soifwegobacktofigure7--
21 A. Yes
22 Q. --andwerelooking at just for

23 the sake of talking about the same
24 extension flange, we're looking at the
25 extension flange on theright.

3 figures, there's aline where that
4 transition roughly starts, correct?
5 MR. HIGGINS: Objection, form.
6 A. Approximately, yes.
7 BY MR. SCHROEDER:
8 Q. Istherea-- wouldthere be at
9 least one plane that would coincide with
10 the extension flange between those two
11 linesthat we were just discussing?
12 A. Wadl, generdly, yes, theflat
13 face of the part 60 occurs between those
14 two drafting lines you described.
15 Q. Andwouldtherebeaplane
16 through the middle of the extension flange
17 too?
18 MR. HIGGINS: Objection, form.
19 A. Wadl, there could be multiple
20 planes.
21 BY MR. SCHROEDER:
22 Q. Andfor those multiple planes,
23 would they coincide with the extension
24 flange?
25 MR. HIGGINS: Objection, form.

7 (Pages 22 - 25)
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Page 26
1 A. Wadl, some of the multiple

2 planes would be parallel and coincide with
3 theface of the portion of the extension
4 flange we just discussed.
5 BY MR. SCHROEDER:
6 Q. Returningto your declaration,
7 Exhibit 1039, starting at paragraph 32 and
8 going through paragraph 33, you have a
9 discussion regarding the construction of
10 the claim limitation extension flanges are
11 configured to extend through the sheathing
12 while maintaining atwo-hour fire
13 resistancerating. Do you see that?
14 A. |do.
15 Q. Andthenin paragraph 33, you
16 argue that "Patent Owner's proposed
17 construction for clams5and 17 is
18 premised on how the hanger would be used,
19 not the structure of the hanger itself.”

20 Do you seethat?
21 A. ldo.
22 Q. Isityour understanding that

23 claimsfor apparatuses are only limited to

Page 28
1 was actualy going to be used, not of the

2 structure of the hanger itself.
3 BY MR. SCHROEDER:
4 Q. Wedll--
5 A. Youregoingtohavetoaskita
6 different way. I'm sorry.
7 Q. Allright. Somy questionis,
8 isit your understanding that apparatuses
9 must be described within the claim
10 dtrictly based on their structure?
11 MR. HIGGINS: Objection, form.
12 A. Wadl, irrespective, | think
13 there should be, you know, reasonable
14 certainty of how the POSITA interprets the
15 claim.
16 BY MR. SCHROEDER:
17 Q. Inpatentlaw,isit permissible
18 to use functional claim limitationsto
19 describe an apparatus?
20 MR. HIGGINS: Objection, form.
21 A. Oh, | don'tthink | know the
22 answer to that, Counselor.
23 BY MR. SCHROEDER:

24 dtrictly reciting the structure of the 24 Q. Whenyou say "structure" within
25 apparatus? 25 your declaration, what do you mean?
Page 27 Page 29
1 MR. HIGGINS: Objection, form. 1 A. Wadl, something that a POSITA

2 A. Wadll, | think the words of the

3 declaration here speak for themselves,

4 Counselor. Asyou can see, | say that "A

5 POSITA would not have been able to

6 determine with reasonable certainty what

7 structureisrequired by the hanger to

8 'minimally disturb the fire barrier' --

9 particularly since the 'fire barrier'
10 includes not just the sheathing and the
11 hanger, but any other fire mitigation
12 materialsincorporated into the barrier.”
13 BY MR. SCHROEDER:
14 Q. Andmy question was alittle bit
15 different. My question was regarding your
16 understanding of -- of what the
17 requirements are for claims. Andin
18 particular, my question was, isit your
19 belief that claims must be -- must
20 strictly recite the structure of aclaimed
21 apparatus as compared to its function?
22 MR. HIGGINS: Objection, form.
23 A. MaybeI'm missing the subtlety
24 of your question, Counselor. | just was
25 looking at the claim and how the hanger

2 would understand, so if, for example,

3 we're talking about paragraph 33, the

4 function is"minimally disturb the fire

5 barrier." When | use the term "structure”

6 in this sentence, it's what physically

7 achievesthat performance goal of

8 "minimally disturb the fire barrier." And

9 | just don't have a, in my opinion as the
10 POSITA, certainty asto what that means.
11 Q. Was"minimally disturb thefire
12 barrier" within the claim limitation

13 itself?
14 A. No.
15 Q. Doyouknow whether it's

16 permissibleto define or to -- let me

17 rephrase that.

18 Can claims for an apparatus

19 define the structure of the apparatusin

20 reference to the environment in which that
21 apparatus would be used?

22 MR. HIGGINS: Objection, form.
23 A. I'mredly not sure, Counselor.

24 BY MR. SCHROEDER:

25 Q. Allright. Sowould you agree

8 (Pages 26 - 29)
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1 that there are walls that have a two-hour
2 firerating?
3 MR. HIGGINS: Objection,
4  foundation.
5 BY MR. SCHROEDER:
6 Q. Wouldyou agreewithin the
7 fire-- variousfire codes that thereisa
8 description of walls that would meet a
9 two-hour fire rating?
10 A. If youmeanwall assemblies,
11 then| agree, yes.
12 Q. Okay. Wall assemblies, yes.
13 I'll -- 1 will use wall assemblies.
14 And do you agree that one of the
15 configurations of wall assembliesthat is
16 known within the art to meet a two-hour
17 firerating isawall assembly that uses
18 two layers of 5/8-inch type X gypsum
19 attached to each side?
20 A. Yes
21 Q. Andthat configurationis
22 well-known in the art, correct?
23 MR. HIGGINS: Objection, form.
24 A. Generally, yes.
25 BY MR. SCHROEDER:

Page 30

Page 32
1 around the hanger and that cutout around

2 the hanger didn't closely conform to that
3 hanger, that it could impact whether or
4 not that wall would be able -- or would
5 dtill be capable of passing atwo-hour
6 firetest?
7 MR. HIGGINS: Objection, form.
8 A. I mean,inthehypothetica it
9 had like three or four parts there and
10 some missing information, Counselor.
11 Yeah, | generally agree with you.
12 BY MR. SCHROEDER:
13 Q. Doyou agreethat the design of
14 ahanger would dictate the size of cutout
15 that would be required in the sheathing to
16 install it on one of these wall assemblies
17 with a, you know, two-hour fire rating?

18 MR. HIGGINS: Objection, form.

19 MR. SCHROEDER: Let me rephrase
20 that because | probably jumbled it a

21 little.

22 BY MR. SCHROEDER:

23 Q. Doyou agreethat the design of
24 ahanger would dictate the size of the

25 cutout that would be required in order for

1 Q. Andthat configurationis

2 discussed in the specification of the '867

3 patent, correct?

4 MR. HIGGINS: Objection, form.

5 A. Generally, yes.

6 BY MR. SCHROEDER:

7 Q. Doyou agreethat for wall

8 assemblies of this configuration that

9 we're discussing with the two 5/8-inch
10 type X gypsum on each side, that
11 penetrations or cutoutsin the wall may
12 render that wall to no longer being
13 capable of passing atwo-hour fire test?
14 A. Yes
15 Q. Andsoif youwereto cut ahole
16 in the drywall and just leave that hole
17 there, it's questionable whether or not
18 that wall -- or that wall assembly could
19 dtill pass atwo-hour fire test, correct?
20 MR. HIGGINS: Objection, form.
21 A. Genedly, yes.
22 BY MR. SCHROEDER:
23 Q. Doyou agreethat with thiswall
24 assembly that we've been discussing, that
25 if you wereto do acutout in the drywall

Page 31

Page 33
1 that hanger to be used on awall assembly

2 with two layers of type X gypsum attached
3 to each side?
4 A. Likely,yes.
5 Q. Doyou agreethat the design of
6 ahanger can, therefore, impact or have an
7 effect on whether or not the wall assembly
8 would be able to pass atwo-hour fire
9 test?
10 MR. HIGGINS: Objection, form.
11 A. Likely,yes.
12 BY MR. SCHROEDER:
13 Q. Solikely, yes, thedesign of a
14 hanger could impact whether or not awall
15 that -- or awall assembly that the hanger
16 isinstalled on would be capable of
17 passing atwo-hour fire test?
18 MR. HIGGINS: Objection, form.
19 A. Yes
20 BY MR. SCHROEDER:
21 Q. Andinthe past, you've
22 discussed how there's various putties that
23 could be added to awall to maintain the
24 two-hour fire test; isthat correct?
25 A. |have
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Page 34

1 Q. Whenthese other materials such

2 asputties are added to awall, would it

3 bethe hanger or would it be the putty

4 that maintains that fire rating of the

5 wall assembly?

6 MR. HIGGINS: Objection, form.

7 A. lIttheoreticaly could be

8 either, but most likely the fire-resistive

9 putty or intumescent that's been detailed.
10 BY MR. SCHROEDER:
11 Q. Returningto your declaration,
12 paragraphs 34 through 36 discuss the claim
13 construction of the claim limitation "The
14 connection portion and channel...portion
15 being in afixed" -- we're going to skip
16 some of that -- "relation relative to one
17 ancther." Do you seethat heading E in
18 your declaration?
19 A. Ido.
20 Q. Would ahanger in which the
21 connection portion and channel-shaped
22 portion have afixed relation relative to
23 one another as the result of other items
24 within the hanger's environment qualifies
25 meseting the fixed claim limitation?

Page 36
Q. And so anything could be fixed

just by its environment that it's used in;
isthat correct?
MR. HIGGINS: Objection, scope.
MR. SCHROEDER: Let merephrase
6 that.
7 BY MR. SCHROEDER:
8 Q. According to your interpretation
9 of the word "fixed" as used in the claim,
10 components can be fixed by the environment
11 in which they're used in?
12 MR. HIGGINS: Objection, form.
13  A. Wadll, | think paragraph 34
14 describes the construction | have used.
15 BY MR. SCHROEDER:
16 Q. Soiflwere--let me--let me
17 think how | want to phrase this.
18 So your -- your opinion is that
19 fixed or that rigidly fixed covers any
20 circum- -- or let me rephrase that.
21 Y our opinion is that the
22 limitation fixed covers any circumstance
23 in which one component is secured and
24 another component is secured?
25 MR. HIGGINS: Objection, form.

1
2
3
4
5

Page 35
MR. HIGGINS: Objection, form.

1

2 A. I'mafraid my engineer brain

3 went in about four different directions

4 there, Counselor, so --

5 BY MR. SCHROEDER:

6 Q. Allright.

7 A. --maybeyou canreword it and

8 help me out and narrow it a bit?

9 Q. Okay. Sowhat I'maskingis,
10 you know, let's say the hypothetical is
11 that the -- that you've got a hanger with
12 multiple different parts, and the
13 connection portion is secured to awall
14 and the channel-shaped portion is secured
15 to abeam, which isitself a stationary
16 item, would the effect of securing the
17 channel-shaped portion to the beam and the
18 connection portion to the wall meet that
19 claim limitation?
20 MR. HIGGINS: Objection, form.
21 A. Wadll, I think were -- we're
22 describing, you know, an installed hanger
23 now initsintended function, and | would
24 describe that asfixed at that point.
25 BY MR. SCHROEDER:

Page 37

1 A. Again, | amn--itsaysit nicely

2 therein paragraph 34. It just says such

3 that "components are...such that they do

4 not move freely with respect to each

5 other." That -- that's fixed.

6 BY MR. SCHROEDER:

7 Q. Anditdoesn't matter, though,

8 that they're -- they're fixed to something

9 ese isthat correct?
10 MR. HIGGINS: Objection, form.
11 A. I'mjustlooking at it through
12 thelens of how a POSITA would look at it,
13 Counselor, and coming up with a common
14 sense usage.
15 BY MR. SCHROEDER:
16 Q. Sothecomponentsof ahanger
17 under your interpretation can be fixed by
18 their environment; is that correct?
19 MR. HIGGINS: Objection, form.
20 A. They could be.
21 BY MR. SCHROEDER:
22 Q. And so under your
23 interpretation, even a hanger that has
24 some type of pivoting mechanism such asa
25 hinge, if you drop it into concrete and
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1 the concrete hardens that that hanger
2 would now have afixed relationship
3 between the connection portion and the
4 channel-shaped portion?
5 MR. HIGGINS: Objection, scope,
6  objection, form.
7 A. That'squite ahypothetical,
8 Counselor. 1I'm not sure how to help you
9 there.

10 BY MR. SCHROEDER:

11 Q. Wadl, let'ssay it'sthe Timony

12 hanger and | were to drop, you know,

13 the -- the retrofit platesinto a tub of

Page 38

14 concrete and | were to drop the connection

15 portion or the channel-shaped portion into
16 atub of concrete and let it -- walk away
17 and let it harden for aweek. Would those
18 now be -- have afixed relation relative
19 to one another?

20 MR. HIGGINS: Objection, scope,
21  abjection, form.

22 A. Intheabstractinthe

23 hypothetical, yes.

24 THE WITNESS: Counselor, maybe

25  another question or three and then

Page 40
MR. SCHROEDER: Actualy let me

rephrase that and let me back it up.
BY MR. SCHROEDER:

Q. Would you agree that a hanger
that isformed of 12- to 14-gauge steel
could be manipulated?

A. Yes

Q. Would you agree that it would

9 take some force, though, to manipulate
10 that 12- to 14-gauge steel ?

O~NO O WN P

11 MR. HIGGINS: Objection, form.
12 A. Oh,yes, it would take some
13 force.

14 BY MR. SCHROEDER:

15 Q. Now, approximately how much
16 force?

17 A. That'shardtosay. | am not

18 going to move it with my pinky, but if |
19 have a hig enough hammer, no problem.
20 Q. | think now would be agood time
21 for abreak.

22 A. Thank you.

23 (Whereupon, a brief recessis

24 taken.)

25 BY MR. SCHROEDER:

take a break.

ready to move on to a new topic so
maybe five more minutes?
THE WITNESS: Yeah, sure.
BY MR. SCHROEDER:
Q. |If that's okay.
So looking at Exhibit 1001 which
9 isthe '867 patent, lines 10:22 through
10 10:29 identify the gauge of metal or
11 identify agauge of metal that is
12 disclosed for hangers. Can you tell me
13 what that gauge of stedl is?
14 A. Which column are you in now?
15 Q. Itshould becolumn 10, line--
16 line 22 through 29, unless my notes are
17 wrong.
18 A. Youarecorrect. The-- at
19 approximately line 28, there's areference
20 to 12- to 14-gauge stedl.
21 Q. Wouldyou agreethat 12- to
22 14-gauge steel that is bent into shape
23 would require force to manipulate it
24 further?
25 MR. HIGGINS: Objection, form.

O~NO O WN P

Page 39

MR. SCHROEDER: Yeah, I'm almost

Page 41
1 Q. Starting at paragraph 41 of your
2 declaration, which is Exhibit 1039, you
3 provide an opinion regarding whether the
4 claim limitation each extension flange
5 lying in an extension flange planeis
6 definite; isthat correct?
7 A. ldo.
8 Q. Isityour understanding that
9 absolute precision is required under the
10 definiteness standard?
11 A. Wiaéll, there should be enough
12 precision that the POSITA understands what
13 isbeing described and that thereisn't
14 room for misinterpretation or multiple
15 interpretations.
16 Q. Inparagraph 41, towards the
17 middle of the paragraph, you state "It is
18 not clear exactly where the extension
19 flange ends and the channel-shaped portion
20 or connection portion begins because a
21 curve exists between the flat parts of
22 each." Did | quote that correctly?
23 A. Yes
24 Q. If youcouldjumpto
25 paragraph 88 of your declaration. In
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Page 42
1 paragraph 88 you describe your
2 understanding of the boundaries of one of
3 the prior art's extension flange and back
4 flange or what you're identifying as
5 extension flange and back flange as being
6 defined by amiter angle; isthat correct?
7 MR. HIGGINS: Objection, form.
8 A. Yes
9 BY MR. SCHROEDER:
10 Q. And specificaly you state that
11 "aPOSITA would have understood the
12 boundaries of Timony's retaining portion
13 203 and retrofit plate 230 would generally
14 be defined by amiter angle, as
15 demonstrated below," and there's an image
16 below that, correct?
17 A. Yes
18 Q. Andthat image below showsa
19 miter angle between those two portions,

20 correct?
21 A. ltdoes.
22 Q. Andyou agree, at least with

23 respect to Timony, that a person of skill
24 in the art would understand where these
25 boundaries are?

Page 44

1 | believe it was paragraph 90; is that

2 correct?

3 A. Yes theesa--theresa

4 tighter bend shown within paragraph 92.

5 Q. Andwithin this paragraph 92,

6 you're still showing the miter angle,

7 correct?

8 A. Yes I'veadopted asimilar

9 miter angle as the patent owner response
10 had.
11 Q. And soyou had no problem
12 concluding that Timony's retaining portion
13 230-A and hanging portion 2 -- or
14 retaining portion 203-A and hanging
15 portion 230-A would meet along -- dlong a
16 miter angle, correct?

17 MR. HIGGINS: Objection, form.

18 MR. SCHROEDER: Let merephrase
19 that because| know | jumbled it, just

20 soit'saclean record.

21 BY MR. SCHROEDER:

22 Q. Youhad no problem concluding
23 that Timony's retaining portion 203-A and
24 hanging portion 230-A met along a miter
25 angle?

Page 43
1 A. Yes

2 MR. HIGGINS: Objection, form.

3 A. Yes asl writehere, it

4 describes my understanding and opinion.

5 BY MR. SCHROEDER:

6 Q. Andthenin paragraph 90, we --

7 there's adiscussion about that there

8 would be bends rather than a sharp

9 90-degree, correct, for Timony -- let me
10 rephrase that.
11 In paragraph 90 you -- you
12 discussthat it's patent owner's
13 contention that there would be a bend
14 between the retrofit plates 230-A and
15 230-B, correct?
16 A. Yes
17 Q. Andwithinthese -- the figure
18 shown, and | know that this figure came
19 from the patent owner's response, there's

20 amiter angle between -- in that bend,
21 correct?

22 A. That'scorrect.

23 Q. Andthenin paragraph 92, you

24 provide yet another figure of Timony that
25 has a sharper bend than the one shown in,

Page 45
1 A. Yes

2 Q. Andyour opinion did not change

3 when considering that the retaining

4 portion 203-A and the hanging portion

5 230-A resulted from a bend with aradius?

6 MR. HIGGINS: Objection, form.

7 A. No, I think that's correct.

8 BY MR. SCHROEDER:

9 Q. Ifyoucouldgo back to
10 paragraph 46.
11 A. Okay.
12 Q. And paragraphs46 and 47 concern

13 whether claims 5 and 17 have adequate
14 written descriptions; isthat correct?

15 A. Yes

16 Q. Andin paragraph 46 you quote
17 language from the certificate of

18 correction, correct?

19 A. Yes

20 Q. Andcanyou read that quote for
21 me?

22 A. "Patent Owner assertsthat the

23 Certificate of Correction -- adding
24 'rating of awall assembly including the
25 wall and the sheathing' -- mooted my
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Page 46
1 opinion set forth in my first declaration

2 that sheathing alone does not have a

3 two-hour firerating."

4 Q. Allright. And then canyou

5 read the -- the second sentence of

6 paragraph 47? Actually, wait a second.

7 Can you read thefirst paragraph or the

8 first sentence of paragraph 47?

9 A. "Asexplainedin my declaration,
10 the '867 patent specification does not
11 describe what structural features of the
12 extension flange allow the hanger to
13 achieve atwo-hour fire resistance
14 rating." And the second sentence --

15 Q. Allright. I just wanted that

16 first sentence.

17 Would you agree that the

18 language of the claim, though, as

19 assert -- or asin the certificate of

20 correction is discussing that it'sthe

21 rating of the wall assembly, not the

22 hanger, that achieves the two-hour fire
23 rating?

24 MR. HIGGINS: Objection, form.
25 A. Yes, it'stalking about the

Page 48
1 would have recognized that Bundy's

2 suggestion to ‘cover and protect’

3 structural members goes beyond just

4 fireproofing. Particularly, aPOSITA

5 would have understood that sheathing can

6 be used for soundproofing, insulation, and

7 aesthetic applications, as further

8 described below."

9 Q. Ifyoucould open Exhibit 1007,
10 whichis Bundy, and let me know when you
11 haveit.

12 A. Okay.

13 Q. Andin particular, can you goto
14 column 5, line 17? And can you read that
15 sentence that spansfrom line 17 to line
16 20?

17 A. "Inthepresent invention, two
18 layersof 5inch" -- "5/8-inch drywall is
19 preferred. Drywall is naturaly fire

20 resistant and can be used to cover and
21 protect the structural members of a

22 building."

23 Q. Doesthat sentence provide any
24 indication how the drywall is protecting
25 the structural members of the building

Page 47
1 assembly, which includes all of the bits.

2 BY MR. SCHROEDER:

3 Q. Right. And soit'snot the

4 hanger by itself that achievesthe

5 two-hour fire rating according to the

6 certificate of correction?

7 A. Yes

8 Q. Starting at paragraph 48, you

9 provide an opinion regarding motivation to
10 combine the teachings of the various prior
11 art; isthat correct?
12 A. Yes
13 Q. Ifyoucouldturnto
14 paragraph 51, and, if you could, read the
15 first sentence -- or actually read the
16 first -- read all -- the whole paragraph,
17 actually. Read paragraph 51 into the
18 record, if you could.
19 A. Noproblem.
20 "While Bundy describes that
21 drywall is'naturally fire resistant,’
22 Bundy describes that drywall can 'be used
23 to cover and protect the structural
24 members of abuilding.! [Exhibit 1007,
25 column 5, line 17 through 21.] A POSITA

Page 49
1 other than that the drywall providesfire

2 resistance?
3 MR. HIGGINS: Objection, form.
4 A. Waell, yesand no. | mean, yes,
5 there'sreferences to fire resistance, but
6 "cover and protect" means cover and
7 protect. In my opinion, a POSITA would
8 know that means -- could mean more -- more
9 than that.
10 BY MR. SCHROEDER:
11 Q. Andinparticular it first
12 statesthat "drywall is naturaly fire
13 resistant," and it usesthe word "and" as
14 thetransition, correct?
15 A. Yes
16 Q. Itdoesn't say anything about
17 soundproofing; does it?
18 A. Wadl, I think that wasthe yes
19 part of my -- well, the no part of the
20 previous answer was that | think the
21 POSITA knowsthat cover and protect is
22 multi-function.
23 Q. Would amember need to be
24 protected from sound?
25 A. Wadl, weretalking assemblies
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Page 50
1 here. It may well be part of an -- an

2 acoustic-rated assembly.
3 Q. Butwould the structural member
4 need to be protected from sound?
5 MR. HIGGINS: Objection, form.
6 A. Itdepends. For itsstructura
7 performance, unlikely, but there's all
8 sorts of reasons why we have
9 acoustic-rated assemblies that feature
10 structural members.
11 BY MR. SCHROEDER:
12 Q. DoesBundy have anything to do
13 with soundproofing? Let me rephrase that.
14 Does Bundy discuss soundproofing
15 anywhere within the patent?
16 A. Frommemory, | don't believe so.
17 Q. DoesBundy discussthe
18 insulative value of sheathing?
19 A. Again, from memory, | don't
20 recall athermal discussion.
21 Q. DoesBundy discuss aesthetics of
22 sheathing and hangers?
23 MR. HIGGINS: Objection, form.
24  A. Sameanswer, Counselor.
25 BY MR. SCHROEDER:

Page 52
1 figureson afew of these sets, but the

2 first set at the top of thischart is

3 light gauge steel stud walls, correct?

4 A. Yes

5 Q. Andthen the second set is heavy

6 gauge sted stud walls; isthat correct?

7 A. Yes

8 Q. Andthethird setiswood stud

9 walls; isthat correct?
10 A. Yes
11 Q. DoesExhibit 1042 identify
12 putting this QuietRock product on brick or
13 masonry walls?
14 A. No, not within this document.
15 Q. Doyou have Exhibit 1043 with
16 you?
17 A.
18 me.
19 Q. Allright. Andin Exhibit 1043
20 you point to | believeit's figure 105 on
21 page 115; isthat correct?
22 A. ldo.
23 Q. Andonthispageit hasthe
24 soundproofing rating of various
25 constructions, correct?

| do and | have that in front of

Page 51

1 Q. Moving to paragraph 52 of your
2 declaration, which again was Exhibit 1039,
3 and let me know when you have it back in
4 front of you.
5 A. Oh,ldo.
6 Q. Okay. Paragraph 52 discusses
7 QuietRock gypsum panels; isthat correct?
8 A. Itdoes.
9 Q. Andyou haveafew exhibits

10 identified in paragraph 52. In

11 particular, you identify Exhibit 1042; is

12 that correct?

13 A. Yes

14 Q. Canyouor doyou have

15 Exhibit 1042 available?

16 A. Ildo.

17 Q. Couldyou please get -- or open

18 it up?

19 A. Okay.

20 Q. Exhibit 1042 shows some diagrams

21 of the use of the QuietRock product on
22 various wall structures, correct?

23 A. ltdoes.

24 Q. Andit'sgot kind of three sets

25 of figuresit's showing. There's multiple

Page 53
1 A. Yes, itshowsthe STC rating.

2 Q. Andsoawood framewall with
3 just one layer of regular half-inch gypsum
4 wallboard has a 32 rating, correct?
5 MR. HIGGINS: Objection, form.
6 BY MR. SCHROEDER:
7 Q. Letmecorrect. Onelayer of
8 the gypsum wallboard on each side of the
9 wall?
10 A. That would be correct.
11 Q. Andthen transitioning from
12 half-inch gypsum to a 5/8-inch gypsum on
13 both sides of thewall in, | guess, A of
14 thistable shows that the STC rating would
15 be 37; isthat correct?
16 A. Yes
17 Q. Andthenlooking at C, it
18 provides a STC rating for 8-inch concrete
19 block, correct?
20 A. Yes, of 45.
21 Q. Andsoaconcrete block has
22 significantly more sound protection than
23 the -- the wood frame wall with a 5/8-inch
24 gypsum wallboard on each side, correct?
25 MR. HIGGINS: Objection, form.
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1

A. Inthiscase, yes, the -- the

2 bigger the number, the more acoustic

3 resistance you have, so, yes, the block at
4 45 has more resistance than either of the
5 single layer of sheetrock applications on
6 each side.

7 BY MR. SCHROEDER:

8

Q. AndD right below it showsthe

9 fire-- or the STC rating putting a
10 half-inch board -- or sound-deadening
11 board over a haf-inch gypsum wallboard on
12 each side, correct?

13
14

A. Yes
Q. Andthisstructure here has a 46

15 STC rating, correct?

16
17

A. It does.
Q. Andsothere'sonly redly a

18 movement of one between the structure
19 shownin C that's just a cinderblock and
20 the structure shown in D, which iswood
21 frame walls with sound-deadening board on
22 it, correct?

23
24

A. Yes, yes.
Q. Andyou've got the -- the

25 paragraph -- the actual text above the --

Page 54

Page 56
1 over from the one column to the other, it

2 states "However, the hypothetical rating
3 of 45 cannot be obtained in this
4 construction. An 8-inch concrete block
5 wall (example, 105,C) has the minimum
6 rating, but this construction is not
7 aways practical in awood-frame house”;
8 isthat correct?
9 A. Yes
10 Q. Andsoit'sidentifying that
11 this concrete block would meet what would
12 be considered acceptable, but that it's
13 just not applicable to use concrete blocks
14 in wood-framed construction alot of
15 times?
16 MR. HIGGINS: Objection, form.
17 A. Youknow, | think | see what
18 you're asking, Counselor. My intent of
19 using the reference is ssimpler than this,
20 and you can mix masonry and wood frame and
21 it'sfrequently done, but | don't disagree
22 that asisolated the sentences you read
23 out say what they say.
24 BY MR. SCHROEDER:
25 Q. AndExhibit 1043 does not

1 thistableiscut off because we were only

2 provided this one page, but within this --

3 what is shown here, would you agree that

4 it's-- that there's a sentence that says
5 "However, the hypothetical rating of 45

6 cannot be obtained in this construction™?

7
8

MR. HIGGINS: Objection, scope,
objection, form.

9 BY MR. SCHROEDER:

10

Q. Actudly, let's start with the

Page 55

11 sentencethat's cut off here and remember,
12 thisisyour exhibit. Thiswasn't mine.

13

The very first line has --

14 startswith "likely has an STC rating of
15 45 or greater." Can | infer from this
16 partia linethat an STC rating of 45 or
17 greater is considered desirable?

18
19

MR. HIGGINS: Objection, form.
A. It depends.

20 BY MR. SCHROEDER:

21

Q. Andin particular, the concrete

22 bhlock meetsthat 45 STC rating, correct?

23
24

A. Generdly, yes.
Q. Andin particular, inthistext

25 portion of this page where it's wrapping

Page 57
1 disclose anywhere using sound-deadening
2 panels such as the QuietRock product on
3 concrete block walls; doesiit?
4 A. No.
5 Q. Wouldyou agreethat
6 soundproofing is generally not considered
7 asafety concern?
8 A. ltdepends. It--thereisa
9 difference between fire-life safety and
10 health, you know, and hearing protection
11 safety, for example, occupational safety.
12 Soit really would depend what type of
13 safety you're describing, Counselor.
14 Q. Would you agree that cutting
15 drywall out around a joist hanger would
16 have a-- let me back thisup.
17 Assuming that a product like the
18 QuietRock sheathing was used on the wall,
19 would you agree that cutting the drywall
20 out around ajoist hanger would have
21 minimal impact as to the overal
22 soundproofing of the wall?
23 A. No, no, | wouldn't agree with
24 that.
25 Q. Would the -- would the QuietRock
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Page 58
1 still provide soundproofing for the wall

2 evenwithasmall cutout init?
3 MR. HIGGINS: Objection, form.
4 A. Anaogousto our discussion
5 earlier of fireresistivity and
6 maintaining it at or near hanger cutouts,
7 asimilar discussion could be had about
8 other performance criteria at cutouts such
9 asthermal or acoustic.
10 BY MR. SCHROEDER:
11 Q. Solet'ssayinthe standard
12 room when you have a door wide open, sound
13 from outside the room comesinside the
14 room, correct?
15 MR. HIGGINS: Objection, form.
16 A. Yes, opendoorsallow sound --
17 sound transmission.
18 BY MR. SCHROEDER:
19 Q. Soifl wereto closethe door,
20 would that significantly lower the
21 volume -- or lower the amount of sound
22 that would comeinto the room?

Page 60
1 here, Counselor. The same materials that

2 are used for thermal resistivity

3 improvement may well be part of the

4 |ife-safety fire resistive assembly.

5 Beyond that, whether awall has thermal

6 resistance, again, may be safety just

7 depending on habitability of the room.

8 Q. Soiftherewasasmall cutout

9 around a hanger in the drywall, would you
10 agreethat there may be a dight draft
11 from that cutout, but that generally the
12 wall still is providing athermal barrier
13 between the two sides of the wall.
14 MR. HIGGINS: Objection, form.
15 A. Again, yes, there -- there's
16 some less performance from awall with a
17 holein it versus a contiguous wall,
18 whether we're talking thermal or acoustic.
19 BY MR. SCHROEDER:
20 Q. Butthewall would still provide
21 athermal barrier, it just might have a
22 draft, correct?

23 MR. HIGGINS: Objection, scope, 23 MR. HIGGINS: Objection, form.
24 objection, form. 24  A. Inthehypothetical, yes.
25 A. It'sahypothetical, but it 25 BY MR. SCHROEDER:
Page 59 Page 61
1 depends. 1 Q. Andreturning back to theidea

2 BY MR. SCHROEDER:

3 Q. Wouldit--andlet methen add

4 in the additional bit that the door

5 doesn't have a sweep on it such that there

6 might be a quarter-inch gap between the

7 floor and the bottom of the door, would

8 closing the door still reduce the volume

9 of sound coming from outside the room into
10 theroom?

11 MR. HIGGINS: Objection, scope,
12 objection, form.
13 A. ltcould. It'sjusta

14 hypothetical I'm afraid and maybe that's
15 my fault, but | don't know the material of
16 the door, whether there's hardware,

17 whether there's, you know, weather

18 stripping, et cetera, on this, so I'm not

19 surel can help you right now.

20 BY MR. SCHROEDER:

21 Q. Moving on to paragraph 53, would
22 you agree that providing thermal

23 insulation is not a safety concern?

24 MR. HIGGINS: Objection, form.
25 I'm afraid it depends, again,

A.

2 of soundproofing, the wall would still
3 provide a sound barrier, it just may alow
4 alittle bit of extra sound through if
5 therewas aholein thewall?
6 MR. HIGGINS: Objection, form,
7  objection, scope.
8 A. From experience, acoustic
9 ratings are relatively sensitive, so even
10 small defectsin the acoustic-rated
11 assembly matter, whether it be sound
12 transmission or vibrations, but, you know,
13 we're just talking hypothetically so the
14 holeswill have an effect.
15 BY MR. SCHROEDER:
16 Q. Moving to paragraph 54, you
17 provide that the POSITA would also
18 understand "that drywall can be installed
19 to wall structures of all types simply to
20 improve the aesthetic appeal of the room.
21 For example, drywall'slight color
22 typicaly brightensaroom." Do you see
23 that?
24 A.
25 Q.

| do.
Is there any reason why paint
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Page 62
1 cannot be applied directly to concrete or

2 masonry?

3 MR. HIGGINS: Objection, form.
4 A. No. Paint could be applied

5 directly to masonry.

6 BY MR. SCHROEDER:

7 Q. Andwouldyou agree that paint

8 iseven commonly applied to concrete and
9 masonry?

10 MR. HIGGINS: Objection, scope,
11  objection, form.
12 A. Again,yes.

13 BY MR. SCHROEDER:

14 Q. Andyou agreethat paint's

15 available in white?

16 A. Yes

17 Q. Movingonto paragraph 57, if

18 you would, go ahead and take a minute to
19 read paragraph 57 just so you

20 refamiliarize yourself withit. Let me

21 know when you're ready.
22 A. Okay.
23 Q. Allright. Sofirst | want

24 to -- | want to direct you to the last
25 sentence on the bottom of page 24, it

Page 64

1 the sheathing?

2 A. Yes, ontheexterior surface of

3 this--

4 Q. Thebrickisover the sheathing,

5 correct?

6 A. Yes

7 Q. Andthe sheathingisnot over

8 the brick?

9 A. Wadl,if you're standing on the
10 outside of thiswall, the first materid
11 you would seeisthe brick.

12 Q. Andthenit goeson to state,

13 it's on the exterior surface of a

14 2-by-4-inch wood stud at 16-inch OC; is
15 that correct?

16 A. Yes, thenthere's some wood

17 framing after the outer layer of gyp

18 sheathing.

19 Q. Wadl, and so what we're

20 discussing hereisawood stud wall,

21 correct?
22 A. Yes
23 Q. Withalayer of gypsum sheathing

24 attached to the wood studs, correct?
25 A. Yes

Page 63
1 states"For example, the Brick Industry

2 Association's pamphlet titled 'Fire
3 Resistance of Brick Masonry,' notes that
4 gypsum sheathing can be placed on the
5 exterior surface of masonry wallsor on a
6 brick veneer loadbearing wall to achieve a
7 fire" -- "2 hour fire resistance rating."
8 And then you cite to a couple of
9 tablesin Exhibit 1040, correct?
10 A. Yes
11 Q. Allright. If you could open
12 Exhibit 1040 for me, and turn to table 1
13 onceyou haveit open.
14 A. Okay. I'mthere.
15 Q. AndI believethat right here
16 you are referring to within this table the
17 last row 15, exterior walls or interior
18 walls; isthat correct?
19 A. Yes
20 Q. Andsolooking at the
21 construction beam described, it says 2 and
22 aquarter inch by 3 and -- | think that's
23 three-quarter-inch clay face brick with
24 cored holes over half-inch gypsum
25 sheathing, correct, that the brick is over

Page 65
1 Q. Andthenthebrick over the

2 sheathing, correct?

3 A. Yes

4 Q. Andthenit'staking about them

5 using type X gypsum on the interior

6 surface, correct?

7 A. Yes

8 Q. AnNd sothere'sno sheathing

9 being installed over the brick, correct?
10 MR. HIGGINS: Objection, form.
11 A. That'scorrect.
12 BY MR. SCHROEDER:
13 Q. Andthenyou provide within your
14 declaration paragraph 57 "As another
15 example, the National Timber Devel opment
16 Council's manual (NTDC manual) titled
17 'Multi-Residential Timber Framed
18 Congtruction' notes that 'fire grade
19 lining," such as 'plasterboard,’ may be
20 applied to 'timber, brick or masonry'
21 structural members'; isthat correct?
22 A. Yes
23 Q. Andthenyou specifically point
24 to Exhibit 1041, page 15, figure 8-A,
25 correct?
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Page 66
A. Yes.

1
2 Q. Canyougo ahead and open
3 Exhibit 1041 and go to that figure 8-A?
4 A. Yes
5 Q. Givemeasecond. I'mtryingto
6 get thereaswell. All right. Solooking
7 at figure 8-A and I'm going to, just for
8 the -- the simplicity of it, I'm going to
9 betalking about the figure on the left on
10 8-A. Soonthefigure ontheleft, it's
11 showing asingle stud wall between post;
12 do you seethat?
13 A. Yes
14 Q. Andthenithaswhatis
15 highlighted green; is that correct,
16 attached on both sides of that wood stud?
17 A. Yes, theresahighlighted
18 sheathing colored green on both sides.
19 Q. Andthat'ssheathing, correct?
20 A. Yes
21 Q. Andthenit'sshowing brick on
22 the exterior of that sheathing; isthat
23 correct?
24 A. Yes
25 Q. Andit'snot showing sheathing

Page 68
1 masonry of aconcrete or masonry wall?

2 MR. HIGGINS: Objection, form.

3 A. | wouldagreewithit the way

4 you worded it.

5 BY MR. SCHROEDER:

6 Q. And both examplesthat we looked

7 at had studs or were stud-framed walls,

8 correct?

9 A. Wood framing was part of each of
10 those assemblies.
11 Q. Andwouldyou agreethat for
12 each example that we were looking at, the
13 brick and gypsum were provided for the
14 purposes of providing fire protection to
15 the wood-frame wall?

16 MR. HIGGINS: Objection, form.
17 MR. SCHROEDER: Let merephrase
18 that.

19 BY MR. SCHROEDER:

20 Q. For each of the examples that we
21 werelooking at, did the combination of
22 brick and gypsum provide fire protection
23 for the wood-frame wall?

24 A. Yes, andthat'swhy | selected

25 these exemplarsis because testing fire

Page 67
1 onthe exterior of the brick; isthat

2 correct?

3 A. Yes

4 Q. Andsoit's--it'sjust showing

5 brick on the exterior of both sides of the

6 wall; isthat correct?

7 MR. HIGGINS: Objection, form.

8 A. |It'sdl part of therated pier

9 here. They're saying they are -- in fact,
10 thetitle of thefigureit saysthat it's
11 asingle stud wall between concrete or
12 masonry piers, but --
13 BY MR. SCHROEDER:
14 Q. Soboth Exhibit 1040 that we
15 were looking at a minute ago and
16 Exhibit 1041, neither of these figures
17 show gypsum installed over concrete or
18 masonry walls?

19 MR. HIGGINS: Objection, form.
20 MR. SCHROEDER: Let me rephrase
21 that.

22 BY MR. SCHROEDER:

23 Q. Do either Exhibit 1040 or

24 Exhibit 1041 show any instance of gypsum
25 being installed over the concrete or

Page 69
1 wallsisexpensive. Anytime adesigner

2 can point to alisted assembly that's
3 pretested, it gives the designer more
4 flexibility and choice of materials. Sol
5 selected these to show that there were
6 tested, listed assembliesthat feature
7 masonry in combination with gypsum
8 sheathing.
9 Q. Andboth examplesthat you
10 showed were wood-framed walls, correct?
11  A. Yes, they aso had as part of
12 the assembly awood-framing system.
13 Q. And sothey weren't purely a
14 foundation wall?
15 MR. HIGGINS: Objection, form.
16 A. Oh, the onewe werejust looking
17 atin Exhibit 1041 ispart of a
18 foundation.
19 BY MR. SCHROEDER:
20 Q. Andthat'sthat footer or
21 structural post?
22 A. Wadl, they'rereferring to them
23 asmasonry piers.
24 Q. Okay. Andlet me-- let meask
25 thisalittle differently.
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1

Do any of the exhibits that you

Page 70

2 provided show gypsum being applied on the
3 face of an exterior -- or on the exterior

4 face of amasonry wall or concrete wall to

5 provide fire protection?

6
7

MR. HIGGINS: Objection, form.
A. 1don't believe so, but as|'ve

8 opined previoudly, | don't see the

9 limitation of adding sheathing, gypsum
10 sheathing to the outside of an otherwise
11 noncombustible material to comply with a

12 listed assembly that might be recognized

13 by ajurisdiction.
14 BY MR. SCHROEDER:

15

Q. The application of the hanger at

16 issue, though, isreferring to providing a

17 space for sheathing on the outside of the

18 wall, correct?

19
20

MR. HIGGINS: Objection, form.
A. Generdly, yes.

21 BY MR. SCHROEDER:

22

Q. AnNd so the constructions shown

23 in Exhibits 1040 and 1041 are not the
24 applications for which the hanger that
25 we're discussing isintended; is that

Page 72
1 Q. Soyour statement in paragraph
2 57 that the fire -- that "The Brick
3 Industry Association's pamphlet titled
4 'Fire Resistance of Brick Masonry," that
5 you state that it "notes that gypsum
6 sheathing can be placed on the exterior
7 surface of masonry walls." |s sheathing
8 being shown on the exterior surface of the
9 masonry walls?
10 MR. HIGGINS: Objection, form.
11 A. | agreethat'swhat | wrote and
12 | am talking about it's on the exterior of
13 the exterior wall, but it may not be the
14 first material encountered when viewed
15 from the outside, but it is part of an
16 assembly.
17 BY MR. SCHROEDER:
18 Q. Butit'snot the exterior
19 surface of that assembly, correct?
20 MR. HIGGINS: Objection, form.
21 A. Correct, it's not the outer-most
22 surface of the exterior of the exterior

23 wall.
24 MR. SCHROEDER: | believe that
25  now would be agood time for a break.

1 correct?

2
3

MR. HIGGINS: Objection, form.
A. If westay with 1041, for

4 example, there's opportunity to use

5 hangersin and around the sheathing, the

6 vertical sheathing.
7 BY MR. SCHROEDER:

8

Q. Andisthe sheathing over the

9 concrete or masonry?

10
11

12 we're only looking at a cross-section here

MR. HIGGINS: Objection, form.
A. ltredly depends. | mean,

13 at the piersitself. | don't know what

14 the balance of the wall lookslikein this
15 hypothetical so | don't know.

MR. HIGGINS: We're approaching

16
17
18
19
20
21
22
23
24

the one-hour mark.

MR. SCHROEDER: All right.
Yeah. Thisisthelast on thistopic
before we move on. | just want to
make sure | have this wrapped up and
then we'll take a break.

MR. HIGGINS: Thank you,
Counsal.

25 BY MR. SCHROEDER:

Page 71

Page 73
(Whereupon, a brief recessis

1
2 taken.))
3 BY MR. SCHROEDER:
4 Q. Wecomeback. Just asking, did
5 you communicate with anyone over the break
6 regarding this deposition?
7 A. 1didnot.
8 Q. I wouldlikeyou to return to
9 your declaration, if you have that. And
10 we will be starting back up at
11 paragraph 59. Areyou there?
12 A. Yes
13 Q. So starting at paragraph 59, you
14 provided a couple of paragraphs regarding
15 your opinion as to whether the Gilb 792
16 hanger is compatible with wood-frame
17 construction; isthat correct?
18 A. Ido.
19 Q. Andin paragraph 59, you
20 identify that in Exhibit 1041, figure B
21 shows an example of ledgers continuing to
22 beused in platform framing; is that
23 correct?
24  A. Yes, that wasfigure 4-B.
25 Q. If youcould go ahead and open
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Page 74
1 up Exhibit 1041 to figure 4-B, let me know

2 when you haveit. Do you haveit?

3 A. ldo.

4 Q. Andlooking at figure 4-B, I'm

5 assuming that you are discussing the

6 figure on theleft; isthat correct?

7 A. Yes

8 Q. And doesExhibit 1041 identify

9 any metal ledgers?
10 MR. HIGGINS: Objection, form.
11 A. Wadl,if you read the text
12 that's on this graphic, it saysthat
13 "additiona 45 mm thick joist, ledger,
14 trimmer or blocking to maintain fire
15 resistance." So even though pictorialy
16 wedon't see a, quote, ledger, it
17 recognizesthat -- or certainly not
18 prohibited from integrating one at this
19 location. And as| said in my declaration
20 at the end of paragraph 59, a POSITA
21 certainly would not have been deterred
22 from using ametal ledger with platform
23 framing.
24 BY MR. SCHROEDER:
25 Q. Butinfigure4-B,it's

Page 76
1 BY MR. SCHROEDER:

2 Q. Andfireblocking works by
3 blocking the path that the fire could
4 spread, correct?
5 A. Yesyes Inthe--if you
6 think of it asachain that -- where one
7 ends and another starts, that -- the
8 building official that's doing plan check
9 islooking to avoid a broken chain.
10 Q. Andinthecaseof figure 4-B,
11 the 45-millimeter ledger acts as afire
12 block, correct?
13 A. Yes, generdly a2 by timber
14 member isrecognized asfire stopping or
15 draft stopping in resistive assemblies.
16 Q. Andthe sheathing is showing
17 terminating below that ledger, correct?
18 A. Inthisdetail, yes.
19 Q. Going back to your declaration,
20 and going to paragraph 61 specificaly, go
21 ahead and take a minute to read paragraph
22 61 to yourself to refamiliarize yourself
23 withit.
24 A. Okay.
25 Q. Anddoyou have Exhibit 1035in

Page 75
1 discussing a45-millimeter thick ledger

2 or -- correct?
3 A. Yes inthiscaseit showsa--
4 a3-inch thick or 45-millimeter -- I'm
5 sorry -- that would be just over 2 inches.
6 2-inch thick ledger that is face mounted
7 onto thewall here. Part of the graphic
8 isto show continuity of the sheathing to
9 abuilding official in away that they'll
10 recognize.
11 Q. Right. Andin particular, it's
12 a-- isthat awood timber ledger?
13 MR. HIGGINS: Objection, form.
14 A. Or generdly in theiconography
15 of these details, arectangle with an X
16 through it does suggest timber as a
17 material.
18 BY MR. SCHROEDER:
19 Q. Anditalso providesthat this
20 45-millimeter thick joist, ledger, trimmer
21 or blocking isto maintain fire
22 resistance; isthat correct?
23 MR. HIGGINS: Objection, form.
24 A. Widl, asused in the assembly,
25 yes.

Page 77
1 front of you? Let me know when you find

2 it.

3 A. ldo.

4 Q. AndExhibit 1035 isthe Gilb

5 '792 prior art reference that is being

6 discussed in paragraph 61 of your

7 declaration, correct?

8 A. ltis

9 Q. Andifyouwould, goto
10 column 1, line 34. Andit'sredly this
11 paragraph that -- that line 34 isin, but
12 this paragraph, let me know if you
13 disagree, is discussing one of the defects
14 or problems with prior art metal ledger
15 hangers, correct?
16 MR. HIGGINS: Objection, form.
17 A. Yes,itistaking historically
18 about previous hangers.
19 BY MR. SCHROEDER:
20 Q. Andinparticular, it describes
21 that with -- with these prior metal ledger
22 systemsthat when atypical purlin-type
23 hanger was attached to the ledger, which
24 would bein the form of either an angle or
25 aU-channel, that the loading would cause
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1 deflection of the outstanding leg of
2 angle or U-channel, correct?

Page 78
that

3 A. Yes, that wasthe problemin the

4 past.
5 Q. Andkind of put that into

6 layman'stermsisthat it was causing the

7 ledger to deform and let that -- that

8 ledge that's coming vertically or coming
9 horizontally perpendicular from the wall
10 would alow that or would -- that leg
11 would start to bend; is that what it's

12 describing?

13 MR. HIGGINS: Objection, form.

14 A. Yes, yeah, the-- yeah, the
15 portion that sticks out of the wall
16 deflected as described.

17 BY MR. SCHROEDER:

18 Q. Right. Andthen, if yougoto

19 column 2 starting at line 33, it's

20 describing the hanger of the invention
21 that's being described in the Gilb '792

22 patent, correct?
23 A. Yes
24 Q. And sothedescription here

is

25 not that prior ledger system that had this

Page 80
1 A. The--theportion that's

2 underneath is certainly going al the way

3 back to the wall.

4 BY MR. SCHROEDER:

5 Q. Butitis--itis--it'sgoing

6 undernesth and actually touching that

7 lower surface of that outstanding leg,

8 correct?

9 MR. HIGGINS: Objection, form.
10 BY MR. SCHROEDER:
11 Q. | beieveitusestheword"in
12 registration with."
13 MR. HIGGINS: Objection, form.
14 A. Sorry todothis, Counselor, |
15 wasjust looking at -- between figures and
16 thetext and going backwards and forwards
17 and try to put it in the front of my
18 brain. Can you ask your question one more
19 time, please?
20 Q. Allright. Sointhiscolumn?2
21 at approximately line 43, it discusses
22 that the "gusset member 15...isformed
23 with atop edge 16 in registration with
24 the lower face of the outstanding leg 3 of
25 theledger."

Page 79

1 defect, but it's the inventive feature of

2 this patent, correct?

3 MR. HIGGINS: Objection, form.

4 A. Yes. Thissectionyou just

5 cited talks about improvements to avoid
6 deflection under concentrated loads as

7 discussed in the past.
8 BY MR. SCHROEDER:

9 Q. Goingtoline4l of thiscolumn,
10 42, it describesand | won't read it "A
11 first gusset member 15 is operatively and
12 ridgedly connected to the top flange,”

13 correct, or "top flange 8"?
14 A. Yes

15 Q. Andthenit goesonto say that

16 this gusset member "is formed with atop
17 edge 16 in registration with the lower

18 face 5 of the outstanding leg 3 of the

19 ledger," correct?
20 A. Yes

21 Q. Andsowhatit'ssayingisthis
22 gusset is going under that outstanding leg
23 and istouching the bottom part of that

24 leg, correct?

25 MR. HIGGINS: Objection, form.

Page 81
MR. HIGGINS: Objection, form.

1

2 BY MR. SCHROEDER:

3 Q. Isthat correct?

4 A. That'swhatitsays. I'mjust

5 going to look at what 3is. And, yes,
6 yes, it'sin contact with 3, | agree.

7 Q. Allright. And so that -- that
8 gusset 15 is contacting the ledger 3,

9 correct?
10 MR. HIGGINS: Objection, form.
11 A. Yes

12 BY MR. SCHROEDER:

13 Q. Andasoincolumn2, it

14 discusses that the length -- that the

15 hanger 7 has atop flange 8 that "is

16 adapted for connection of the upper

17 face...of the outstanding ledger...3," and
18 that's around lines 33 through 35?

19 A. Yes

20 Q. Andsoit'sdescribing that the
21 hanger has atop flange that's connecting
22 to that outstanding leg 3 and then it has
23 agusset member underneath that

24 outstanding leg 3 that's contacting the
25 ledger, correct?
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Page 82
A. Yes

1
2 MR. HIGGINS: Objection, form.
3 BY MR. SCHROEDER:
4 Q. Andthenit describesasimilar
5 construction for gusset member 22 from
6 column 2, line 59 through 62?
7 MR. HIGGINS: Objection, form.
8 A. Yes
9 BY MR. SCHROEDER:
10 Q. Ifyou couldgo tocolumn 4,
11 lines 56 of this patent, can you read the
12 sentence that spans from line 56 to line
13 58?
14 A. "Thegusset, becauseitis
15 attached to the lower leg 2 of the ledger
16 prevents bending of the outstanding leg 3
17 of the metal ledger."
18 Q. Sowhenitsays"the gusset," is
19 it referring to the gusset members 15 and
20 22 that we were discussing a minute ago?
21 MR. HIGGINS: Objection, form.
22 A. Inpart,yes.
23 BY MR. SCHROEDER:
24 Q. Andisthissentence suggesting
25 that the gusset members are providing

Page 84
A. Yes

1
2 Q. Andthat'sthe principle of
3 operation disclosed within the Gilb 792
4 patent, correct?
5 MR. HIGGINS: Objection, form.
6 A. Aspresented, yes.
7 BY MR. SCHROEDER:
8 Q. Going back toyour declaration,
9 starting at paragraph 63, | think it is
10 only paragraph 63, you have a opinion
11 regarding that Timony is compatible with
12 wood-frame construction. Do you see that?
13 A. Ido.
14 Q. Doesthe Timothy patent provide
15 any disclosure -- actually, let's back up
16 asecond.

17 Do you have Timony availablein
18 front of you?

19 A. Ildo.

20 Q. AndthatisExhibit 1008,

21 correct?

22 A. Yes

23 Q. Andin Timony 1008, your -- your

24 combination or your usage of Timony is
25 primarily with respect to the embodiment

Page 83
1 reinforcement for that outstanding leg 3

2 of the ledger?
3 MR. HIGGINS: Objection, form.
4 A. Inpart,yes
5 BY MR. SCHROEDER:
6 Q. DoestheGilb'792 patent
7 disclose any embodiment in which the
8 ledger was not present?
9 MR. HIGGINS: Objection, form.
10 A. From memory, no.
11 BY MR. SCHROEDER:
12 Q. Wouldyou agreethat the
13 disclosed principle of operation for the
14 hanger described in Gilb '792 patent is
15 for use of the hanger with aledger?
16 MR. HIGGINS: Objection, form.
17 A. Wadll,inisolation, yes. In
18 combination or common usage, no.
19 BY MR. SCHROEDER:
20 Q. The--thedescribed structure
21 of the hanger disclosed in the Gilb '792
22 patent describes the use of atop flange
23 that connectsto aledger and gussets that
24 provide reinforcement of the ledger,
25 correct?

Page 85
1 shown in figure 8 that has retrofit

2 braces; isthat correct, or is aretrofit

3 style hanger?

4 A. Yes, figures8and9.

5 Q. Andifl weretocal the

6 component that attachesto thewall a

7 bracket, would you understand what I'm

8 discussing?
9 A. Yes
10 Q. Andthebracket hasanumber

11 of -- looking at figure 8, that bracket

12 would consist of -- or would comprise
13 203-A and 230-A; isthat correct? I'm
14 just trying to make sure that we're --

15 we're talking about the same thing here.
16 Soinfigure8, if | wereto call that

17 L-shaped metal the bracket, you would
18 understand what I'm talking about?

19 A. Yes

20 Q. Okay. And that bracket that's
21 showninfigure 8, it generally hasa

22 height of the bracket along the bend

23 between the component that looks like it's
24 203-A and 260-A, correct?

25 MR. HIGGINS: Objection, form.
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Page 86
A. Yes, yes, there'savertica

dimension there.
BY MR. SCHROEDER:

Q. Right. Does-- does Timony
rovide any dimensions for that vertical
imension?

A. No, it'spictorial.

Q. Does Timony disclose the spacing

9 of the holes 207-A and 207-B?

10 MR. HIGGINS: Objection, form.
11 A. Idontrecal. Feel freeto

12 point it out in the text if it exists.

13 BY MR. SCHROEDER:

14 Q. I'mnotaware of it existing. |

15 was making surethat | didn't missit.

16 Does Timony describe that

17 bracket being installed on a wood-framed
18 wall?

19 MR. HIGGINS: Objection, form.
20 A. I'mnot aware of that within the
21 patent. However, it's my opinion that it
22 could easily beinstalled on awood

23 substrate.

24 BY MR. SCHROEDER:

p
d

O~NO O WN P

Page 88
1 Q. Allright. You can stop reading

2 there.

3 Wherein Gilb '792 isit taught

4 that there needs to be control of the

5 location of the end of a structural

6 element?

7 A. Wadl,it'snot specificaly.

8 It'sjust when using these hangersto

9 receive structural elements such asjoists
10 or trusses, that it is common design
11 practice and would be understand by a
12 POSITA that positioning the end of the
13 joist isuseful to achieving the designed
14 installation.
15 Q. Butthat fact was not gleaned
16 from the Gilb '792 patent, correct?
17 MR. HIGGINS: Objection, form.
18 A. My discussion waswhy I'd be
19 motivated to add the stop in combining the
20 Gilb, Tsukamoto, or Timony hangers.
21 BY MR. SCHROEDER:
22 Q. Buttorepeat the question, that
23 fact was not actually gleaned from the
24 Gilb 792 prior art, correct?

25 Q. AnddoesTimony describe that 25 MR. HIGGINS: Objection, form.
Page 87 Page 89
1 bracket specifically being installed on 1 A. Wadl, no, it doesn't
2 thetop plate of a wood-frame wall? 2 specifically show a stop.
3 MR. HIGGINS: Objection. 3 BY MR. SCHROEDER:
4 A. Not specifically. 4 Q. Andthat fact was not gleaned
5 BY MR. SCHROEDER: 5 from the Timony prior art either; wasit?
6 Q. Going back toyour declaration, 6 MR. HIGGINS: Objection, form.
7 starting at paragraph 65 through 7 A. Sameanswer asto motivation.

8 paragraph 68, you discuss the mativation

9 that a POSITA would have to add astop to
10 each of the hangers disclosed in the Gilb
11 '792 Timony and Tsukamoto, correct?
12 A. Correct.
13 Q. And couldyou read the first
14 sentence of paragraph 66 for me?
15 A. "Therationaesfor combining
16 Bundy's stop with Gilb '792 and Tsukamoto
17 and for adding a stop to Timony's retrofit
18 hanger, as explained in my previous
19 declaration, are based on facts gleaned
20 from the prior art, not guided by the '867
21 patent...Asexplained in my first
22 declaration, adding a stop would allow the
23 hangersin each of Gilb '792, Timony, and
24 Tsukamoato to control the location of the
25 end of the structural element.”

8 BY MR. SCHROEDER:

9 Q. But, again, the questionis, was
10 that fact gleaned from Timony itself?
11 MR. HIGGINS: Objection, form.
12 A. I'mnot sure how to help you
13 further, Counselor. 1 1ook at these
14 hangersand | see windows of possibility
15 for making a small tweak and -- and
16 getting the stop in thereiif it helps
17 installers get the joistsin the right
18 place.

19 BY MR. SCHROEDER:

20 Q. Butthat wasn't actually taught
21 in Timony, correct?

22 MR. HIGGINS: Objection, form.
23 A. | don't want to arm wrestle with
24 you, but | don't see why not. The --

25 BY MR. SCHROEDER:
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Page 90
1 Q. DidTimony discussastop?
2 A. Wadl,ithasstops. If -- they
3 areintended for adlightly different
4 aignment purpose, but whereas one sticks
5 out and helps align with the outer face of
6 the sheathing could easily poke inwards
7 and help align with the end of the joist.
8 If you looked at figure 4, you'd see what
9 | wastaking about.

10 Q. ButTimony itself does not

11 discuss the need to control the location

12 of the end of a structura element,

13 correct?

14 A. Correct.

15 Q. DoesTsukamoto discussthe need

16 of -- to control the location of the end

17 of astructural element?

18 A. Tsukamotoisalittle bit

19 different in that its channél -- oh, no, |

20 takethat back. | apologize.

21 Y eah, same answer as before.

22 Q. Andthat answer isthat

23 Tsukamoto does not teach the need to

24 control the location of the end of the

25 structural element?

Page 92
1 theart using Timony for itsintended

2 purpose fed it necessary to control the
3 end of the structural element?
4 MR. HIGGINS: Objection, form.
5 A. Sameanswer.
6 BY MR. SCHROEDER:
7 Q. SofortheGilb'792 patent,
8 there's -- asdisclosed in the Gilb '792
9 patent, isthere any -- let me put it this
10 way. Let merephrasethat.
11 What material islocated beneath
12 the hanger as disclosed in the Gilb '792
13 patent?
14 MR. HIGGINS: Objection, form.
15 A. Canyou makethismultiple
16 choice?
17 BY MR. SCHROEDER:
18 Q. Wadl,okay. SoI'm--I'm
19 reading your declaration and your
20 declaration and paragraph 66 -- 66 says
21 "This provides an obvious benefit of
22 providing another support surface for the
23 hanger and protecting any material that
24 may be located beneath the hanger." Do
25 you see that?

Page 91
1 MR. HIGGINS: Objection, form.

2 A. Not specifically, but, again, |
3 see no problem adding one thereif I'm
4 integrating sheathing between the end of
5 thejoist and the face of the wall.
6 BY MR. SCHROEDER:
7 Q. DoesBundy disclose the need to
8 control the location of the end of the
9 structural element?
10 A. From memory, I'm not aware of
11 any referenceto it.
12 Q. Why would aperson of skill in
13 the art using the Gilb '792 patent for its
14 intended purpose feel it necessary to
15 control the end of the structural element?
16 MR. HIGGINS: Objection, form.
17 A. Widl, inthe--inthe
18 hypothetical, it would be to -- could be
19 to establish bearing lengths within the
20 seats of the channel portionsthat for a
21 given span, for a given member, to make
22 surethat there's the correct engagement
23 length of the structural member.
24 BY MR. SCHROEDER:
25 Q. Why would aperson of skill in

Page 93
1 A. Oh,okay.

2 Q. Andsomy questiontoyouis,

3 what material is disclosed as being

4 |ocated beneath the hanger of the '792

5 patent?

6 A. Okay. Sowe'retaking about

7 beyond the hanger here so it -- such as

8 the sheathing that would be, if you put a

9 stop in, the joist would not poke in and
10 hit the material beyond the hanger. What
11 isdisclosed beyond in the patent could be
12 anything, anything on the wall assembly.
13 | don't know specifically how to answer
14 beyond that.
15 Q. Wouldn't the material that was
16 located beneath the hanger be the metal
17 ledger?
18 MR. HIGGINS: Objection, form.
19 A. That would be the metal hanger
20 itself and the wall.
21 BY MR. SCHROEDER:
22 Q. Waell, the material directly
23 beneath or located beneath the hanger is
24 the metal ledger, correct?
25 MR. HIGGINS: Objection, form.
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Page 94
A. Wadl, inalitera sense, below

1
2 thetop flange of the hanger isthe meta
3 ledger as shown.
4 BY MR. SCHROEDER:
5 Q. Sol guessmaybel'm not
6 understanding what you meant by "located
7 beneath the hanger." Are you meaning
8 vertically located beneath the hanger or
9 areyou meaning located between the hanger
10 and the wall structure?
11 A. Thelatter. | mean, in context,
12 we're talking about my motivation for
13 making asmall tweak and putting a stop in
14 to control the end of, let's say, ajoist
15 and that would not only establish, say,
16 bearing length, but it will also protect
17 the end of the joist from poking the
18 sheathing that's beyond and underneath.
19 Q. Anddoesthe Gilb'792 patent
20 disclose the use of sheathing beyond or
21 underneath the hanger?
22 A. It doesn't specifically show it,
23 but that was my opinion wasthat | see an
24 easy opportunity to insert it right there.
25 Q. Andfor --for Tsukamoto, what's

1 thetop of page 2?
2 MR. HIGGINS: Objection, form.
3 A. Oh,yes.
4 BY MR. SCHROEDER:
5 Q. Anditspecificaly discusses
6 that -- that there are issues regarding
7 that they're influenced by the thickness
8 of the foundations, that they require
9 notches on the side surfaces of the
10 foundations; do you see that?
11  A. | seethat.
12 Q. Andwouldyou agreethat later
13 inthe patent in -- on page 3, it
14 identifies the advantages of the devicein
15 section C and right below that it states
16 reference numeral 8 is afoundation?
17 A. Yes
18 Q. Andthen alsoon paragraph -- on
19 page 3, it discusses the results under
20 (i), that "The beam hanger according to
21 the present application can be used
22 regardless of the thickness of the
23 foundation, which facilitates
24 construction,”" and then under Roman
25 numera (ii) "It is not necessary to form

Page 96
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1 theintended purpose of Tsukamoto?

2 MR. HIGGINS: Objection, form.
3 A. Initsmost basic form, it's

4 another hanger for connecting a-- a

5 horizonta -- near-horizontal member to a
6 wall.

7 BY MR. SCHROEDER:

8 Q. Doyou have Tsukamoto available?
9 A. Ildo.
10 Q. Canyou go ahead and open it for
11 me?
12 A. Certanly. | haveit now.
13 Q. And Tsukamoto, just for the

14 record, is Exhibit 1009, correct?

15 A. Yes

16 Q. Andin Exhibit 1009, it

17 discussesthat -- that -- I'm trying to --
18 | wasn't prepared to go down this rabbit
19 hole -- it discusses that the hanger's

20 intended for foundation walls, correct?
21 MR. HIGGINS: Objection, form.
22 BY MR. SCHROEDER:

23 Q. Forinstance, on page 2, it

24 discusses that the -- the negative aspects
25 of conventional S-shaped hangers, correct,

1 notchesin the foundation." Do you see
2 that?
3 A. Yes
4 Q. Does Tsukamoto discuss the use
5 of the disclosed hanger on wood-framed
6 walls?
7 A. Wdl,if youlook at figures5
8 and 6, there's awood element, again,
9 rectangle with acrossin it.
10 Q. Andthen beow that, what
11 element is the foundation wall, correct?
12 A. Right,onfigure6is-- you can
13 seethe 8 that you referenced before that
14 herethey're calling it a foundation, but
15 | -- 1 look at these details and
16 cross-section and | see no problem with
17 installing this on a framed wall below
18 the -- that wooden top piece or
19 integrating sheathing for that matter.
20 Q. Butasfarastheactua patent
21 itself, it's discussing the use of this
22 hanger exclusively with foundational
23 walls; it's not discussing it with
24 wood-framed walls, correct?
25 MR. HIGGINS: Objection, form.

Page 97
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1 A. Genedly, | agree. | mean,
2 they're talking about foundations here
3 rather than wood-framed walls and I've
4 already discussed the windows of
5 opportunity | seeimmediately here.
6 BY MR. SCHROEDER:
7 Q. Andsointhe application which
8 Tsukamoto is showing this hanger being
9 used, what isthe material located closest
10 to the -- what is the material of the wall
11 located closest to thejoist?
12 MR. HIGGINS: Objection, form.
13 A. Wiadll, at the upper portion of
14 thejoist shown, it shows atimber nailer.
15 At the lower portion of the joist shown,
16 itiscalling out, in thiscase, a
17 concrete or masonry foundation.
18 BY MR. SCHROEDER:
19 Q. Andwould aconcrete -- would
20 the concrete or masonry foundation
21 protrude further towards that joist than

Page 98

Page 100
1 tothe material below.
2 Q. Andfor Timony, which, again,
3 was Exhibit 1008, what is the intended --
4 or what is the disclosed use of the Timony
5 hanger?
6 MR. HIGGINS: Objection, form.
7 A. Inasimplest form, for
8 attaching joists to walls beyond.
9 BY MR. SCHROEDER:
10 Q. Specifically, Timony inthe
11 abstract discussesthat the -- thereis
12 described a hanger for hanging an object
13 from acomposite wall. And then it
14 describes the composite wall has a
15 concrete core, afoam outer wall and a
16 second outer wall, correct?
17 A. Yes
18 Q. DoesTimony describe any other
19 application for its hanger other than for
20 use on composite walls that have a
21 concrete core?

22 that timber member up on top? 22 A. Strictly speaking, no.
23 A. That's-- that'sadesigner's 23 MR. SCHROEDER: We've been going
24 choice whether to make the timber nailer 24 for about an hour. It would probably
25 the same width asthewall or to have it 25 beagood time to take a break.
Page 99 Page 101
1 wider or narrower than the frame, the wall 1 (Whereupon, aluncheon recessis
2 below. 2 taken.))
3 Q. Would thefoundation need to be 3 BY MR. SCHROEDER:
4 protected from the joist? 4 Q. Welcomeback. Hopefully your
5 MR. HIGGINS: Objection, form. 5 child'sokay. And just checking, over the
6 A. Inisolation, no. Aswe 6 break, did you have any conversations with

7 discussed before, thereis al sorts of
8 reasons| may want to cover or protect a
9 substrate and all sorts of reasons | may
10 want to control the end of the joist.
11 BY MR. SCHROEDER:
12 Q. Butinparticular, I'm trying to
13 focus on the reason that you put in your
14 declaration, which isto protect material
15 that may be located beneath the hanger.
16 And so I'm trying to understand what
17 materials are located beneath the hanger.

18 MR. HIGGINS: Objection.
19 MR. SCHROEDER: That wasn't a
20 question. That was a statement.

21 BY MR. SCHROEDER:

22 Q. Would thetimber at the top of
23 that foundational wall require protection
24 fromthejoist?

25 A. No,it'sinasimilar category

7 anyone regarding your testimony today?
8 A. Ildidnot.
9 Q. Okay. Soreturning back to your
10 declaration, which is Exhibit 1039,
11 starting on paragraph 69, you have a
12 section of your declaration that discusses
13 the Gilb '792-Bundy combination; is that
14 correct?
15 A. Yes
16 Q. And,if youwould, canyou turn
17 to paragraph 74 of your declaration?
18 A. Okay.
19 Q. Andactudly just for context,
20 let's go back to paragraph 71. Inthis
21 proceeding, patent owner has made a
22 argument that one of the reasons why the
23 Gilb 792 hanger would not be configured
24 for use with -- with sheathing -- or at
25 least with sheathing extending beyond the
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Page 102
1 bottom of the ledger isthat in order to
2 install the hanger or to install sheathing
3 under the bottom of the -- or past the
4 bottom of the ledger would require a
5 gpacing between the wall and the
6 sheathing; isthat correct?
7 MR. HIGGINS: Objection, form.
8 BY MR. SCHROEDER:
9 Q. Areyouawarethat patent owners
10 made that argument?
11 MR. HIGGINS: Objection, form.
12 A. Yes yes | am.
13 BY MR. SCHROEDER:
14 Q. Okay. Andyou addressed this
15 argument in your declaration, correct?
16 A. Ildo.
17 Q. Andin particularly, on-- at
18 paragraph 74, you make the statement that
19 "the'867...hanger is also made of sheet
20 metal, and any sheathing in the wall
21 assembly therefore" -- "thereof is
22 necessarily separated from the wall by a
23 distance equal to the thickness of the
24 sheet metal." And then you go on to state
25 "Based on [your] years of experience in

Page 104
1 you referenced.
2 Q. Andit'stypified by a3 by 3 by
3 one-quarter inch up to 3 by 6 by
4 one-quarter inch angled sections; is that
5 correct?
6 A. Yes
7 Q. And sothat one-quarter inch
8 would be the thickness of the metal for
9 that ledger; isthat correct?
10 A. Yes
11 Q. Andif youweretogoto
12 column 2, lines 49 through 52, does it
13 provide the gauge of the metal for the
14 hanger itself?
15 A. Itdoes.
16 Q. Andin particular, the gusset
17 member is described as being 7 gauge; is
18 that correct?
19 MR. HIGGINS: Objection, form.
20 BY MR. SCHROEDER:
21 Q. Doesit providethe gauge for
22 the gusset member?
23 A. Itdoesanditdoescdlita?
24 gauge. It goes on to describe the
25 stirrups as 12 gauge.

Page 103
1 thefield, sheathing can beinstalled such
2 that one portion of the sheathing rests on
3 the back flange of the hanger, such asthe
4 back flange described in the '867 patent,
5 with the lower portion of the sheathing
6 dtill being flush against the wall
7 structure. Here, in the setting of the
8 Gilb '792, the thickness of the metal
9 hanger isnot so great as to create new
10 problems where none existed before. Do
11 you seethat?
12 MR. HIGGINS: Objection, form.
13 A. |doseethat.
14 BY MR. SCHROEDER:
15 Q. Anddidwhat | recite match
16 what'sin your declaration?
17 A. Yes
18 Q. |Ifyoucouldturnto
19 Exhibit 1035? And Exhibit 1035 isthe
20 Gilb '792 patent, correct?
21 A. Yes
22 Q. If youweretolook at column 1,
23 lines 23 -- 22 through 25, is a size of
24 ledger provided?
25 A. Yes, it'sdescribed here where

Page 105

1 Q. Doyou disputethat the -- that

2 7-gauge steel has a thickness of

3 approximately .179 inches?

4 A. That sounds about right. |

5 would have to look it up in atable, which

6 I'm happy to do, but that doesn't sound

7 outrageous.

8 Q. Allright. Andin particular,

9 the combination that we're discussing
10 would be putting the sheathing over both
11 theledger and any base 36 of the hanger;
12 isthat correct?

13 MR. HIGGINS: Objection.
14 THE WITNESS: Sorry, Counsel,
15 for talking over your objection.

16 A. Yes

17 BY MR. SCHROEDER:

18 Q. Andsoif | wanted to know how
19 thick those pieces were together, | would
20 add the one-quarter inch for the thickness
21 of the ledger, correct, and the .179

22 inchesfor the 7-gauge steel to get the

23 total thickness there; isthat correct?

24 A. Yes

25 Q. Andjust doing the math, that
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Page 106

1 equals about .429 inches; isthat correct?
2 A. Yes
3 Q. Andyou compared that thickness
4 with the thickness of the '867 patent
5 hanger; isthat correct?
6 MR. HIGGINS: Objection, form.
7 A. Yes

8 BY MR. SCHROEDER:

9 Q. Ifyoucould, goto
10 Exhibit 1001, which isthe '867 patent.
11 Let me know when you haveit open. And
12 approximately column 10, lines 29 -- or 22
13 through 29 provides a gauge for the steel
14 hanger. Can you find that?
15 A. Yesandyes.
16 Q. Andwhatisthegaugethatis
17 provided inthe -- or disclosed in the
18 '867 patent?

19 A. ltinitially describes12to 14
20 gauge.
21 Q. Andwhen taking about sheet

22 metal, ahigher gaugeisactualy a
23 thinner piece of metal, correct?
24  A. No, that'sthe opposite.

25 Q. So--soa--well,soa

Page 108
1 wall to account for any gap created by the
2 metal ledger”; isthat correct? Did |
3 state that correctly?
4 A. Youdiddateit correctly and,
5 infact, | showed that in afigure, an
6 annotated figure back in paragraph 72.
7 Q. Soifwewereto add furring
8 stripsto thewall or -- would those
9 furring strips need to be applied to each
10 stud?
11 MR. HIGGINS: Objection, form.
12 A. Yes, that's -- the nature of
13 furring isto have the substrate bein a
14 similar plane.
15 BY MR. SCHROEDER:
16 Q. Anditwouldtaketimeto
17 install afurring strip on any given stud,
18 correct?
19 A. Yes, secondson end.
20 Q. Right. Andthat would bea
21 carpenter that would do that; isthat
22 correct?
23 A. Carpenter or even the
24 drywallers, whoever'sjobitisto
25 establish the plane of the finished wall.

Page 107
1 12-gauge steel has a thickness of --
2 actually, when | say "ahigher gauge,” |
3 mean a 12-gauge piece of metal is thinner
4 than a 7-gauge piece of metal, correct?
5 A. Yes
6 Q. Allright. And--yeah, |
7 probably used poor terminology there.
8 And would you dispute that
9 12-gauge stedl has a thickness of
10 approximately .105 inches?
11 A. Again, | think that's -- that's
12 correct.
13 Q. Andyouwould agree that .429
14 inchesis approximately four times the
15 thickness of .105 inches, correct?
16 A. Yes
17 Q. Going back to your declaration,
18 paragraph 75, let me know when you have
19 it.
20 A. I'mthere.
21 Q. Inparagraph 75 you state "If
22 thereisagap large enough to merit
23 mitigation, a POSITA would have understood
24 that additional sheathing or furring
25 strips can be applied directly against the

Page 109
1 Q. Andthat would be applied to
2 every stud throughout the construction of
3 potentialy amulti-family living
4 structure, correct?
5 A. Wheretheledger or whatever is
6 creating a big enough offset, yes.
7 Q. And sothat could be hundreds of
8 studsin, let's say, an apartment
9 building?
10 MR. HIGGINS: Objection, form.
11 A. Hypotheticaly, yes.
12 BY MR. SCHROEDER:

13 Q. Maybe even thousands?
14 MR. HIGGINS: Objection, form.
15 A. Same.

16 BY MR. SCHROEDER:

17 Q. And each of these furring strips

18 would require someone to install it on the
19 stud, it would -- let me back up.

20 Each of these -- to put a

21 furring strip on each stud, you would have
22 to, one, have the cost of the materia

23 itself, correct?

24 A. Yes

25 Q. Thecost of the labor to install
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Page 110

1 it, correct?

2 A. Yes

3 Q. Andthecost of any fasteners,

4 whether it's nails or screwsto install

5 it, correct?

6 A. Yes

7 Q. Theother option you provided is
8 to add additiona sheathing; isthat

9 correct?

10 A. Yes, youcould put alayer of

11 shesthing instead.

12 Q. Andthiswould be probably a
13 half-inch layer of sheathing; is that

14 correct?

15 A. ltdepends. It'swhatever the

16 furring is required.

17 Q. And, again, the sheathing would
18 have an expense, correct?

19 A. Yes
20 Q. Anditwould bethe expense of
21 the material and the labor to install it?
22 A. Yes
23 Q. Youalsoidentify within
24 paragraph 75 that "A POSITA would have
25 aso understood that Gilb '792'swall can

Page 112
1 discusses that, in your opinion, the Gilb
2 '"792 hanger could be installed -- or
3 "mounted directly against the vertical
4 face of the upper frame wall without a
5 ledger"; isthat correct?
6 A. Yes
7 Q. Andthat'syour opinion that it
8 could be done, correct?
9 A. Yes
10 Q. And then thisnext paragraph,
11 you aso then discuss that the "base 36
12 includes holes intended to receive screws
13 that screw through the ledger into the
14 wall"; isthat correct?
15 A. That'scorrect, yeah, screws
16 connect directly to thewall.
17 Q. When the hanger isused with a
18 ledger, does the hanger directly contact
19 thewall?
20 MR. HIGGINS: Objection, form.
21 A. It primarily contactsthe
22 vertical front face of the ledger, but it
23 could aso contact some of the shim
24 material below.
25 BY MR. SCHROEDER:

Page 111

1 include arecess sized to receive the

2 ledger'sleg.”

3 How would a recess be provided

4 into awal?

5 A. Wadl,if it wasatimber wall,

6 you'd simply dado or machine arecess

7 or -- you would -- so that the channel

8 could beinset into the face of the

9 framing member.
10 Q. Andthat would, again, resultin
11 extralabor; would that be correct?
12 MR. HIGGINS: Objection, form.
13 A. Yes
14 BY MR. SCHROEDER:
15 Q. Iscostof installation
16 considered by a POSITA when designing a
17 hanger?
18 A. Insomerespect, yes.
19 Q. Continuing on, paragraphs 78 and
20 79 describe your opinion as to why the
21 Gilb'792's baseis configured to engage a
22 vertical face of an upper plate of aframe
23 wall. Do you see that?
24 A. ldo.
25 Q. Andthefirst paragraph 78

Page 113
1 Q. Andthat'sassuming there'sa
2 shim material?
3 A. Yes
4 Q. Anddoesthe Gilb'792 patent
5 discuss using the shim material ?
6 A. Notdirectly, no.
7 Q. Andtheuse of the shim material
8 isonly if one wereto decide to use this
9 hanger on the wood-framed wall with
10 sheathing installed up past the ledger,
11 correct?
12 A. That -- that would be correct
13 for what you described. | wouldn't
14 describeit asonly.
15 Q. Butthe--theGilb reference
16 itself doesn't discuss using this
17 ledger-style hanger in that application,
18 correct?
19 MR. HIGGINS: Objection, form.
20 A. I'mafraid were going to have
21 to start again, Counselor. | -- my last
22 answer made it worse.
23 BY MR. SCHROEDER:
24 Q. Okay. SotheGilb'792 patent
25 does not disclose using aledger at --
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Page 114
1 with this hanger system on awood-framed
2 wall; isthat correct?
3 A. No
4 Q. Andinparticularinthe
5 background of the invention in column 1,
6 thefirst paragraph of the Gilb 792
7 patent describes that the -- that ledger
8 systems of thistype were intended for use
9 around the inside parameter of buildings
10 and/or at internal concrete or masonry
11 walls, correct?
12 A. That'swhat it's describing,
13 yes.
14 Q. Andit specifically talks about
15 attaching metal hangers or metal ledgers
16 such asangle or U shape both attached to
17 the concrete or masonry wall by means of
18 anchor bolts, correct?
19 A. Yes
20 Q. It'snot discussing wood-framed
21 wallshere; isit?
22 A. No.
23 Q. Andlikewise, it doesn't discuss
24 the use of furring -- of furring strips
25 anywherein here; doesit?

1 Q. DoesTimony disclose --
2 actually, let me rephrase that.

3 In particular, you've primarily
4 been looking when discussing Timony at the

5 retrofit application or retrofit
6 embodiment of Timony, correct?
7 A. Yes

8 Q. Andtheretrofit embodiment
9 consists of essentially three components,

10 correct?

11 MR. HIGGINS: Objection, form.

12 BY MR. SCHROEDER:

13 Q. |If youhave Timony available, |
14 believeit is Exhibit 1008. Please go

15 ahead and retrieveit.
16 A. | havethat infront of me.

17 Q. Allright. Andin particular,
18 looking at figure 8, you have a U-shaped
19 portion that has number 265, | believe; is

20 that correct?
21 A. Yes.

22 Q. Andthenyou havetwo brackets,
23 one of them is, | think -- | don't know if
24 it's got a number for the whole thing. |
25 think it might be 230-A and the other one

Page 116
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MR. HIGGINS: Objection, form.

A. Not directly.
BY MR. SCHROEDER:

Q. Andasdisclosed in the Gilb
792 patent, the hanger is contacting the
ledger, correct?

A. Yes

Q. Andthe hanger does not directly

9 touch thewall in any of the figures shown

10 inthe Gilb '792 patent; is that correct?
11 MR. HIGGINS: Objection, form.
12 A. Correct.
13 BY MR. SCHROEDER:
14 Q. Returning to your declaration,
15 starting at paragraph 83, you have a
16 section of your declaration discussing
17 your opinion as to whether Timony
18 discloses every challenge claim element?
19 A. Yes
20 Q. Andsubsection A of this section
21 relatesto whether Timony discloses a
22 "connection portion and channel-shaped
23 portion being in afixed, spaced apart
24 relation," correct?
25 A. Yes

O~NO O WN P

1 would be 230-B; is that correct?
2 A. Yes

3 Q. Andthose are three separate

4 components at least off the shelf,
5 correct?

6 MR. HIGGINS: Objection, form.

7 A. Yes
8 BY MR. SCHROEDER:

9 Q. Andthose components are not
10 fixed prior to installation of the hanger

11 andjoist inthefield, correct?

12 MR. HIGGINS: Objection, form.

13 A. Oh, I think paragraphs 84

14 describe my understanding of fixed with

15 respect to the claim language.
16 Q. But off the shelf, these

17 components are not fixed; are they?
18 MR. HIGGINS: Objection, form.
19 A. Oh, | would agreethat at the
20 time of purchase, yeah, they're not fixed.

21 BY MR. SCHROEDER:

22 Q. Uponinstalation, what fixes

23 the brackets 230-A and 230-B in
24 A. Fasteners.

25 Q. Andthosearefastenersinto the

Page 117

and 85

place?
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1 wall, correct?
2 A. Yes
3 Q. Anduponingallation, what

Page 118

4 fixesthe U-shaped portion 265 in place?

5 A. Fasteners.

6 Q. Andthat fastener goesthrough
7 the U-shaped portion and the bracket and
8 into the -- whatever member it isthat's

9 being supported, correct?
10 A. Yes
11 Q. Andwould the components

be able

12 to stay in their position if the wall and
13 the member being supported were not

14 present?

15 MR. HIGGINS: Objection, form.

16 MR. SCHROEDER: Let merephrase
17  that.

18 BY MR. SCHROEDER:

19 Q. Would the components of the

20 hanger, the three components that are

21 using various fasteners remain in their
22 fixed position if the wall element and the
23 object being supported were not present?
24 MR. HIGGINS: Objection, form.
25 A. | mean, under that hypothetical,

Page 120
1 Timony's hanger is constructed of multiple
2 components and the ‘867 patent hanger is
3 only one component?
4 MR. HIGGINS: Objection, form.
5 A. Out of context, | would agree
6 with what you just said. In the context
7 of paragraph 91, | -- | still seeno
8 problem with what I've written there.
9 BY MR. SCHROEDER:
10 Q. Soyougoonto statethat "No
11 structural modifications would have needed
12 to have been made to make" -- "have been
13 madeto Timony's hanger (as depicted in
14 Patent Owner's own drawing) for aPOSITA
15 to have used Timony's hanger in awood
16 frame construction, where sheathing would
17 beinserted between the back flange and
18 the channel-shaped portion of Timony." Do
19 you see that?
20 A. Yes What type of sheathing did
21 youcall it out as or did you just --
22 Q. Ithinkl justcaledit
23 sheathing.
24 A. Okay. Then, yes.
25 Q. Now, Timony, though -- we -- we

1 no.

2 BY MR. SCHROEDER:

3 Q. Returning back to your

4 deposition -- not your deposition --

Page 119

your

5 declaration. It's getting late. | want

6 to move to paragraph 91.
7 A. Okay.

8 Q. Inparagraph 91 you state, in

9 your opinion "thereis no structural

10 difference between Timony's hanger and the
11 hanger of the '867 patent, asillustrated
12 above" -- "by the above comparison between

13 Patent Owner's representation of Ti

mony

14 and the '867 patent hanger asillustrated

15 inFigure 7."

16 Would you agree that the hanger
17 illustrated in figure 7 is a hanger that

18 is constructed from just one compol

nent?

19 MR. HIGGINS: Objection, form.
20 MR. SCHROEDER: Let me rephrase

21  thisquestion.
22 BY MR. SCHROEDER:
23 Q. Wouldyou agree that one

24 dtructural difference between Timony and

25 the hanger of the '867 patent is that

Page 121
1 just discussed a minute ago that Timony is
2 constructed of separate components,
3 correct?
4 A. Atthetimeof purchase, it's
5 separate piecesin the retrofit, yes.
6 Q. Andit'sseparate piecesright
7 up until the moment of installation,

8 correct?
9 MR. HIGGINS: Objection, form.
10 A. Okay.

11 BY MR. SCHROEDER:

12 Q. Atwhat pointinthe

13 construction of astructure, i.e., a

14 building, would Timony's hanger be

15 installed on awood-framed wall?

16 MR. HIGGINS: Objection, form.
17 A. Waéll, inthe broader sense,

18 during aretrofit, if I'm talking about

19 the retrofit application, the -- the wall
20 preexists, the introduction of the new
21 joist member.

22 BY MR. SCHROEDER:

23 Q. Andwould the sheathing already
24 bein place?

25 MR. HIGGINS: Objection, form.
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Page 122
1 A. Probably, because | would need
2 to be cutting through the sheathing to
3 makethelittle holes to insert the
4 attachment bracket.
5 BY MR. SCHROEDER:
6 Q. Andsowerecutting away the
7 holes that the attachment bracket would be
8 installed into, correct?
9 A. Yes
10 Q. Atthispoint, how isthe
11 sheathing being installed over the
12 bracket?
13 MR. HIGGINS: Objection.
14 A. |It'snot. Thebracket smply
15 passes through the sheathing's own wall
16 attachment.
17 BY MR. SCHROEDER:
18 Q. Andsointhistype of
19 application, the back flange, there's no
20 sheathing being inserted between the back
21 flange and the channel-shaped portion of
22 Timony, correct?
23 A. Correct.
24 Q. Wouldyou agree that the method
25 of installing Timony's retrofit kit

Page 124
1 Q. Andyouwould then wantto align
2 the -- the support and object such that
3 the apertures align between the retrofit
4 plate and that -- that support, correct?
5 MR. HIGGINS: Objection, form.
6 A. Yes
7 BY MR. SCHROEDER:
8 Q. And thenyou would secure the
9 support, the object and the -- the
10 retaining portion -- or the retrofit
11 plates together with a securing means such
12 asascrew or nails that would go through
13 the apertures, correct?
14 MR. HIGGINS: Objection, form.
15 A. Yes
16 BY MR. SCHROEDER:
17 Q. Doyou agreethat prior to
18 installing the fasteners for the retaining
19 portion into the wall that the -- and
20 instaling the fastenersinto -- let me
21 rephrase this.
22 Do you agree that each of the
23 components are able to be moved freely
24 around prior to the installation of the
25 fasteners?

Page 123
1 includes, first, cutting away a portion of
2 thefoam wall or sheathing to accommodate
3 theretaining portion of the retrofit
4 plate?
5 MR. HIGGINS: Objection, form.
6 A. Yes
7 BY MR. SCHROEDER:
8 Q. Andthen fastening that
9 retaining portion of the retrofit plate to
10 the concrete core wall or the wood stud
11 wall in the application you're thinking?
12 A. Yes
13 Q. Andthen positioning the support
14 265 and -- that support 265 is that
15 channel-shaped portion, correct, the
16 U-shaped portion?
17 A. Yes
18 Q. Sothenthenext stepis
19 positioning that support and the object
20 between the hanging ends of the retrofit
21 plates--
22 MR. HIGGINS: Objection, form.
23 BY MR. SCHROEDER:
24 Q. --correct?
25 A. Yes

Page 125
MR. HIGGINS: Objection, form.
MR. SCHROEDER: Let me-- let me
rephrase it because I'm still garbling
it.
BY MR. SCHROEDER:
Q. One second.
Do you agree that by having
8 separate components and multiple apertures
9 in the separate components that the
10 various components can be adjusted during
11 installation?
12 MR. HIGGINS: Objection, form.
13 A. Wadl, the beauty of thisisit
14 dlowsfor joists of different depth to be
15 installed for the given design
16 application. So, yes, some -- some
17 adjustment is possible during install.
18 BY MR. SCHROEDER:
19 Q. AndI'mtrying to re-find that
20 in herereal quick.
21 And so if one of the components
22 was -- was not installed exactly even with
23 the other one, the -- the fact that
24 there's multiple apertures would help
25 dtill put it al together, correct?
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Page 126

1 MR. HIGGINS: Objection, form.

2 A. No, I think theintent still

3 hereisthat holes from the bracket line

4 up with holesin aportion of the channel

5 to achieve the installed alignment.

6 BY MR. SCHROEDER:

7 Q. Soifyouweretogoto

8 paragraph 48 of Timony, and the last

9 sentence of paragraph 48 of Timony states
10 "Further, apertures 270 and corresponding
11 apertures 275 permit an installer to
12 accommodate moderate discrepanciesin the
13 heights of retrofit plates 230-A and 230-B
14 after they are fastened to composite wall
15 210," correct?
16 A. That'swhat it says, yes.
17 Q. Inaddition, by -- by Timony
18 having separate components, different
19 thicknesses of foam or sheathing would be
20 permitted, correct?
21 MR. HIGGINS: Objection, form.
22 BY MR. SCHROEDER:
23 Q. Strikethat.
24 A. That would be possible, yes.

Page 128
1 between Timony's retaining portion 203 and
2 retrofit plate 230 can be set at different
3 radii to minimize or eliminate any
4 separation between the end of Timony's
5 retaining portion 203 and core 250"; did |
6 read that correctly?
7 A. Yes
8 Q. How would choosing adifferent
9 radii eliminate this separation?
10 MR. HIGGINS: Objection, form.
11  A. | wouldn't say minimize or
12 eiminate and now we're talking about the
13 tolerance of wood-framed construction
14 where often even a gap where you can stick
15 acredit card might be considered
16 negligible and might not make a
17 difference. Asshown in the annotated
18 image here, it'satight bend and it's --
19 it's either in contact or there'sa
20 negligible gap there.
21 BY MR. SCHROEDER:
22 Q. Andinthisdrawing you're still
23 showing the foam wall directly contacting
24 the core 250, correct?

25 Q. Allright. Moving onto 25 A. |didshow that, yes.
Page 127 Page 129
1 paragraph 92. 1 Q. And--1dontthink I'mgoing
2 A. Okay. 2 togothere. All right.
3 Q. Thelast sentence of paragraph 3 But you would agree that

4 92 states that "portion 203" -- or
5 "retaining portion 203 and retrofit plate
6 230 could be formed by bending at a
7 smaller radius and still alow Timony's
8 retrofit plate 230 to" -- "230 to extend
9 to core 250, as demonstrated below." Do
10 you see that?
11 MR. HIGGINS: Objection, form.
12 A. Yes
13 BY MR. SCHROEDER:
14 Q. Wouldyou agreethat even a
15 tighter bend would still bring the corner
16 of -- that's -- of the bracket that is
17 closest to the wall away from thewall a
18 little bit?

19 MR. HIGGINS: Objection, form.
20 MR. SCHROEDER: Let me rephrase
21  that -- or -- or let me back up.

22 BY MR. SCHROEDER:

23 Q. Thefirst sentence of paragraph
24 92 states "Furthermore, a POSITA would
25 have understood that a bend defined

4 there -- there would be at |east some
5 spacing, even if it's minimal, between the
6 end of Timony's retaining portion 203 and
7 core 250?
8 MR. HIGGINS: Objection, form,
9  objection, asked and answered.
10 A. |If youwent all the way back to
11 talking about extension portionsthat are
12 inthe plane, then, yes, I'd agree with
13 you.
14 BY MR. SCHROEDER:
15 Q. I'mactualy tryingtojust
16 identify whether or not there would be
17 a-- aspace, any space, even thin enough
18 to dideacredit card in --
19 MR. HIGGINS: Objection.
20 BY MR. SCHROEDER:
21 Q. -- between theretaining portion
22 203 and core 250 right there at that bend?

23 MR. HIGGINS: Objection, asked
24 and answered and objection, form.
25 A. Youknow, | think once you put

33 (Pages 126 - 129)

Veritext Lega Solutions

WWw.veritext.com

888-391-3376



Page 130

1 those screwsthrough, it's-- it'shard in
2 contact.
3 BY MR. SCHROEDER:
4 Q. AndI'mlooking at -- strictly
5 at that corner with the curvature.
6 MR. HIGGINS: Objection, form,
7  objection, asked and answered.
8 A. Yeah, I'djust refer you back to
9 the -- if it'sthere, it's negligible to

10 the eyes of the POSITA.

11 MR. HIGGINS: Counsel, were

12 approaching the one-hour mark herein
13 aminute or two.

14 MR. SCHROEDER: | was actually
15 goingto say that this would probably
16 beagood timeto take a break.

17 (Whereupon, a brief recessis

18 taken.)

19 BY MR. SCHROEDER:

20 Q. Welcomeback. Returning back to
21 your declaration, which is Exhibit 1039.
22 A. Okay.

23 Q. Starting at paragraph 96, you

24 provide an opinion regarding the

25 Tsukamoto-Bundy combination; is that

Page 132
1 you're -- you're identifying the upper
2 edge with an arrow pointed there, correct?
3 A. Yes yeah
4 Q. Now, myquestionis, it's
5 pointing at the transition between the
6 component that's numbered 3-B and the
7 component that's numbered 3-A, correct?
8 A. Yes
9 Q. Andthishanger that's depicted
10 hereis, once again, bent sheet metal,

11 correct?
12 A. ltis
13 Q. Andsowhat'sbeing shown -- and

14 thisisaside profile -- isthat -- that

15 transition from 3-B to 3-A isabend of
16 the metal, correct?

17 MR. HIGGINS: Objection, form.
18 A. Yes

19 BY MR. SCHROEDER:

20 Q. Okay. Andjustto makesurel
21 kind of phrased it right, so that the

22 transition from 3-B to 3-A isthrough a
23 bend, correct?

24 A. Yes

25 Q. Andif wewereto go back to

Page 131

1
2 A. ldo.

3 Q. Andifyouwould, turnto

4 paragraph 105, | believeit's page 48 of
5 your declaration?

6 A. Yes

7 Q. Andin paragraph 105, you

8 discuss where you believe afree edgeis
9 shown in the Tsukamoto figure; is that

10 correct?
11 A. Ildo.
12 Q. Andinparticular, you identify

13 thefree edge, | believe, as being the

14 inner section of -- and thisisthe

15 figure 3 -- as being the inner section

16 between the portion that's labeled 3-B and
17 thetop flange that's labeled 3-A; isthat
18 correct?

19 MR. HIGGINS: Objection, form.
20 A. Theannotated image at the end
21 of paragraph 105 showsthat nicely. Itis
22 a-- it takesfigure 3 from the patent and
23 adds the green annotation.

24 BY MR. SCHROEDER:

25 Q. Right. Andin particular,

Page 133

1 paragraph 88, you discussed how for Timony

2 certain components, in particular a

3 retaining portion 203 and a retrofit plate

4 230 would generally be defined or their

5 boundaries would be defined by a miter

6 edge; isthat correct?

7 MR. HIGGINS:; Objection, form.

8 A. Yes

9 BY MR. SCHROEDER:
10 Q. Oramiter angle?
11 So returning back to the figure
12 shown in paragraph 105, figure 3 from
13 Tsukamoto, would you agree that similar to
14 your discussion regarding Timony that the
15 boundaries between 3-B and 3-A would be
16 along amiter angle within that bend?

17 MR. HIGGINS: Objection, form,
18  objection, scope.
19 A. | hadn't really thought about it

20 inthiscontext. If youlook at my

21 declaration of one -- in paragraph 106,
22 the context I'm using it here, if | read

23 thelast sentence, it says "Under a proper
24 construction, a POSITA would have

25 recognized that the upper edge of
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Page 134
1 Tsukamoto's connection plates are 'free
2 because they are exposed.” | would have
3 to think about it further about applying
4 any miter lines on -- on that transition.
5 BY MR. SCHROEDER:
6 Q. Waéll, you applied that miter
7 line onthe transition for Timony,

8 correct?
9 A. Ildid.
10 Q. Andsol guessmy questionis,

11 what would be different on Tsukamoto

12 regarding whether or not there would be a
13 miter line defining the -- the transition

14 from one component to another?

15 MR. HIGGINS: Objection, form,
16  objection, scope.
17 A. Wadl,if you go back to

18 paragraph 88, my discussion there really
19 wasin the context of defining the

20 surfaces of the extension portion and

21 the -- having inner surfaces that go all
22 theway to the back. Thisisthe other

Page 136
1 opinions with respect to the substitute
2 claims, and first | would like to direct
3 you to paragraph 124.
4 A. Okay.
5 Q. Andin paragraph 124, you
6 discuss "Bending single sheet metal
7 hangers has been common practice for field
8 installers to mitigate misalignments
9 during installation, and multiple hangers
10 are stamped out of a single sheet
11 meta" -- or "single sheet of sheet meta
12 are nonetheless identified as 'adjustable’
13 or 'skewable." Do you see that?
14 A. Ido, and| agreewith that.
15 Q. AndI wanted to ask you
16 specifically, are these adjustable or
17 skewable hangers specifically marketed as
18 such?
19 A. Oh, generdly, yes.
20 Q. Andthen other hangers are not
21 marketed as being adjustable or skewable,
22 correct?

23 surfaces. That was the context there and 23 MR. HIGGINS: Objection, form,
24 you have to read the whole paragraph 88 24 objection, scope.
25 for context. 25 MR. SCHROEDER: Let me rephrase
Page 135 Page 137
1 BY MR. SCHROEDER: 1 that.

2 Q. Wadll, you are stating that the
3 boundary between those portions of Timony
4 would be recognized to be defined by a
5 miter angle, correct?
6 MR. HIGGINS: Objection, form.
7 A. Itwasanobviousway of
8 describing it when | looked at it and
9 wrote the declaration.
10 BY MR. SCHROEDER:
11 Q. Your declaration aso includes
12 your opinion regarding substitute claims
13 that were submitted by the patent owner,
14 correct?

15 A. Yes, yes, the motion to amend,
16 yes.
17 Q. Right. And I think we already

18 established that you are aware that the

19 Patent Office provided some guidance

20 regarding that motion to amend but that
21 aso you have not reviewed that guidance,
22 correct?

23 A. Thatiscorrect, and yes.

24 Q. | wouldliketo ask you still

25 some questions regarding some of your

2 BY MR. SCHROEDER:
3 Q. Notal hangers are identified
4 asbeing adjustable or skewable; isthat
5 correct?
6 A. Yes
7 Q. Andsotheadjustable or
8 skewable hangers are specifically marketed
9 as such and then there are other hangers
10 that are not marketed that way, correct?

11 MR. HIGGINS: Objection, form,

12 objection, scope.

13 MR. SCHROEDER: Let merephrase
14 it

15 BY MR. SCHROEDER:

16 Q. Actudly, | don't eventhink |
17 needto rephraseit. | think that I'm
18 just going to strike the question.

19 Moving to paragraph 127.
20 A. Okay.
21 Q. Youprovidean opinion that the

22 claim limitation "'the first extension
23 flange being unbent between the

24 channel-shaped portion and the back
25 flange' lacks written support"; is that
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Page 138
1 correct?
2 A. Yes
3 Q. Wouldyou agreethat a piece of
4 metal is either bent or it's unbent?
5 MR. HIGGINS: Objection, form.
6 A. ltreally dependsinthis
7 hypothetical how we find the piece of
8 metal.
9 BY MR. SCHROEDER:
10 Q. Wiadl, | guesswhat I'm asking
11 is, is being bent or unbent an either/or
12 proposition? Itiseither bent oritis
13 not bent?
14 MR. HIGGINS: Objection, form.
15 A. Probably need alittle more
16 information before we can have a useful
17 discussion.
18 BY MR. SCHROEDER:
19 Q. Wwidl, I'mtryingto kind of --
20 you take the position that -- that this
21 limitation has a-- has a negative
22 limitation, and so I'm trying to drill
23 down and determine whether this limitation
24 is-- whether -- if something isbent or
25 unbent that it's an either/or proposition?

Page 140
1 yesor no question, correct?
2 MR. HIGGINS: Objection, form.
3 A. l'dtill need to be describing
4 itinterms of flatness, Counselor, so.
5 BY MR. SCHROEDER:
6 Q. Sodoyouinterpret unbent to
7 mean flat?
8 A. Generdly, and that'swhat --
9 you know, through the eyes of a POSITA if
10 we're talking sheet metal, generally
11 thinking of it as starting off as aflat
12 element.
13 Q. AndsoasaPOSITA, youwould
14 understand that if something is referred
15 to as being unbent that it isflat,
16 correct?
17 MR. HIGGINS: Objection, form.
18 A. Yes yes. It'sawaystempting
19 to start with the most simple form.
20 BY MR. SCHROEDER:
21 Q. Moving on to paragraph 128, you
22 provide an opinion regarding the claim
23 limitation "The connection portion
24 including atop flange extending
25 rearwardly from aremainder of a

Page 139
1 MR. HIGGINS: Objection.
2 BY MR. SCHROEDER:
3 Q. Eitherithasabendorit
4 doesn't have a bend, correct?
5 MR. HIGGINS: Objection, form.
6 A. |think whereI'm struggling
7 withthisis, if we're starting with a
8 flat piece of sheet metal, that might help
9 guideus.
10 BY MR. SCHROEDER:
11 Q. Okay. Let'sstart with aflat
12 sheet of piece metal {sic}. Isthat
13 unbent?
14 A. Generdly, yes.
15 Q. Andif youweretotakethe
16 piece of sheet metal and stamp a bend into
17 the sheet metal, would that piece of sheet
18 metal now qualify as being bent?
19 A. Yes
20 Q. Andwould that piece of sheet
21 meta no longer qualify as being unbent?
22 A. Yes
23 Q. Andsomy questionis, when |
24 ook at a piece of sheet metal and someone
25 wereto ask meisit unbent, it would be a

Page 141
1 connection portion," and your opinion is
2 that this claim limitation lacks written
3 support, correct?
4 A. Yes
5 Q. Andthebasisof your opinionis
6 that you believe that claim 39 is
7 identifying three portions or three
8 elements of the connection portion; is
9 that correct?
10 A. Yes
11 Q. Andthosethree elementsarea
12 back flange, atop flange and the
13 remainder of the connection portion,
14 correct?
15 A. Yes
16 Q. What doestheword "remainder"
17 mean?
18 A. That'swhat | was struggling to
19 put in context here. Usually "remainder”
20 meansthe bit left over.
21 Q. Allright. Andwould you agree
22 that that general concept applies within
23 the art of hangers?
24 MR. HIGGINS:; Objection, form.
25 A. Yeah, I'mgoing to need some
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Page 142
1 help there. Maybe becauseit's getting
2 late.
3 BY MR. SCHROEDER:
4 Q. Allright. Do you believe that
5 theword "remainder" has any special
6 meaning within the art?
7 A. No, I think it has-- it'sjust
8 common usagethat -- like | said, it'sthe
9 bit left over.
10 Q. Anddoesthe'867 patent
11 specification define what a remainder is?
12 A. From memory, | don't seethat,
13 but feel free to point something out if
14 you think it exists.
15 Q. Idon'tknow if I putthison
16 thelist of documentsfor you to have
17 available, but do you have paper 46 or the
18 contingent motion to amend? They're the
19 samething, it'sthat's kind of the paper
20 number for it, available?
21  A. |dohavethat, yes.
22 Q. Allright. Andif you could, go
23 to page 43 of it? And that's like page 43
24 of the PDF, | think it's page 9 of one of
25 the appendixes and give me a second to get

Page 144
128, you paraphrase this paragraph by
removing a couple of sectionsfrom it and
adding an "and"; isthat correct?

A. Yes

MR. HIGGINS: Objection, form.
BY MR. SCHROEDER:

Q. Would you agree that there's
multiple thoughts occurring within this
paragraph?

MR. HIGGINS: Objection, form.
BY MR. SCHROEDER:

Q. Or there's multiple phrases
within this paragraph?

MR. HIGGINS: Objection, form.

A. Sure.

BY MR. SCHROEDER:

Q. Andasl readit, | put commas
between those phrases or -- or through --
let me rephrase that.

As| read that, | put commas
between those clauses, correct?
MR. HIGGINS: Objection, form.

A. Okay.

BY MR. SCHROEDER:
Q. And so there was one clause that

©CoOoO~NO UL, WNPEF
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1 that open aswell.

2 So at the bottom of page 43, we

3 have a paragraph that continues on to the

4 next page, correct?

5 A. Yes

6 Q. AndI'mgoing to read this

7 paragraph out loud and I'm going to put a

8 few pauses where there's commas.

9 "A connection portion configured
10 for attachment to the frame wall, the
11 connection portion including a back flange
12 configured for engaging a vertical face of
13 the upper plate of the frame wall, the
14 connection portion and channel-shaped
15 portion being in afixed, spaced-apart
16 relation relative to one another, the
17 connection portion including atop flange
18 extending rearwardly from aremainder of
19 the connection portion and arranged to
20 overlie an upper surface of the wooden
21 upper plate when the hanger isinstalled
22 onthe frame wall, the top flange
23 including arear edge located rearwardly
24 of the back flange?'
25 So going back to your paragraph

Page 145
1 talked about the connection portion
2 including a back flange, correct?
3 A. Yes
4 Q. Didthat clauseidentify that
5 there was a back flange and atop flange
6 and aremainder all within the same

7 clause?
8 MR. HIGGINS: Objection, form.
9 A. Yes

10 BY MR. SCHROEDER:

11 Q. All within the same clause, but

12 before acomma?

13 MR. HIGGINS: Objection, form.
14 A. | mean,for clarity, | think my

15 paragraph 129 defines my thoughts on this
16 matter, but -- | think I'm agreeing so far
17 with what you're saying.

18 BY MR. SCHROEDER:

19 Q. Wadl, what I'mtryingto say,

20 though, isthat wouldn't a reasonable

21 interpretation be that it's identifying

22 the connection portion as having a back
23 flange and then it goes on, says afew

24 other things and then says, the connection
25 portion includes atop flange and then
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1 describes that top flange?

2 MR. HIGGINS: Objection, form.

3 BY MR. SCHROEDER:

4 Q. Andthat whenit'sdescribing

5 thetop flange --

6 MR. HIGGINS: Counselor, can you

7 et the witness answer the question?

8 A. Youknow, | think the best | can

9 do for you here, Counselor, isjust read
10 inthe part of paragraph 129 that | wrote
11 herethat discusses my -- the basis for my
12 opinion here, whereit saysin 129 "In my
13 opinion, aPOSITA would have construed the
14 ‘remainder of the connection portion' to
15 be adistinct element from the recited
16 'back flange,™ and "given that the plain
17 language of the claimsintroduces the
18 remainder of the connection portion as a
19 separate element from the back flange.
20 Because the 'remainder of the connection
21 portion' isadistinct, separate element
22 from the 'back flange, the scope of
23 claim 39 appears to recite a hanger having
24 atop flange extending from something
25 other than its back flange."

1 BY MR. SCHROEDER:

2 Q. Why didyou chooseto treat the
3 quote that you put in paragraph 128 as one

4 clause?

5 MR. HIGGINS: Objection, form.
6 A. |don'tknow at thistime.

7 BY MR. SCHROEDER:

8 Q. Wouldyou agree that as written

9 inthe actual claim itself, there's two
10 separate clauses, one describing the back
11 flange and one describing the top flange?
12 MR. HIGGINS: Objection, form,
13  objection, asked and answered.
14 A. Yeah, no, | think I've aready
15 weighed in on this, Counselor.

16 BY MR. SCHROEDER:

17 Q. If thetwo -- if the portion of

18 this paragraph that talks about the back
19 flange and the portion of the paragraph
20 that talks about the top flange are

21 treated astwo separate clauses, would

22 there be any reason why the remainder
23 would have to be a separate element from

24 the back flange?

25 MR. HIGGINS: Objection, form,

Page 148

Page 147
1 BY MR. SCHROEDER:
2 Q. Wheredoesclam 39 delineate
3 that the remainder of the connection
4 portion doesn't include the back flange?
5 MR. HIGGINS: Objection, form.
6 A. Wadll, itsaysthat "the 'top
7 flange extends rearwardly from aremainder
8 of the connection portion.™
9 BY MR. SCHROEDER:
10 Q. Andthat clauseyou just read to
11 me, though, doesn't identify the back
12 flange as being separate from the
13 remainder of the connection portion?
14 MR. HIGGINS: Objection, form.
15 A. Yeah
16 BY MR. SCHROEDER:
17 Q. Would you agree that your quote
18 within paragraph 128 omits clauses?
19 MR. HIGGINS: Objection, form.
20 A. Wadll, dtrictly speaking, yes.
21 I'm simply looking to see how a POSITA
22 would read that claim and understand it
23 and then provide opinion in this
24 declaration here. To me, it's -- it's not
25 clear.

1 objection, asked and answered.

2 A. Yeah, | mean, you could restore
3 the quote to -- the complete quote rather
4 than the paraphrase as shown in 128, and
5 it doesn't help me resolve my issues as

6 described in 129.
7 BY MR. SCHROEDER:

8 Q. Moving to paragraph 131 --

9 A. Oka.

10 Q. --youprovidean opinion that
11 claims 24 through 35 "should be found
12 unpatentable as lacking enablement,”

13 correct?
14 A. Yes.

15 Q. Andyou basethisopinion onthe
16 fact that -- that certain claims do not

17 require atop flange; isthat correct?

18 A. I'mnotsurel follow that. My

19 understanding of the concept of enablement
20 isdescribed in paragraph 130.

21 Q. Soinparagraph 130, you state

22 that you "have been informed that claims
23 lack enablement when omitting a feature
24 that istaught by the specification to be

25 essentid."

Page 149
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A. Yes
Q. What feature is supposedly
omitted from the claims that the
specification teaches to be essential ?
A. Itwasthetop flange.
Q. Andwherewithin the
7 specification did the '867 patent identify
8 thetop flange as being essential ?
9 A. I waslooking at the 799
10 application for these references. And so
11 I've describe even -- described where my
12 problemswith top flange derive in
13 paragraph 131.
14 Q. So--soyou're stating that
15 within the app -- okay. | don't have it
16 actualy in the exhibitsthat are
17 available. | can makeit available or if
18 you have Exhibit 102 available already,
19 you can go ahead and open that.
20 A. |Ifounditand I've opened it.
21 Q. If you could, within the
22 Exhibit 102 identify where the application
23 callsthe top flange essential ?
24 MR. HIGGINS: Objection, form.
25 In this document, the page

OO~ WNE

A.

Page 152
1 Application does not include any mechanism
2 or method for fastening the back flange
3 (the only other part the connection
4 portion described in the '799 Application)
5 tothetop plate."
6 Q. Somy questionis, though, does
7 the application ever actually describe the
8 top flange as being essential ?

9 MR. HIGGINS: Objection, asked
10 and answered.
11 MR. SCHROEDER: | would
12 disagree, but | would let him answer
13 whether or not it actually describes
14 it asbeing essential.
15 A. Wadll, | think the POSITA looks

16 at it and knows that it's essential

17 because whereas there are little

18 attachment holes in the top plate, top

19 flange, no such provision for attachment
20 existsin the back flange.

21 BY MR. SCHROEDER:

22 Q. Youwould agree that the

23 specification describes embodiments of the
24 invention, correct?

25 A. Yes

Page 151
1 numbersright at the bottom, the tiny page
2 numbers, if you look at -- between pages
3 35 and 58, that's where the text starts
4 being broken out as paragraph numbers.
5 I'll just simply read from my declaration
6 herein paragraph 131 that "Based on my
7 review, each hanger embodiment of the 799
8 Application includes a top flange with
9 fastening elements. And the specification
10 never describes the top flange as being an
11 optional feature used in a preferred
12 embodiment. Nowhere doesthe'799
13 Application disclose that the back flange
14 done includes some mechanism to attach to
15 the hanger" -- "attach the hanger to the
16 wall, nor does the 799 Application
17 identify atool that could be used that
18 would fit in between the channel-shaped
19 portion and the back flange so asto
20 fasten the back flange to atop plate. If
21 the hanger described in the '799
22 Application was constructed as disclosed
23 inthe'799 Application, but without a top
24 flange, such a hanger would fall off the
25 top plate. Thisis because the'799

Page 153
1 Q. Andthat there could be other
2 embodiments of an invention that aren't
3 specificaly identified in the patent, but
4 would still fall within the claims,

5 correct?
6 MR. HIGGINS: Objection, form.
7 A. |lapologize. | lost the plot

8 there for a second so please repeat,
9 Counselor. | apologize.
10 BY MR. SCHROEDER:
11 Q. Doesa--inclaimingan
12 invention, does the inventor have to
13 identify every potential embodiment for
14 theinvention?

15 MR. HIGGINS: Objection, form,
16  objection, scope.
17 A. Wadl, | don't actually know the

18 answer to that.

19 BY MR. SCHROEDER:

20 Q. Can the enablement requirement
21 in patent law be met by the knowledge
22 within the art?

23 MR. HIGGINS: Objection, form,
24 objection, scope.
25 MR. SCHROEDER: Let me rephrase
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1 itactualy because | probably messed
2 itup.
3 BY MR. SCHROEDER:
4 Q. Can the enablement requirement
5 be met by the knowledge of a POSITA?
6 MR. HIGGINS: Objection, form,
7  objection.

8 A. Wadll, I didinthisexample

9 here, that in viewing the art and reading
10 the spec, identified the issue | pointed
11 outin -- in paragraph 131.
12 BY MR. SCHROEDER:
13 Q. My questionisactualy whether
14 or not the enablement requirement could be
15 met by knowledge that's already in purview
16 of aperson with skill -- of skill in the
17 art? Inother words, if the patent
18 doesn't say something, can a person of
19 skill in the art know how to do it and it
20 dtill isenabled?
21 MR. HIGGINS: Objection, form,
22 calsfor alega conclusion.
23 A. Yeah, I'mnot sure how to help
24 you, Counselor, other than my
25 understanding of enablementsin

Page 156

1 objection, scope.

2 A. Yes

3 BY MR. SCHROEDER:

4 Q. Moving on to paragraph 135, can

5 you read paragraph 135 for me?

6 A. Sure Itsays"Based on my

7 review, neither the substitute clam

8 itself nor the '867 patent provides a

9 baseline for comparison for the term
10 'permanently' to inform a POSITA about the
11 claim scope with reasonable certainty. In
12 my opinion '‘permanently fixed' here could
13 encompass alternate meanings, a
14 channel-shaped extension and connection
15 portions are: (1) smply not intended to
16 be moved after being manufactured, or (2)
17 connected in such amanner (e.g., welded)
18 that prevents any movement, even when
19 exposed to a significant amount of force.
20 Accordingly, it isunclear how permanent
21 thefixed, spaced relation is needed for
22 the channel-shaped and connection portions
23 to be considered 'permanently
24 fixed...relative to another.™
25 Q. Soinparticular, you're

Page 155

paragraph 130.
BY MR. SCHROEDER:

Q. You provided alegal conclusion
that the claims lack enablement, correct?

MR. HIGGINS: Objection, form.

A. | mean, | wrotewhat | wrote.
BY MR. SCHROEDER:

Q. Wereface-mounted hangers known
in the art?

MR. HIGGINS: Objection, form.

A. Oh, they are.
12 BY MR. SCHROEDER:
13 Q. Infact, at least Timony would
14 be aface-mounted hanger, correct?
15 A. Theretrofit one, yes.
16 Q. WouldaPOSITA havethe skill
17 and knowledge to select the mechanism or
18 method to fasten a face-mounted hanger to
19 awall?
20 A. Yes
21 Q. Andif --if youwereto take
22 the Gilb '867 hanger and remove the top
23 plate or the top flange, would that now be
24 aface-mounted hanger?
25 MR. HIGGINS: Objection, form,

©CooO~NOUILA,WNPEF

10
11

Page 157
1 providing two alternate potential meanings
2 for the term "permanently fixed," correct?
3 A. Yes
4 Q. Youprovidethat it's"simply
5 not intended to be moved after being
6 manufactured"?
7 A. Yes
8 Q. Or "connected in such a manner
9 (example, welded) that prevents any
10 movement, even when exposed to a
11 significant amount of force"?
12 A. Right.
13 Q. Within the patent application,
14 was there any disclosure regarding welding
15 the components together in such away that
16 they could never be moved?
17 MR. HIGGINS: Objection, form.
18 A. AsyouasKit, no, | don't
19 recall any.
20 BY MR. SCHROEDER:
21 Q. Butwithinthe application, it
22 does provide gauges for the metal to be
23 stamped and bent, correct?
24 MR. HIGGINS:; Objection, form.
25 A. Yes, wediscussed them earlier.
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1 BY MR. SCHROEDER:
2 Q. Andinparticular, looking at
3 Exhibit 1002, | believeitis
4 paragraph 4 -- or page 48 of the document
5 and there's aparagraph 67, and it states
6 that the truss hanger 26 is stamped from
7 12- to 14-gauge stedl, correct?
8 A. That'swhat it says, yes.
9 Q. Andwevediscussed this
10 disclosure previoudly just in the context
11 of the'867 patent rather than the
12 application it granted from, correct?
13 A. Yes
14 Q. Wouldyou agreethat 12- to
15 14-gauge steel can be moved with
16 sufficient force?

17 MR. HIGGINS: Objection, form.
18 A. Didyou say canor can't?

19 BY MR. SCHROEDER:

20 Q. Canorcould.

21 MR. HIGGINS: Objection, form.
22 A. Oh,yes, you -- yeah, you could

23 move 12 to gauge -- 12- to 14-gauge sheet
24 metal with sufficient force.
25 BY MR. SCHROEDER:

Page 160
1 Q. Mr. Fennel, wejust havea
2 couple more questions for you.
3 Y ou answered questions earlier
4 today regarding the Gilb 792 hanger and
5 itsdisclosure of use with the ledger.
6 Would aperson of ordinary skill in the
7 art have understood that Gilb '792's
8 hanger can also be used without a ledger?
9 A. Yes
10 Q. Youanswered some questions
11 earlier today regarding the installation
12 of Timony's hanger asin aretrofit
13 construction. Would a person of ordinary
14 skill in the art have understood that
15 Timony's hanger can aso be used on a new
16 wall construction before sheathing is
17 installed?

18 A. Yes

19 MR. HIGGINS: No further

20 questions.

21 REDIRECT EXAMINATION

22 BY MR. SCHROEDER:

23 Q. |haveafew follow-up
24 questions.
25 A. Okay.

Page 159
1 Q. Andl asobelieveyou said
2 earlier that you wouldn't be able
3 necessarily be able to move 12- to
4 14-gauge sheet metal with your pinky,
5 though, correct?

6 A. Right
7 Q. Itwould require some degree of
8 force, correct?
9 A. Yes
10 Q. And]I think you mentioned that

11 you could probably do it with a hammer?

12 MR. HIGGINS: Objection, form.
13 A. Yes

14 MR. SCHROEDER: | don't believe
15 that | have any further questions.

16 MR. HIGGINS: Thank you,

17  Counsel. Wewould like to take 20

18 minutesto seeif we want to -- have
19  any other questions that we would like
20 to ask the witness.

21 MR. SCHROEDER: Okay.

22 (Whereupon, a brief recessis

23 taken.)

24 EXAMINATION

25 BY MR. HIGGINS:

Page 161

1 Q. Givemeoneminute, though, to

2 find them. If Timony's retrofit hanger

3 wasinstalled on awood-framed wall prior

4 totheinstallation of sheathing, what

5 would be the purpose of leaving a --

6 actually, let me rephrase that.

7 If Timony's retrofit hanger was

8 installed on awall prior to the

9 installation of sheathing, would the
10 hanger be able to be installed abutting up
11 against -- or would the structural member
12 that's being held by the hanger be able to
13 beinstalled abutted directly up against
14 the wood-framed wall?
15 MR. HIGGINS: Objection, form.
16 A. Itcouldor it could beheld
17 away and allow for some void space behind,
18 plusfire detailing, the putties that we
19 talked about, et cetera, the designer
20 wouldn't have a problem detailing it one
21 way or the other.
22 BY MR. SCHROEDER:
23 Q. But Timony'sretrofit hanger, if
24 there was nothing already -- if there was
25 no sheathing aready attached to the wall,
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Page 162

1 there would be no reason why that

2 structural member could not be abutted

3 directly up against the wood-framed wall,

4 correct?

5 MR. HIGGINS: Objection, form,

6  objection, asked and answered.

7 MR. SCHROEDER: Let me rephrase

8 that.

9 BY MR. SCHROEDER:
10 Q. There'snothing structurally
11 about Timony's retrofit hanger that would
12 prevent the structural member from being
13 abutted up against the wood-framed wall;
14 isthat correct?

Page 164
1 CERTIFICATION
2
3 I, BELLE VIVIENNE, aNationally
4 Certified Realtime Reporter, do hereby
5 certify:
6 That the witness whose testimony as
7 herein set forth, was duly sworn by me;
8 and that the within transcript isatrue
9 record of the testimony given by said
10 witness.
11 | further certify that | am not
12 related to any of the partiesto this
13 action by blood or marriage, and that | am
14 in no way interested in the outcome of

15 MR. HIGGINS: Objection, form, 15 this matter.
16  objection, scope. 16 IN WITNESS WHEREOF, | have hereunto
17  A. No, | think my previous answer 17 set mv hand this 11th dav of October 2022.
18 covered that, Counselor. 18 .
19 BY MR. SCHROEDER: 19 ABerte Unuennr
20 Q. Your previousanswer being that 20 BELLE VIVIENNE, UKR, CCR, RPR
21 the member could be abutted directly up 21
22 against the wall, correct? 22 * ook %
23 MR. HIGGINS: Objection, form. 23
24 A. My previousanswer was that it 24
25 could either way, it'sreally -- the 25
Page 163 Page 165
1 POSITA or the designer would have no 1 Veritext Legal Solutions
2 problem either holding it avay from the 1100 Superior Ave
3 face of the wall and letting sheathing be ? o wit1d
4 behind it or letting it go all the way to 3 Phone: 216-523-1313

5 thewall and then detailing around it.

6 MR. SCHROEDER: No further

7 questions.

8 MR. HIGGINS: No redirect.

9 THE COURT REPORTER: Canyou
10  state your transcript order?
11 MR. HIGGINS: Wewant arough
12 draft. Canwe get it when
13 Mr. Schroeder getsit?
14 MR. SCHROEDER: Tuesday morning
15 isfine.
16 (Time noted: 2:57 p.m.)
17
18

W. ANDREW FENNELL
19
20
21 Subscribed and sworn to
before me this
22 day of 2022.
23
Notary Public

24
25

October 11, 2022
5
To: Mr. Higgins
6
Case Name: Simpson Strong-Tie Company, Inc. v. Columbia Insurance
7 Company
8 Veritext Reference Number: 5503758
9 Witness: W. Andrew Fennell Deposition Date: 10/5/2022
10
Dear Sir/Madam:
11
12 Enclosed please find a deposition transcript. Please have the witness
13 review the transcript and note any changes or corrections on the
14 included errata sheet, indicating the page, line number, change, and
15 the reason for the change. Have the witness' signature notarized and
16 forward the completed page(s) back to us at the Production address
shown
17
above, or email to production-midwest@veritext.com.
18
19 If the erratais not returned within thirty days of your receipt of
20 thisletter, the reading and signing will be deemed waived.
21
Sincerely,
22
Production Department
23
24
25 NO NOTARY REQUIRED IN CA
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1 DEPOSITION REVIEW 1 ERRATA SHEET
CERTIFICATION OF WITNESS
2 VERITEXT LEGAL SOLUTIONS MIDWEST
ASSIGNMENT REFERENCE NO: 5503758 2 ASSIGNMENT NO: 5503758
3 CASE NAME: Simpson Strong-Tie Company, Inc. v. Columbia
nsurance Compary 9 pany 3 PAGE/LINE(S)/ CHANGE  /REASON
DATE OF DEPOSITION: 10/5/2022 4
4 WITNESS NAME: W. Andrew Fennell 5
5 In accordance with the Rules of Civil
Procedure, | have read the entire transcript of 6
6 my testimony or it has been read to me. 7
7 | have made no changes to the testimony
as transcribed by the court reporter. 8
8 9
9 Date W. Andrew Fennell 10
10 Sworn to and subscribed before me, a 11
Notary Public in and for the State and County, 12
11  thereferenced witness did personally appear
and acknowledge that: 13
12 14
They have read the transcript; 15
13 They signed the foregoing Sworn
Statement; and 16
14 Their execution of this Statement is of 17
their free act and deed.
15 18
| have affixed my name and official sea 19
16
this day of .20 .
17 20 Date W. Andrew Fennell
- 21 SUBSCRIBED AND SWORN TO BEFORE ME THIS
18 Notary Public
19 22 DAY OF , 20
Commission Expiration Date 23
;2 Notary Public
22 24
23
24
25 25 Commission Expiration Date
Page 167
1 DEPOSITION REVIEW
CERTIFICATION OF WITNESS
2
ASSIGNMENT REFERENCE NO: 5503758
3 CASE NAME: Simpson Strong-Tie Company, Inc. v. Columbia
Insurance Company
DATE OF DEPOSITION: 10/5/2022
4 WITNESS NAME: W. Andrew Fennell
5 In accordance with the Rules of Civil
Procedure, | have read the entire transcript of
6 my testimony or it has been read to me.
7 | have listed my changes on the attached
Errata Sheet, listing page and line numbers as
8 well asthe reason(s) for the change(s).
9 | request that these changes be entered
as part of the record of my testimony.
10
| have executed the Errata Sheet, as well
11 asthis Certificate, and request and authorize
that both be appended to the transcript of my
12  testimony and be incorporated therein.
13
Date W. Andrew Fennell
14
Sworn to and subscribed before me, a
15 Notary Publicin and for the State and County,
the referenced witness did personally appear
16  and acknowledge that:
17 They have read the transcript;
They have listed al of their corrections
18 in the appended Errata Sheet;
They signed the foregoing Sworn
19 Statement; and
Their execution of this Statement is of
20 their free act and deed.
21 | have affixed my name and official seal
22 this day of .20 .
23
Notary Public
24
25 Commission Expiration Date
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) 1if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, i1if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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