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1 PROCEEDINGS
2 THE OFFICER: Good morning. My nameis
3 ArianaCrisafulli. | am the reporter assigned by
4 Veritext to take the record of this proceeding. We are
5 now on therecord at 9:02 am.
6 Thisisthe deposition of Bryan Wert,
7 taken in the matter of Columbia Insurance Company and
8 MiTek, Inc., vs. Simpson Strong-Tie Company, Inc., on
9 Wednesday, April 16th, 2025, at San Francisco,

10 Cadlifornia94105.

11 (314) 863-0800 11 | am anotary authorized to take
12 (314) 259-4589 12 acknowledgements and administer oathsin California.
13 13 Additionally, absent and objection on the
14 ON BEHALF OF DEFENDANT SIMPSON STRONG-TIE COMPANY, INC.: 14 record before the witness is sworn, all parties and the
15  JOSEPH V. MAUCH, ESQUIRE 15 witness understand and agree that any certified
16  ShartsisFrieseLLP 16 transcript produced from the recordings of this
17 425Market Street, 11th Floor 17 proceeding:
18  SanFrancisco, CA 94105 18 - isintended for all uses permitted
19  jmauch@sflaw.com 19 under applicable procedura and
20 (415) 421-6500 20 evidentiary rules and laws in the same
21 21 manner as a deposition recorded by
22 ALSO PRESENT: 22 stenographic means; and
23 Reilly Lest, Videographer 23 - shall constitute written stipulation
24 24 of such.
25 25 This proceeding will be recorded via
Page 3 Page 5
1 INDEX 1 video technology by Reilly Leet.
2 EXAMINATION: PAGE 2 At thistime will everyonein attendance
3 By Ms. Scheipeter 5 3 pleaseidentify yourself for the record, beginning from
4 By Mr. Mauch 139 4 my right.
5 5 MS. SCHEIPETER: Julie Scheipeter and
6 EXHIBITS 6 Scott Eidson for Plaintiff from Stinson, LLP.
7 NO. DESCRIPTION PAGE 7 MR. MAUCH: Joseph Mauch of Shartsis
8 Wert: 8 Friese on behalf of Defendant Simpson Strong-Tie
9 Exhibitl Defendant Simpson Strong-Tie 9 Company.
10 Company Inc's Expert Disclosure 9 10 MR. WERT: Brian Wert with the Simpson
11 Exhibit2  Email from Tom Evans 3/28/2019 76 11 Strong-Tie Company.
12 Exhibit3  Firewall Hangers DGT/DGHT Launch 79 12 THE OFFICER: Thank you. Hearing no
13 Exhibit4 DU, DG, DGF, DGT Sales 2014 - 2024 100 | 13 objection, | will now swear in the witness.
14 14 Please raise your right hand.
15 15 WHEREUPON,
16 16 BRYAN WERT,
17 17 called as awitness and having been first duly sworn to
18 18 tell the truth, the whole truth, and nothing but the
19 19 truth, was examined and testified as follows:
20 20 THE OFFICER: Y ou may proceed.
21 21 EXAMINATION
22 22 BY MS. SCHEIPETER:
23 23 Q Good morning, Mr. Wert.
24 24 A Good morning.
25 25 Q Yourecently had your deposition taken; right?
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1 A ldid 1 A Yes
2 Q Soyou'refamiliar with the setup and al the 2 Q Andthefactua summary of those opinions were
3 rules. I'mjust going to give you aquick reminder of a 3 put into disclosure that was served upon us by Simpson.
4 few of those so that we can get a clear transcript 4 That's your understanding; correct?
5 today. So | need verbal responses, no head shakes or 5 A That'smy understanding.
6 "mm-hmms." 6 Q Okay. And so the purpose of the deposition
7 Just let me finish my question before you 7 today isfor meto have a greater understanding of
8 begin your answer, and likewise, | will let you fully 8 exactly what those opinions are, as well as the factual
9 finish your answer before | begin my next question, and 9 basisfor those opinions. Do you understand that?
10 then we can take breaks as needed throughout the day. | 10 A Understood. Yeah.
11 just ask that we don't take a break or request a break 11 Q Okay. And so to the extent you have any
12 whenever aquestion is pending. Doesdl that sound 12 opinions on any of those topics, | need to know what
13 okay? 13 they aretoday, aswell asthe factual basis;
14 A That sounds good. 14 understood?
15 Q Any questions? 15 A Understood.
16 A None. 16 Q Okay. Sojust starting at a high level, what
17  Q Areyou on any medications today that would 17 opinions have you formed in this case? You can just
18 prevent you from providing complete and truthful 18 list them.
19 testimony? 19 A Opinionshavel formed in this case; well,
20 A No, | amnot. 20 suppose, in thinking through, like, | believe there were
21 Q Anddoyou have any health conditions that 21 fivedifferent areasthat I'm being asked to -- to look
22 would prevent you from providing complete and truthful 22 through. | would say -- | would say that one, that fire
23 testimony today? 23 wall hangers and Type 11 construction has been ongoing
24 A No,I donot. 24 for good bit of time.
25 Q Youreawarethat Simpson has disclosed youin 25 But there's been changes in the building code
Page 7 Page 9
1 this case as a qualified expert who may offer some 1 and entities supportive of wood construction for multi-
2 expert opinions; right? 2 family that leads to the use of Type Ill construction
3 A lam 3 that have warranted changes to detailing over time.
4  Q Butunlike Simpson'sretained experts, you did 4 And | would say Simpson has been working with
5 not summarize or detail those opinionsin awritten 5 our customersin order to meet their -- their needs.
6 report; correct? 6 Overal, | guess| would say | haven't -- didn't come
7 A ldidnot. 7 with a prepared list of opinions. Probably best for me
8 Q Instead, Simpson disclosed a high-level 8 tojust answer your questions and provide them aong the
9 summary of the subject matter of those opinionsin a 9 way; otherwise, | -- yeah.
10 disclosure provided by Simpson? 10 Q Sure. Okay. Well, let'sjust get into the
11 A Yes 11 disclosurethen. That might help us.
12 Q That'syour understanding? 12 A Sure
13 A That'smy understanding. 13 THE OFFICER: Do you have stickers?
14 Q Sothepurpose of the deposition today is for 14 MS. SCHEIPETER: Yes. Do you want me
15 me to understand exactly what your expert opinions are 15 to-- | can mark them.
16 and then also the factual and legal basis for those 16 THE OFFICER: Okay.
17 opinions. 17 MS. SCHEIPETER: Or do you pre-mark them?
18 And so if you have any opinions today 18 Okay. Okay.
19 regarding those topics set forth in the disclosure, 19 I'm going to hand you what has been
20 which we'll get to in aminute, now isthe time to 20 marked as Wert Exhibit 1.
21 explain what they are and the basis for those. Do you 21 (Wert Exhibit 1 was marked for
22 understand that? 22 identification.)
23 A Couldyou -- I'm sorry, could you repeat that? 23 THE VIDEOGRAPHER: Counsel, can you lift
24  Q Sure. Soyouformed some expert opinionsfor 24 up that microphone?

25 thiscase; right?

25 MS. SCHEIPETER: Thisone?

3 (Pages6 - 9)
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THE VIDEOGRAPHER: Y eah, just tuck it

above. Thank you.
BY MS. SCHEIPETER:

Q Okay. Mr. Wert, do you recognize this
document?

A Giveme second to look throughit. Sol
recognize some of the information on page 4 and the top
page 5 asfar as, you know, the topics that I'm hereto
discuss. | don't think | saw the full document prior to
today.

Q Okay. Sofor therecord, Wert Exhibit 1 is
Defendant Simpson's Strong-Tie Company, Inc.'s Expert
13 Disclosure Pursuant to Federal Rule of Civil Procedure,
14 Rule 26.

15 And starting at the very end of page 3 and

16 going on through pages 4 and 5, like you stated, thisis

17 where Simpson identifies you as a qualified expert who
18 might offer some opinions on those five areas; correct?
19 A Yes

20 Q Andyou're at least familiar with the content

21 of those five bullet points on pages 4 and 5 that set

22 forth the categories of expert opinion; right?

23 A lam

24 Q Okay. Andyou've seen that before?

25 A |have

© 0O ~NO OO~ WNBR
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1 A Yes

2 Q Sostarting at page 3, which isnumber 2in

3 thisdisclosure, looking through the items that are

4 identified for you, is there anything in this disclosure

5 that you do not feel comfortable offering fact or expert

6 opinion on?

7 A Thereisnot.

8 Q Ok. Inthisdisclosure, Simpson has

9 identified you as someone with specialized knowledge,
10 skill, and experience in structural engineering,
11 construction practices, and development of joist hangers
12 for fire-resistive wall assemblies.
13 What specialized knowledge, skill, and
14 experience do you havein those areas that's relevant to
15 your opinionsin this case?

16 A Wadl, | amalicensed professional engineer in
17 multiple states. I'm currently holding licensesin

18 Cadlifornia, Texas, and Florida; have let others expire
19 asmy role has changed in the company. So I'm not

20 needed to stamp a bunch of documents anymorein

21 different states.

22 Before starting at Simpson 18 years ago, | was
23 an engineer at astructural firm in Las Vegas, designing
24 both single- and multi-family structures and custom

25 homes and like commercial structures.

Page 11
1 Q Allof theopinionsthat you intend to offer
2 at trial fall within one of those five topics on pages 4
3 and 5; correct?
4 A Correct.
5 Q Andthenin reading through those five topics,
6 isthere anything in this disclosure that you do not
7 feel comfortable offering an expert opinion on?
8 MR. MAUCH: And I'll just object for the
9 record to the extent that it mischaracterizes the
10 document and the nature of Mr. Hensen's testimony being
11 only opinion as opposed to facts and opinion.
12 THE WITNESS: -- Wert.
13 MR. MAUCH: I'm sorry, did | say Hensen?
14 Mr. Wert. Thank you. I'm reading "Mr. Hensen" right
15 now.
16 THE WITNESS: | waslike, did she say
17 something different?

18 MR. MAUCH: No, sorry. Mr. Wert.
19 THE WITNESS: We look so much alike.
20 Sorry, can you repeat your question so |

21 can answer it?

22 BY MS. SCHEIPETER:

23 Q Yeah. Solooking at this disclosure for
24 you -- so this disclosure has both Mr. Hensen and
25 yourself listed; right?

Page 13
1 And since joining Simpson, | have worked on
2 many projects, designing different types of connectors,
3 taught on the building code, the changes of the building
4 codein multiple cycles. So | fedl qualified to answer
5 questionsin this regard.
6 Q Yousaid you taught on the building code?
7 A Correct. Yes.

8 Q Instructed other employees at Simpson about
9 those changes?
10 A Instructed building officials, professional

11 engineers, architects, contractors. So thosein the

12 industry.

13 Q Sototheextent that you were teaching on

14 changesin the building code to those outside of the

15 Simpson organization, how was that being offered?

16 A How wasthat being offered?

17 Q Wasitinperson? Wasit awebinar? Canyou
18 sort of explain to me how that comes about?

19 A Sure. Done-- doneboth. Many different

20 types of webinars. Sometimes they're on Simpson

21 products; sometimes they're on the building code and how
22 they can lead to use of Simpson's products. And so I've
23 done these viawebinar; I've done these in person.

24 These where we could have, you know, oneto --
25 to two-day gatherings with different professionalsin

4 (Pages 10 - 13)
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1 theindustry. We've done it to where, you know, call on

2 dtructural engineers' offices with the local salesfolks
3 and give what's known as "lunch and learns" where you,
4 you know, bring in lunch and then you talk about a
5 topic.
6 Q And you said the audience at these various, |
7 don't know, I'll call them "education sessions," include
8 building officials, contractors, who else?
9 A Engineers, sometimes architects.

10 Q Engineersoutside of Simpson?

11 A Yes

12 Q From?

13 A Fromdifferent firmsall over the country.

14 Mostly inthe United States. So I've donethisin

15 Chile, South -- South Americaaswell.

16 Q Andisthereany sort of regular frequency

17 with which Simpson offers those types of sessions?

18 A Ithink it variesbased on, you know, which

19 branch in North America. | wasworking out of the

20 southeast branch for many years where we offered

21 these -- Simpson's about to offer avirtual session

22 that'sgoing to go, | believe, at least afull day next

23 week.

24 | won't be participating in that one. This

25 was more when | was working at the southeast branch for

Page 16
taking existing product and, "What if we used, you know,

1

2 adifferent fastener in it or with adifferent

3 substrate," or something to that fact.

4 We -- there -- there are times when you would

5 get involved in new product development as there's

6 overflow from the -- the main lab that'sin the

7 Pleasanton, Californialocation.

8 Q Soasabranch engineer, isthat providing

9 support services to Simpson customers, or can you tell
10 mealittle bit about what that role entailed?
11 A Asabranch engineer that -- you would give
12 thetraining that we talked about, these education
13 seminars; you would work on literature to where -- some
14 regiona literature to support construction in -- in,
15 you know, the states that the branch covered. Y ou would
16 support national literature as well, just from areview
17 standpoint.
18 Most -- most of the branch engineers would get
19 involved there. Sometimes you'd be pulled into product
20 development asjust kind of alearning situation. Most
21 of that is done by our research and development
22 engineers out of the home office in Pleasanton. So
23 you'd have just various responsibilities like that.

Page 15
Simpson in an engineering direct capacity.

Q How long have you been at Simpson?

A Eighteen years.

Q How many different jobs have you had or titles
have you had at Simpson?

A Let'ssee--five

Q Canyoujust briefly walk through sort of the
evolution of your career there, how your role has
changed?

A Sure. | -- | started out asa-- Simpson's
name for it -- it'skind of always -- we joke about
it -- "branch engineer," but doesn't have to do with
trees. Just hasto do with -- we call our divisions
"branches."

So | started out as an engineer at the

southeast branch, then | became the engineering manager
of that branch. And within that function, there's
branch engineers, field engineers, training, al -- and
thetest lab for the southeast branch rolled up into
that role.

Q When you say "test lab," does that refer to
product devel opment, then?

A It does, though at the branches you're dealing
24 minorly with actual product development; you're more
25 dealing with kind of what-if scenarios. So it's usually

© 0O ~NO OO~ WNBR
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24  Q Andthen asyou progressed to the engineering
25 manager, you were overseeing other branch engineersin
Page 17
1 those duties?
2 A Correct. Yeah. Another portion of those
3 duties was also traveling.
4 THE OFFICER: Wasasowhat? Sorry.
5 THE WITNESS: Traveling in the field with

6 our -- our sales team to work with contractors,
7 engineers, building officials; help answer questions
8 about Simpson products and uses per the building code
9 and what have you.
10 BY MS. SCHEIPETER:

11 Q Wereyou customer facing as a branch engineer?
12 A Yeah

13 Q And then aso as the engineering manager?

14 A Yes

15 Q Okay. And then your next role after that?

16 A Nextrole after that was as the concrete sales

17 manager. So at the time Simpson divided its -- its

18 business into core, which is our connector and lateral

19 systems products, concrete products, which would be, you
20 know, adhesives and mechanical anchors, powder actuated
21 fasteners.

22 And then the fastener division, whichis

23 mostly screws, some nails, some stainless nails and

24 screws, quick drive collated system to install screws,

25 things like that.

5 (Pages 14 - 17)
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Page 18
1 So as a concrete sales manager, | was more
2 focused on basically any connections to concrete as a
3 substrate. And | had a sales team that was throughout
4 the whole Southeast that | managed, along with some
5 product specialists that were focused more on carbon
6 fiber and, you know, helping to rehabilitate structures
7 by adding carbon fiber to those structures.
8 Q Okay. Andthen from the concrete sales
9 manager --
10 A | becamethe commercia sales manager.
11 Simpson restructured from product focused for the sales
12 team to market focused.
13 So my team, most of the -- the folks that were
14 on the concrete side converted into the commercial side
15 with some changes in personnel where we were focused on
16 customersthat are serving commercial projects rather
17 than residential or OEM or home centers. These were
18 other divisions that were market focused.

19 Q I'msorry, | missed what you said. Simpson

20 moved from organizing the sales team by product to what?
21 A Market.

22 Q Market. Thank you. Okay. And then does that

23 take usto your present role?

Page 20
1 product development or understand, you know, requests
2 for changes to existing products or going to trade shows
3 where you'd see customers.
4 But you're not, you know, daily responding to
5 customer calls; right? The -- the salespeople or the
6 branch engineers who are getting those direct calls
7 might be calling my team or me directly just -- just to
8 ask questions to support our customers.
9 Q Andaspart of your current role, does that
10 involve R&D efforts at Simpson?

11 A Itdoes.

12 Q Forthewhole product linethat you previously
13 described?

14 A Correct.

15 Q Doesthe R&D team report directly to you?
16 A Doesthe R&D team report directly to me?

17 Q Yes

18 A Theproduct managers do.

19 Q Okay.

20 A Sothere'sawhole slew of other divisions

21 that support research and development.

22 Obviously, engineering, marketing, inventory
23 contral, tool and die. None of those report to me, just

24 A Yeah, present roleisthedirector of product 24 product management.
25 management for connectors and lateral systems. 25 THE OFFICER: Did you say, "tool and
Page 19 Page 21
1 Q Andcanyou describewhat you do in your 1 die"?
2 current role? 2 THE WITNESS: Tool and die. Yeah, the --

3 A Sothisrole, | -- | manage ateam that

4 supports al the product lines that basically arein the

5 product hierarchy of connectors, which -- hangers,

6 straps, angles, you know, there's quite afew different

7 thingsthat roll upinthat line. Lateral systems,

8 which has been our strong frame, which is a moment frame

9 and strong wall.
10 So pre -- preassembled shear walls. So the
11 team that works on development of productsin those
12 lines works on supporting those lines and, you know,
13 helping our -- our sales team to get our customers what
14 they need to keep building safer, stronger structures.

15 Q Areyou still customer facing?
16 A Lessso, butin some capacities.
17  Q Your team has more direct interaction with

18 customers than you?

19 A They -- team, somewhat. | mean, they are less
20 so aswell. When you go from this -- this position -- |
21 moved from working out of a branch to working at the
22 home office. So once you're on the home office side,
23 you're alittle bit less customer facing.

24 There are situations -- whether you go out in

25 thefield and travel with a salesperson to work on new

3 D-I-E, the dies are used to fabricate alot of the bent

4 metal parts that we make.

5 BY MS. SCHEIPETER:

6 Q Canyoutel meapproximately, at least by

7 year, when you were a branch manager for the southeast
8 region?

9 A Branch engineering manager?

10 Q I thought your first job was abranch

11 engineer; isthat correct?

12 A ltwaes.

13 Q Okay. So--

14 A Second job as abranch engineering manager.

15 Q Gotit. Soforthefirst role, canyou give

16 me the date range approximately when you held that role?
17 A About February of 2007 iswhen | started, and
18 then | believe it was 2014 that | moved into the

19 engineering manager role.

20 Q Okay. So 2014 towhat year did you moveinto
21 the concrete sales manager role?

22 A Let'ssee. | would say that was -- I'm going

23 to go backwards here so | can think through these. |
24 believe that was until -- it's either 2020 or 2021.

25 Q Andthen how long did you hold the title of

6 (Pages 18 - 21)
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Page 22
1 concrete sales manager?
2 A That wasaround ayear before that moved into
3 the commercial sales manager role, and then it was --
4 yeah -- end of 2023 that | moved over into the product
5 management role.
6 Q Okay. Sothinking about the products at issue
7 inthiscase, joist hangers and specifically joist
8 hangers used for fire-resistive wall assemblies, have
9 dll of your roles somehow involved that product line
10 with the exception of the concrete sales manager?
11 A Yeah, that would probably be somewhat of the
12 exception to that, though the way our sales teams work;
13 right? Like, there could be people working together and
14 supporting others just ‘cause of who their customers
15 were.
16 My team could still technically at that time,
17 you know, go in if they owned an account. If that
18 person wanted to order afirewall hanger, that could
19 till happen. But I'd say your statement is accurate.
20 Q Andthat wasfrom roughly somewhere 2020, 2021
21 through the end of 2023?
22 A No, 'cause the commercial sales manager, we
23 had many customers that were, you know -- depending on
24 who you ask in the industry, multi-family would be
25 considered residential, but also, it's commercial,

Page 24
information. So I'd be aware of it, but | likely was

not running reports on that -- those specific skews.
BY MS. SCHEIPETER:
Q Youweren't responsible for the product

performance?

MR. MAUCH: Objection. Vague.

THE WITNESS: Yeah. | -- what do you
mean by "for the product performance"?
BY MS. SCHEIPETER:

Q Fair, and fair objection. By "products,”

right now I'm referring to Simpson's line of firewall
hangers. So depending on the year, | think it could
13 have either been the DG or the DGF? 1'd have to go back
14 to my timeline. | think that would have been the DGF.
15 A Yeah Sol --asfar asthe-- but again, the
16 performance, I'm -- if you could rephrase the question
17 for --
18 Q Astheconcrete sales manager, did you have
19 any obligation or responsibility with respect to overall
20 salesfor those concrete products?
21 A | didfor the concrete products.
22 Q Okay. AndI'mjust trying to establish
23 whether you had any sort of similar role or duty with
24 respect to the joist hangersthat are at issuein this
25 case.

© 0O ~NO OO~ WNBR

PR e
N R O

Page 23
especially with structures that have commercial

1
2 underneath a podium and residential above. So we could
3 have customers that would, you know, order firewall
4 hangers and other things for the residential structure
5 above.
6 Q Anddoyouremember when you started that
7 commercial sales manager role?
8 A Probably 2022.
9 Q Okay. Soroughly two yearsin that concrete
10 sales manager title?
11 A Yeah. It wasmaybe ayear and ahalf. I'd
12 haveto go back and look at the exact dates. It wasa
13 fun transition going from supporting the sales team from
14 aproduct to amarket standpoint. It was abig change
15 for the company.
16 Q Okay, fair enough. So you would have some
17 indirect involvement with that product line, but, |
18 mean, isit fair to say that for those two years that
19 you were the concrete sales manager, you weren't
20 tracking Simpson sales for those types of products?
21 MR. MAUCH: Objection. Vague.
22 THE WITNESS: Yeah. Asa-- asthe
23 concrete sales manager -- I'm trying to think of my
24 involvement with the multi-family team at all at that
25 time and -- 'cause they were certainly tracking that

Page 25

1 A Yeah sojustingenerd; right? My team was

2 responsible for products that you would -- that were on

3 the concrete side. | guess the reason I'm sort of

4 hesitant to -- to say, "Oh, that wasn't my

5 responsibility," iswe just -- we support each other in

6 different roles.

7 So they would come up, and if there was

8 questions on there, at times my background could be

9 utilized to help my team if they got asked something for
10 those or any other hangers or straps or what have you.
11 So-- but yes, directly, asfar as what my team was
12 compensated on and what have you, it was not productsin
13 that line while | was the concrete sales manager.
14 Q Understood. Soyou mentioned earlier you'rea
15 professional licensed engineer. Are there any other
16 particular certifications or degrees that you hold that
17 arerelevant to your claimed areas of expertise?
18 A Sol haveabachelor's degreein civil
19 engineering with an emphasisin building science, and
20 then | have amaster's degree in civil engineering with
21 an emphasisin structural engineering.
22 Q Doyouclaimany expertisein firewall design
23 or testing?
24 A Wadl, I've been aparty to us having fire
25 testing completed for quite afew of the products that

7 (Pages 22 - 25)
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1 my team has been developing. We've donefire testing

2 for multiple products that are used in mass timber

3 construction. The DGT hanger launched after | began my

4 role here in product management.
5 And I've, you know, reviewed different

6 portions of the building code that allows for, you know,

7 assembliesfor firewalls. So | would say I'm fairly
8 familiar with firewall assemblies and, you know,
9 currently the -- the hangers that are used for
10 firewalls.
11  Q You'renot claiming any expertisein patent
12 law; correct?
13 A | amnot claiming expertise in patent law.
14 Q Andyou'renot applying principles of patent
15 law to the facts of this case with respect to your
16 expert opinions?
17 A lamnot. | rely on counsel for expertise on
18 patent law.

19 Q What didyou do to prepare for your deposition

20 today?
21 A Preparation had -- working with counsel to
22 understand the areas of responsibilities that were

23 dligned in this document that we've discussed. | took
24 sometimeto look through afew pieces of our literature

25 that we've had for, you know, our current DGT and

DU

Page 28
1 | apologize. | wasfollowing the last line of

2 questioning of others. Good clarification.

3 BY MS. SCHEIPETER:

4 Q Andyou're referring to your deposition

5 transcript, your fact witness deposition that was

6 January, earlier thisyear? Isthat right?

7 A Ealierthisyear, yes.

8 Q Okay. When did you review that transcript?

9 A | reviewed that last week, and | had reviewed
10 it, you know, shortly after as well, to look for any
11 discrepancies, shortly after the deposition occurred.
12 Q Yousadyou learned the definition of
13 "POSITA"; that term had never come up in your work
14 before?
15 A Asit'salega term, and thisismy first
16 time having lovely depositions, thisisthefirst time
17 I'velearned that term.
18 Q Whatisyour understanding of that term now?
19 What do you know now about it?
20 A Sobasicaly -- | think you actually haveit
21 written out here on the page. So the person having
22 ordinary skill inthe art asit relatestoa-- a
23 subject at hand.
24 Q Okay. And thenyou mentioned blog posts.
25 Those would be blog posts published by Simpson?

Page 27

1 series and some of the literature that was available for

2 previous DGF and DG series.
3 | learned the term "POSITA" and what that

4 means and then just kind of looked through some of the
5 blog posts and other things we've done to -- to educate
6 folks on multi-family construction and, you know, Type

7 I11A construction in particular and the different
8 assembliesthat are used specifically for -- for
9 firewalls.

10 Q Andwhenyou say "counsel," you're referring

11 to Mr. Mauch?
12 A lam.
13 Q Didyou have any meetings or callswith in-

14 house counsel at Simpson for your preparation today?

15 A |didnot.

16 Q Didyou meet with any other attorneys besides

17 Mr. Mauch?

18 A Ididnot.

19 Q Didyou confer with any of Simpson's other
20 experts?

21 A Ididnot.

22 Q Didyouread any deposition transcripts?
23 A ldidnot.

24 MR. MAUCH: How about your own, Mr.

Wert?

25 THE WITNESS: | did read my own. Sorry,

Page 29
A Correct. Yeah, we have an SE blog -- "SE"

standing for "structural engineering" -- blog.
Q Isthat externaly facing?
A Yes
Q Isitlinked on your website?
A ltis

7  Q Intheparticular post that you were looking

8 at wererelated to education that you provided on Type

9 1l construction?
10 A Yes Theparticular ones| waslooking at had
11 to dowith Typelll construction.
12 Q Canyou describeinany more detail what those
13 blog posts were about?
14 A Therewas one written by Paul McEntee, who's
15 an R&D engineering manager now for Simpson Strong-Tie
16 having to do with the different types of waysto handle
17 firewall assemblies. And I think that one has been
18 updated over the years as the code has changed.
19 There's another one where there's atwo-part
20 series by Bruce Lindsey who'sa-- | don't know if he
21 dtill is, | assume so, but he was, at the time when he
22 wrote those, working for Woodworks and just kind of
23 talking about the state of the -- the building code, the
24 changes that are happening in the code so that you could
25 utilize wood more often in multi-family construction.

1
2
3
4
5
6
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Page 30

1 Q Brucelindsey?

2 A Yes

3 Q Andsohewaswriting ablog post, sort of as
4 aguest author, as he was not a Simpson Strong-Tie

5 employee?

6 A Correct. Bruceisnot aSimpson Strong-Tie

7 employee.

8 Q Hewaswith Woodworks, which is an industry

9 association; right?
10 A Woodworksisan industry association promoting
11 the use of -- of wood and mass timber for structures
12 beyond single-family residential.
13  Q One of the organizations that was pushing that
14 type of construction for Type 11 taller buildings?
15 A Woodworkstriesto utilize, you know -- like,
16 educatefolksto -- to use for Type Il buildings, aso
17 for masstimber -- larger commercial buildings as mass
18 timber can go way higher than what you could do with a
19 Typelll building. So any -- anything to promote the
20 use of wood as your base material to build a structure.
21  Q Soearlier when| asked you just to identify
22 what your opinions are, it sounded like you hadn't
23 redlly thought of or formulated specific opinionsin
24 thiscase. Isthat fair?
25 A I'm--I'msurel have opinions, but you know,

Page 32
to be informed by whatever I'm educated on from that

point forward.
BY MS. SCHEIPETER:

Q When wasthefirst timethat you saw this
disclosure, Wert Exhibit 1?

MR. MAUCH: Objection. Misstates prior
testimony, lacks foundation, assumes facts not in
evidence.

THE WITNESS: Asfar asseeing this--
this exact document? When you handed it to me to me
today.

BY MS. SCHEIPETER:

Q When wasthe first time that you saw the five
14 bullet pointsthat | think you previously testified you
15 were familiar with?
16 A | saw thosefivebullet points-- I'd say that
17 wasroughly amonth and a half or so ago.
18 Q Okay. While preparing for your deposition or
19 reviewing those five bullet points, did you take any
20 notes regarding your opinions?
21 MR. MAUCH: Objection to the extent it
22 mischaracterizes Exhibit 1 and the nature of Mr. Wert's
23 testimony.
24 THE WITNESS: The only notes | took for
25 any of this, | took whilein meeting with Counsel.

© 0O ~NO OO~ WNBR
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Page 31
1 asfar as getting into just -- generally | thought it --
2 yeah, it's more appropriate just to answer the questions
3 being posed, and | can shareif | have factsthat | know
4 around those, and if there's opinions related to those
5 facts, I'm happy to give them.
6 Q Sowith respect to any opinions that you think
7 you might have, when did you form those opinions?
8 MR. MAUCH: Objection. Vague.
9 THE WITNESS: Yeah, it's-- surel've
10 formed opinions over time. Yeah, that's-- itd bea
11 very open answer. It's-- if you could be more specific
12 with the question.
13 BY MS. SCHEIPETER:

14 Q Sure. I'msorry, are you done?
15 A lam
16 Q AndI'mjust referring to the opinions that

17 you intend to offer at trial that come within the five

18 bullet points on Wert Exhibit 1.

19 MR. MAUCH: Objection to the extent it

20 mischaracterizes the document and the nature of

21 Mr. Wert's testimony.

22 THE WITNESS: Yeah, | would say for --

23 for the different subjects that are in there, |

24 certainly formed opinions and -- over the years, and

25 then as| learned more, you know, my opinions are likely

Page 33
BY MS. SCHEIPETER:

Q Didyou confer with anyone else from Simpson
when formulating any of your opinions?
MR. MAUCH: Same objection.
THE WITNESS: No. I did reach out to --
to Sam Hensen earlier thisweek just to catch up and say
hi to him, but unfortunately, he was traveling.
Ironically, as| livein Texas and was
9 coming here, he was traveling to Texas, and we did not
10 get achanceto connect. So | guess the -- the answer
11 is--isno, | -- | did not.
12 BY MS. SCHEIPETER:
13 Q Okay. Youtried to reach out to Mr. Hensen
14 but couldn't get ahold of him?

O ~NO O~ WNPRE

15 A Correct.

16 Q And soyou have not discussed your opinions on
17 thesetopicswith Mr. Hensen at all, at any time?

18 A | havenot.

19 Q Fairtosay, then, that you also have not

20 discussed these topics with any third parties such as
21 customers, engineers, installers?

22 A No,l--

23 MR. MAUCH: Hold -- I'll object that it's
24 vague.

25 Make sure you pause so | can get my
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Page 34
1 objectionin, Mr. Wert.

Page 36
1 your preparation for your deposition today? It sounds

2 THE WITNESS: Understood. 2 likeyou didn't sit and write out specific opinions for
3 BY MS. SCHEIPETER: 3 thiscase; right?
4 Q Wereyou provided or did you rely on any 4 MR. MAUCH: Objection. Vague, and it
5 factual assumptions for your opinions? 5 mischaracterizes the disclosure in Exhibit 1 and the
6 MR. MAUCH: Objection. Vague. 6 nature of Mr. Wert's testimony.
7 THE WITNESS: Provided? | can't think of 7 THE WITNESS: | did not write out
8 factual assumptions | was provided. No. 8 opinions ahead of time.
9 BY MS. SCHEIPETER: 9 BY MS. SCHEIPETER:
10 Q Wereyou provided any legal assumptions? 10 Q Didyou think about what your opinions were

11 MR. MAUCH: Same objection. Vague. 11 other than for the purposes of preparing for this

12 THE WITNESS: | was-- | mean, | had 12 deposition?

13 discussion about some of the legal aspects of the case 13 MR. MAUCH: Same objection.

14 with Counsdl, but | think most of those would be facts. 14 THE WITNESS: | read through, you know,
15 | don't know that | would call them assumptions. 15 these -- these five topics and prepared in -- in that

=
(o]

16 BY MS. SCHEIPETER:

17 Q Sosome of thesetopicsin Wert Exhibit 1

18 contain what you would refer to as"lega terms'; right?
19 A "POSITA" would be an example of that.

20 Q Termsyou were not previously familiar with?

way. No, | did not.
BY MS. SCHEIPETER:

Q Didyoureview any MiTek documentsin
preparing your opinions or preparing for this
deposition?

N B e
S © ™

21 A Sure 21 A | believel went on MiTek's website and |ooked
22 Q Wereyou provided any definitions for those 22 at their page for the FWH hanger.
23 lega terms? 23 Q Any other pages?
24 A | was-- for theterm "POSITA," | was provided 24 A No.
25 what that -- that oneis. 1'd have -- | can go back and 25 Q Whatin particular were you looking for on
Page 35 Page 37
1 look through the document and see if there's any others 1 that website?
2 if you would like meto. 2 A Justlooking at what's currently on there for,
3 Q Wecangettoit when we discussthesein more 3 you know, product features, as, you know, | was being
4 detail. But off the top of your head, "POSITA" isthe 4 asked in thisto be able to compare, you know, our
5 only legal term that you remember being defined? 5 different seriesto compare and contrast to their
6 A It--itstood out. 6 hanger.
7  Q Mr. Wert, wasyour deposition in January the 7 Q Wereyou familiar with the MiTek FWH before
8 first time that you had given sworn testimony? 8 you did that review of the website?
9 A Yes 9 A | wouldsay | wasfamiliar with their hanger;

=
o

10 Q Okay. No other expert testimony provided in
11 previous cases?

12 A No.

13 Q Didyou haveaccessto all theinformation you
14 needed to form your opinions and the factual basis for
15 those opinions?

16 A | bedlieveso.

17  Q Any other Simpson documents that you recall
18 reviewing while forming your opinions?

19 A No. I think I mentioned the Simpson catalogs
20 that | looked at, some of the flyersfor firewall

21 hangers. | had seen, | think, previous testing that we
22 had -- we had done and provided at the last deposition.
23 So can recall those.

24  Q Isitfairto say that your preparation for

25 your opinionsisalittle hit just co-extensive with

yes.
Q Okay. Solet'stalk about, I'm going to call

it "topic one." It'sthefirst bullet point on page 4

of Wert Exhibit 1. If you want to take a moment just to

reread that first bullet point. At the end, I'm going

to ask you what opinions you have about it.

MR. MAUCH: And | don't want to interfere
with your question, and you can ask your questions
however you want, Julie. But my concernisthat all of
your questions are framed as questions about his
opinion, and | think the disclosure and Rule 26 are very
clear that testimony pursuant to Rule 702 of the Federal
Rules of Evidence can be either opinion or non-opinion
testimony. So | just want to make that very clear that
he's been disclosed to provide testimony, not
necessarily opinions.

NNNNRNNE R R R R R R R
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Page 38
THE WITNESS: I'veread it.

BY MS. SCHEIPETER:
Q Okay. Do you have any opinions related to
that topic?

MR. MAUCH: Same objection. Vague,
mischaracterizes the nature of his opinion -- or his
testimony -- excuse me.

THE WITNESS: | can -- | can state, you

9 know, factsthat | know related to that topic and you
10 know, opinionsif -- if asked.
11 BY MS. SCHEIPETER:
12 Q Butsitting here today, you don't have any
13 particular expert opinions related to this topic that
14 you intend to offer at trial?
15 MR. MAUCH: Same objection. Vague,
16 mischaracterizes testimony.
17 THE WITNESS: | -- I'm happy to answer
18 questions related to this -- thistopic, asfar asthe
19 technology related to the use of fire-resistive wall
20 assemblies, including the state of technology prior to
21 Simpson's DU and MiTek's FWH hangers, and how that
22 technology has changed over time, and how such have
23 benefited or not the end user of such technology.
24 BY MS. SCHEIPETER:
25 Q Butyoudon't haveany specific opinions

O ~NO O WNPRE

Page 40
1 you intend to testify about, and that's fine. We can

talk about that. 1'm just trying to understand, do you
have expert opinions? Have you formed expert opinions
related to thistopic? Yesor no?

MR. MAUCH: Same objections. Vague,
mischaracterizes disclosure and testimony, asked and
answered.

THE WITNESS: Asl said, | -- | cantak
about factsthat | know of and opinions | have on those
10 factsrelated to this subject.

11 BY MS. SCHEIPETER:

12 Q Okay. Sowhat factua testimony do you intend
13 totestify about regarding the state of technology

14 relating to using hangers with fire-assistive wall

15 assemblies?

16 A | can-- happy to tak to you about what

17 different details were used to build fire-rated wall

18 assemblies prior to when Simpson offered the DU and
19 MiTek offered the FWH.

20 Q Sostarting with before Simpson offered the
21 DU, the state of technology relating to use of hangers
22 beforethe DU for fire-assistive wall assemblies.

23 A I'mtryingto -- isthere a question?

24  Q Isthat what you intend to testify about?

25 A Yes

© 0O ~NO O~ WN

Page 39
related to that topic?

1
2 MR. MAUCH: Asked and answered. Same
3 objections. Vague, mischaracterizes disclosure and
4 testimony.
5 THE WITNESS: | think you're asking a
6 very open question, and I'm -- you know, 1'd be happy to
7 answer an actual question about a direct opinion of
8 an -- of atopic, you know, related to that bullet

9 point.

BY MS. SCHEIPETER:

Q Yeah, my questionissimply, do you have
expert opinions related to that bullet point? The
answer might be "no." 1 just need to know whether you
have expert opinions or not.

MR. MAUCH: Same objections. Asked and
answered a number of times now.

THE WITNESS: | can talk about facts and
give you opinions related to this topic.
BY MS. SCHEIPETER:

Q Right. And I don't want to put wordsin your
mouth. So, you know, it's not my job to prepare an
opinion and then ask you what opinions you have about
that.

I'm trying to understand, do you have
25 opinions? You might just have factual testimony that

Page 41
Q Okay. Sowhat factual testimony do you have

1

2 regarding the state of technology relating to those

3 hangers prior to the release of the DU?

4 A | canprovideyou with, you know -- discuss
5 different details that were being utilized in the

6 industry at thetime. If you'd like me to go through

7 those--

8 MR. MAUCH: That's what she's asking,

9 Bryan.

10 THE WITNESS: Okay. Okay. Sorry. Just
11 felt like very round robin.

12 So there was a couple of different

13 platform-framing options and a couple different balloon-
14 framing options | can think of.

15 THE OFFICER: Sorry, did you say "balloon
16 framing"?

17 THE WITNESS: Balloon framing, yes.

18 That's where the studs extend up into the

19 floor cavity and the top plates are supporting the

20 typically floor sheathing above rather than having a
21 floor joist of some sort sitting on top of the wall

22 interrupting that that that wall stud going up higher.
23 So for platform framing, you could use a
24 thicker rim board at the time to where the char rate
25 of -- that could be calculated for that rim board could
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Page 42
1 meet the two-hour firewall assembly requirements. Other

2 options, there -- some jurisdictions allowed -- there's
3 interpretation differences between the two-hour wall,
4 you know, firewall requirement and then the one-hour
5 fire-assembly requirement for floors.
6 So in some cases, you could have just
7 standard platform framing where you're using a floor
8 joist, whether that's al it'son, an |-joist or afloor
9 trusssitting on top of awall. That wall would have
10 two-hour fire resistance based on multiple different
11 assembly optionsthat are there.
12 Very typically what we'll, you know, talk
13 about is acouple of layers of five-eights type-X
14 drywall, and then you'd have that same drywall as one
15 layer beneath the floor system that would give that one-
16 hour rating that -- that could be used there. Again,
17 redlly just depending on the -- the authority of that
18 jurisdiction and what they believe their interpretation
19 of the codeto be.
20 For some balloon-frame options, you could
21 have aledger attached to the top plates and the studs
22 of that -- that wall, and the drywall would stop below
23 that ledger. The ledger would then be directly attached
24 tothe wall and have a char rate that could meet the
25 two-hour fire rating, you know, in line with what's

Page 44
1 around the top cord bearing trusses, and, you know, that
2 would interrupt the wall. But you know, specifically |
3 canthink of afirm that | worked with in the Houston
4 market that used that detailing quite often.
5 | believe even my -- my old engineering
6 firmin LasVegas had similar detailing to that as well.
7 Sothat's, | think, six different methods of building
8 firewalls and being able to make the floor-to-wall
9 construction work and meet the code, depending again on
10 how the authority having jurisdiction interpreted the
11 code.
12 BY MS. SCHEIPETER:
13 Q Andmaybel should take a step back for a
14 second. Can you explain -- the term "two-hour fire
15 rating" getsthrown around alot. Can you explain
16 exactly what that means?
17 A Ican. Soatwo-hour fire-rated assembly, the
18 code has very specific assemblies for different types of
19 construction. This could be done in wood construction.
20 This could be donein cold form steel stud construction.
21 It could be done in masonry or, you know, other building
22 materia construction.
23 And these assemblies are, yeah, you can find
24 them directly in the code where they talk about how you
25 construct awall and just the different materials used

Page 43
1 required for the two layers of type-X gyp.
2 Another option would beif you ran that
3 gypsum board all the way top of to that balloon-frame
4 wall, you could install amoretypical ledger, a
5 thinner -- thinner piece, often atwo-by or aone and
6 three quarter LVL through the drywall using structural
7 fastenersto where the structural fasteners are just
8 drilling through and technically not removing any
9 material. And so that would also still have -- not
10 impede the two-hour firerating.
11 Other options for that balloon frame
12 could be, again, the one-hour -- one-hour -- you'd have
13 two hours of gypsum going up the balloon-frame wall with
14 theinner layer of gypsum going all the way up to the
15 top plates and then hangers going over the one layer of
16 gypsum, and then the second hour would be considered so
17 that that -- the one layer going behind, you know, more
18 typical hangersthat have been offered for fire
19 assembliesto go over one layer of gypsum could be
20 there, and then the second hour would be given by the --
21 the gypsum board below the floor joists.
22 And then maybe another option often seen
23 in balloon-frame walls would be top cord bearing
24 trusses, and those top cord bearing trusses could sit on
25 that balloon-frame wall. And, you know, you would cut

Page 45
within thewall. And then the -- the point of atwo-

hour assembly is meant to say, "A typical fireina
building would not get through that wall before two
hours of time have elapsed.”

Q That'shelpful. Thank you. Okay, so you've
identified six different methods prior to the
introduction of the DU that firms used to work with the
code to maintain that two-hour fire rating before the
FWH or the DU or anything like that; right?

A Yes, | did, | think, give you six different
methods.

12 Q Okay. And sowhat first -- why did Simpson
13 seek to develop adifferent product to solve that same
14 problem if there were six different other options on the
15 market that appeared to be working?

16 MR. MAUCH: Objection to the -- it calls
17 for speculation.

18 THE WITNESS: So my -- my recollection
19 would be that it's likely we were asked by others, |

20 would assume after seeing our -- we've had a technical
21 bulletin where you could use top flange hangersto go
22 over asingle layer of adrywall, which that's a one-

23 hour assembly, in many cases, for along time.

24 So probably our customers asked and said,
25 "Hey, we like installing hangers, and do you have any

© 0O ~NO O~ WNBR
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Page 46
1 options that would work for atwo-hour firewall
2 assembly?'
3 As, you know, Type Il construction
4 started to become more popular as, you know, the
5 American Wood Council and Woodworks and -- and others
6 were promoting the use of wood for taller and taller
7 buildings after it was allowed by -- by code and, you
8 know, so that's likely how that came about.
9 BY MS. SCHEIPETER:

10 Q About what year did the building codes start
11 changing?

12 MR. MAUCH: Objection. Vague.

13 THE WITNESS: Yeah. So the building

14 codes change every three years, typicaly. Istherea

15 specific change you're asking about that | can try to

16 answer?

17 BY MS. SCHEIPETER:

18 Q Soat some poaint, the IBC change to allow for

19 this Type 1l construction using -- or higher than Type
20 111 construction using wood; right?

21 A Soyoucoulduse Typelll construction and go

22 taller, | believe since the 2000 IBC was introduced as a
23 first year. The IBC came out, and we went from the UBC
24 prior to that. And then sitting herein the lovely

25 State of California, they have their CBC, which modified

Page 48
1 code, and then the states and then possible counties and

2 even cities can then make modifications from there.
3 Q SothelBC, wouldyoucalita"model code"?
4 A | believe some have used the term "model code,
5 base code.”
6 Q Toyour knowledge, do most jurisdictionsin
7 the United States have some version of the IBC?
8 A Tomy knowledge, at this point, most states
9 areusing the IBC astheir -- their model code.
10 Q Okay. Andyou mentioned 2012; the 2012
11 version of the IBC, you said that that iswhen
12 Woodworks -- can you just repeat that testimony? What
13 was different about the 2012 IBC?
14 A | mean,it'sinteresting 'cause even minor
15 things, like talking about exterior walls and the use of
16 fire-retardant lumber, they italicized fire-retardant
17 lumber in there to make it very straightforward, | think
18 for building designers and ownersto be able to talk to
19 abuilding official and say, "Thisisdirectly inthe
20 code."
21 There were changes on -- and | always get
22 the -- it'safour-letter term that has to do with fire
23 sprinklers -- but the use of a certain type of fire
24 sprinkler gave another allowance to build taller out of
25 wood as long as you use those fire sprinklers; that was

Page 47

1 existing versions of each one of those, and there's

2 other states that do the same.

3 So since 2000, you could -- you could use Type

4 111 construction, including, say, the use of fire --

5 fire-treated lumber or fire-retardant timber in walls to

6 do Typelll construction; it just had to be a non-

7 combustible exterior wall. That's one of the main

8 requirements for Type Il construction.

9 But there's been many clarifications with each
10 code cycle over the years. Y ou know, the one that
11 stands out is to where -- where people started talking
12 about the code alot more, and Woodworks and others -- |
13 can think of articles that were written, and, you know,
14 even on our blog.
15 | think that Bruce Lindsey from Woodworks came
16 in; | think he did reference the 2012 IBC. But again,
17 thisisjust where there were clarifications on the use
18 of TypeIll and how you could use wood for it aswell as
19 thingsto do with podiums, fire sprinklers, other
20 requirements that allow you to build taller out of wood.
21 Q Andthebuilding codes vary by jurisdiction;
22 right?
23 A Sohbuilding -- jurisdictions can -- can modify
24 the -- the IBC asthey seefit. So that's usualy
25 the -- thevariance. They usualy start with the base

Page 49
1 clarified.

2 There was further clarifications about the

3 ahility to use akind of a podium construction; right?

4 'Cause there's usually -- when you think about most --

5 it'sfunto get my hands out around -- when you're --

6 you're building multi-family structures, you're either

7 doing -- these structures usually have a parking garage

8 of some sort for the higher density ones.

9 And you either have a wraparound-type
10 structure where you have the parking structure and you
11 just wrap the building around it, or you have a podium
12 structure where you're -- you'll build either the -- the
13 parking, sometimes you'll have commercial space, and
14 then above that you'll have the residential structure.
15 And the code made a very good clarification in
16 their special provision section that said you can have
17 Type| construction for kind of -- usually a concrete
18 structure below. There's athree-hour fire separation,
19 you know, that that podium creates. And then you could
20 have Type I1IA construction above that and then these
21 other provisions with the sprinklers and the use of
22 fire-retardant timber on exterior wallsin order to
23 build taller in the code so --
24 Q Andthosewere clarificationsin the 2012
25 version of the IBC?
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Page 50
1 A Yeah. Andit further got clarified in 2015

2 and 2018. It -- it continues 'cause usually what

3 will -- but that is-- that is certainly -- 2012 is kind

4 of inthe zeitgeist of, like, more jurisdictions had

5 enough clarifications to feel comfortable authorizing

6 theuse of taller Type lllA structures. And by that

7 time, | think there were more examples that Woodworks or

8 AWC could point to, to, you know, give cases for

9 jurisdictionsto review.
10 Q Andhow did those clarifications to the code
11 in 2012, 2015, how did those clarifications impact the
12 demand for structural connectors that could attach to
13 fire-resistive wall assemblies?
14 MR. MAUCH: Objection. Compound.
15 THE WITNESS: | would say what occurred
16 was more jurisdictions were alowing Type [l
17 construction to build taller out of wood. And because
18 these were being allowed, there was an increasein -- in
19 demand for solutions to make that construction as cost
20 effective aspossible.
21 BY MS. SCHEIPETER:
22 Q Sotherewasanincreasein demand to make the
23 construction as cost effective as possible. Was there
24 an overal increase in demand for products that would

Page 52
1 the DGT or the FWH?

2 MR. MAUCH: Objection. Vague.
3 THE WITNESS: | haven't, | guess,
4 recently visited any firms that are showing me specific
5 detailsthat are amix of those. | would not be
6 surprised to find -- the firm that | mentioned earlier
7 that used top flange trusses, Shepherd Crane, | think
8 they would very likely be using that same method, but
9 yeah.
10 BY MS. SCHEIPETER:
11 Q Soanother part of that first topic in Wert
12 Exhibit 1 is how the state of such technology has
13 changed over time, and "such technology," | guess refers
14 to technology relating to using fire hangers with fire-
15 assistive wall assemblies. So what facts or opinions do
16 you have about how the state of that technology has
17 changed over time?
18 A Sothehangersare certainly part of it. |
19 also think the fire-retardant lumber is a different
20 technology change. There's been new introductions of
21 chemicalsthat can be used. Y ou know, abig thing with
22 these -- these walls, especially these two-hour
23 assemblies that use that type of lumber, there'sa
24 reduction in the strength of those walls.
25 So different chemicals have different factors

25 aid in that construction?
Page 51
1 MR. MAUCH: Objection. Vague.
2 THE WITNESS: | would just say that as

3 there's more wood-framed multi-family construction, you
4 know, product or projects that are being approved, then
5 yeah, demand will increase for products that can support
6 those. And those could include other types of products,
7 likerod systemsthat are used for hold-down resistance
8 for shear walls and those types of structures, and so
9 plenty of different product types that could go into

10 those structures.

11 BY MS. SCHEIPETER:

12 Q Sothosesix optionsthat you previously

13 testified about, to your knowledge, are al six of those

14 methods till being used today?

15 A | havenot gone and looked at building plans

16 recently to -- to try to review, but all of those could

17 certainly still be used today. It would just depend on

18 the authority having jurisdiction approving their use.

19 Q Youjustdon't haveany particular knowledge

20 about it; right?

21 A That'sa--there'salot of jurisdictions out

22 there.

23 Q Toyour knowledge, are there any engineering

24 firmsthat prefer to write out building plans that call

25 for one of those methods versus specifying a hanger like

Page 53
that reduce those. So if you can have chemicals that

1
2 don't reduce the capacity, that's better -- or as much,
3 that's better. But the introduction of hangers as an
4 option or another technology change, and builders have
5 been using hangers to support floor joists for decades,
6 sothey're very used to that type of construction.
7 The other change that came with the different
8 series of hangersthat have been offered was, you know,
9 testing to meet the fire-rated assembly requirements.
10 And, you know, just like builders and building
11 jurisdictions and engineers like to have code reports
12 that verify the load capacity, you know, that you can
13 transfer, which is obviously kind of the main reason
14 anybody chooses any connection, is going to be, you
15 know, depending on their dimensions and then the load
16 requirements that they need to transfer.
17 The addition of having a-- atest report that
18 says"This does not reduce the two-hour fire-rated
19 assembly" makesit easier for al those partiesinvolved
20 to feel good about, you know, the -- the structure being
21 built that it's meeting the -- the life-safety
22 requirements of the code.
23 Q Any other changes to the technology?
24 A There's been different offerings of -- of
25 hangers. So, you know, in Simpson's most recent version
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1 of the DGT, it's the only hanger out there where it's

2 designed for the use of gun nails without having to use

3 aspecific positive-placement nailer so --

4 Q Canyou say that again? "Without having to

5 used' --

6 A Positive-placement nailer. So that's the head

7 of agunnail, and it -- it'swhereit can find the hole

8 inahanger. So there's been those types of changes,

9 just to makeit, again, just simpler for the installer
10 to put in the hanger itself instead of having to either
11 usea-- ahammer and nail; right? They could use a--
12 agunnailer.
13 Positive-placement nailers have been used for
14 awhile, but far more common are regular gun nailers
15 that don't have that positive-placement head. They get
16 used for sometimes drywall, very often structural
17 sheathing or floor sheathing, and, you know, depending
18 on the hanger itself, you can -- you can use, yeah, just
19 different optionsthat are there.
20 Q Doesthat makeinstallation of that particular
21 hanger faster?
22 A Yeah. Anytimeyou can use agun nailer, you
23 aretypically going to be able to install it faster than
24 hand nailing a product.
25 Q Okay. | realizewe've been going for over an

Page 56
1 record. Thetimeis10:30 am.

2 BY MS. SCHEIPETER:
3 Q Mr. Wert, before the break we were discussing
4 thefirst bullet point on page 4 of Wert Exhibit 1, and
5 specifically the portion of that bullet point that
6 discusses how the state of technology for fire-resistive
7 wall assemblies has changed over time. And you've
8 listed afew waysin which, from your perspective, that
9 technology has changed.

10 The last part of this topic is how those

11 changes have benefited or not the users of such

12 technology. And so with respect to the DGT, you

13 mentioned that increases the speed, or that devel opment

14 of that technology increased the speed with which

15 installers can install that particular product; right?

16 A Correct.
17 Q Okay. Arethere any other benefits that you'd
18 liketo discussthat are part of this particular topic?

19 A | guesstheonly other thing I'd say,

20 therée's-- I'd say with that -- the DGT, it's most --

21 mostly formed on a -- on adie, which makesit faster to
22 produce and | think ultimately resultsin alesser

23 expensive solution for the end user.

24  Q Partof thetopic, it says"How such changes

25 have benefited or not the end users of such technology.”
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1 hour. So let'stake a 10-minute break --

2 A Beforeyoudo, | dowant to clarify; | think |
3 did say that the DGT doesn't have to have the positive
4 placement; it does. We have other products that don't
5 requirethat, but it still allowsfor agun nailer, and
6 others-- other products out -- out there do not.
7 Q Okay.
8 A Doesthat -- does that make sense?
9 Q Soitcanbeinstaled using agun nailer?
10 A Itcan. It doesneed that positive-placement
11 head, like -- so just -- but they're common enough.
12 Anyway. It'saminor point, but a point nonetheless,
13 and | want to make sure | correct it.
14 Q Sure. Buttheoveral benefit to end usersis
15 that use of the nail gun -- gun nailer increases the

16 speed of installation?

17 A Correct.

18 MS. SCHEIPETER: Okay.

19 All right. Let'stake aquick break.

20 THE VIDEOGRAPHER: This marksthe end of

21 mediaunit 1. We are going off therecord. Thetimeis

22 10:14am.
23 (Off the record.)
24 THE VIDEOGRAPHER: This marksthe

25 beginning of media unit 2. We are going back on the
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Do you have any opinions about whether any of these

1

2 changes have not benefited end users?

3 A No. I'd say they've been an evolution and,

4 you know, of trying just to meet the end user's needs.

5 And no, I'd say most of them are -- are a useful

6 benefit.

7 Q Okay. Areyou aware of any particular

8 documents that support your opinions on this topic?

9 MR. MAUCH: Objection. Vague.
10 THE WITNESS: | mean, | am aware of
11 obvioudly the literature we put out there and help it --
12 help users to understand the benefits that'll be
13 provided by the features that are involved. MiTek
14 obviously does similar. There's articles that have been
15 written about the, you know, state of firewall
16 assemblies and the use of TypeIll construction and do
17 talk about, like -- and there's hangers that are out
18 there to help with this type of construction. So
19 probably those two things | could point to.
20 BY MS. SCHEIPETER:
21 Q Wetaked about Woodworks earlier. Arethere
22 any other industry associations that push this type of
23 construction or have been involved in clarifying the
24 code or otherwise promoting this type of construction?
25 A Wiadll, the American Wood Council, AWC, isaso
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1 involved in that; that's part of their reason for

2 existence isto promote the use of wood in all types of
3 construction. Y ou know, they are going to get involved
4 in helping with clarifications for the code. Simpson
5 Strong-Tie certainly getsinvolved; if there's expertise
6 we can provide, we have folks that help do that. |
7 don't know for sure, but | would assume MiTek similarly
8 will do that just because wood construction is useful
9 for selling their product asit is Simpson's product.
10 Q Andthenlooking at topic one or the first
11 bullet point, is there anything else in this topic that
12 we haven't yet discussed that you intend to offer
13 testimony about at trial ?
14 A | believeweve covered the thingsthat |
15 would discuss, unless there's other related questions
16 that you would have or our attorneys would have on the
17 subject.
18 Q No other technological developmentsthat you
19 find important regarding the state of fire-assistive
20 wall assemblies?

21 A Atthe moment, nothing is coming to top of
22 mind.
23 Q Allright. Let'smove on to that next topic,

24 which is"Benefits or differences of Simpson's DU
25 series, DG series, DGF series, DGT series, and MiTek's

Page 60

1 for all of the -- the series, just the service and

2 availability of the Simpson Strong-Tie hanger series

3 is-- isabenefit to our users. The cost effectiveness

4 of the DU seriesis, | think, areason many of the end

5 users have chosen that and continue to choose that

6 seriesof hanger.

7 All of the DG, DGF and DGT, those different

8 offeringsthat we've had over the years could be

9 installed on atwo-by-four wall. And | do believethe
10 FWH requiresthat you have atwo-by-six wall. The DG,
11 DGF and DGT could aso be used back-to-back on atwo-by;
12 six wall, and | would have to double check it, but |
13 don't believe that the FWH can do that either.
14 All of -- al of these, including the FWH,
15 do -- have been tested to, you know, ensure they do not
16 changethe -- the fire assembly rating. | believe we --
17 haveto go and check -- which | believe MiTek has the --
18 thefirerating.
19 Simpson's products have had the fire and
20 temperature rating throughout. The DGT -- most
21 jurisdictions, | do believe, focus more on the fire
22 itself rating, the temperature rating alittle bit less
23 so. But the D -- DG, DGF, both still had a two-hour
24 temperature rating aswell. | think our DGT isat 1.75
25 hours.
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1 FWH series over older technologies, including benefits
2 or differences regarding ease of installation, load
3 differences, and/or fireratings." Do you have opinions
4 related to thistopic?

5 MR. MAUCH: Objection. Vague.
6 Mischaracterizes disclosure.
7 THE WITNESS: | am ready to talk about

8 factsthat | know of related to thistopic and can offer
9 any opinions as well.
10 BY MS. SCHEIPETER:
11 Q Do you have opinions over whether -- sorry.
12 Do you have opinions about whether any of the Simpson
13 products listed in that topic have benefits over the
14 MiTek FWH?
15 A Ican-- 1| can state somefactsthat | believe
16 support some benefits over MiTek's FWH series that would
17 lead to me having an opinion that yes, there are
18 benefits of some of these hangers over what MiTek can
19 offer.

20 Q Okay, solet'sjust go through those.
21 A Okay. Arewe--
22 Q Yeah, sowhat specific benefits are you

23 referring to, and to which hangers do the benefits apply
24 to?
25 A Sol would say first and foremost through --

Page 61
1 And again, what we spoke to earlier, the --
2 the DGT did offer, or does offer the ability to be
3 installed with gun nails. The FWH does not. It
4 requires longer, three and a half inch nailsthat are
5 usually not available, to my knowledge, in agun nailer.
6 Usually, thelimit to that is two and a half inches.
7 Again, as| mentioned earlier, the DGT being
8 mostly made on adie makesit pretty darn fast to
9 manufacture and hence ends with a cost-effective choice
10 for theend user. Load differences, DU series has been
11 consistent sinceits offering, | believe. DG, DGF --
12 when the DGF replaced the DG, it met or exceeded all of
13 those loads that were available.
14 The DGT could be one-for-one replacement in
15 the -- the vast mgjority of cases. | think some -- when
16 we drop the DGHF, it's a heavier gauge, and the DGT did
17 not go quite to that thickness. So there's some dight
18 dropsfor these series. There's also skewed
19 availahility, meaning that if the joist -- joist does
20 not 90 degrees to the wall, you can have some angle.
21 Q FortheDGT or for al of them?
22 A For, | believe, al of the Simpson series. So
23 that's -- that certainly helpsin most cases; having
24 those ratings makes it easier again for the specifier
25 to, you know -- professional engineer to specify it and

16 (Pages 58 - 61)

Veritext Lega Solutions

WWw.veritext.com
00016

888-391-3376



Page 62
1 then the authority having jurisdiction to approveit.
2 So | think that goesinto al of the ease of
3 installation, load differences, fire ratings. Y ou know,
4 | guess amain distinction between the DU and then
5 the -- the DG DGF, DGT, and the FWH is the sequencing.
6 So that really depends on user preference.
7 If they're wanting to put up the drywall ahead
8 of time and take advantage of the -- the DU or DHU
9 series, they can do so. Otherwise, if they'd rather put
10 up the hanger prior to the drywall, the DG and DGF
11 offered this, the DGT currently offersthis, and the FWH
12 currently offersthis from a sequencing standpoint.
13 Q [I'mgoing toask you to pausejust for a
14 second. Well get to the benefits of Simpson's various
15 products asthey evolved. Right now, | just want to
16 talk about the benefits that you see with respect to
17 Simpson versusthe FWH. And so | think | got them all
18 down, beginning with service and availability you think
19 isabenefit that all of the Simpson Firewall hangers
20 provide over the MiTek FWH; right?
21 A |--ldoandthat's--yes.
22 Q Okay. And so you think that -- well, just say
23 more about that. What do you mean that "service and
24 availability is a benefit"?
25 A Justin--ingenerd availability. Simpson

Page 64
1 part of the feedback | heard from our team that deals
2 with home centers, you know, there was a point where
3 Lowe's started using MiTek instead of Simpson and then
came back to Simpson very quickly.
Just -- and the reasons they told us were the

level of serviceand the -- and the availability of our
product stood out as mgjor differentiators. 'Cause if
you deal with home centers, afill rateis very
important.

THE OFFICER: Did you say "fill rate"?

THE WITNESS: Fill rate, yeah.
BY MS. SCHEIPETER:

Q SotheLowe'sexample, isthere anything else
that you know about MiTek's level of service or specific
examples you can give?

A No, I'd have to go back to maybe get -- you
know, look at emails from salespeople or, you know,

18 redly, it'sword of mouth from phone calls or just

19 riding in the field and hearing what -- what salespeople
20 say when, you know, telling me how they differentiate
21 themselves from our competition.

22  Q Andit'sservice and availability?

23 A Thoseare-- service and availability are two

24 major tenants of what Simpson provides for our

25 customers.
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1 has hangers, you know, some -- depending on which,

2 there's more common types; right? A three and a half by
3 18-inch floor trussis probably the most common floor
4 joist that we are seeing. And so having that available,
having multiple warehouses that can provide that hanger
6 inatimely fashion and get it to job sites quickly,
7 having the amount of salespeople and other support folks
8 like branch engineers available to help answer
9 questions, to help even if there's questions on -- on
building code interpretation.
Simpson hasjust a-- alot of folks available

to help our -- our end users, including, you know,
somebody just needs to order the hangers. There --
there'sinside sales that they're able to reach. They
call our 800 number; they get a person right away.
They're not put through a-- any sort of robocalling.
There'slots of literature and the website and other web
tools that make it easier to specify the products. So
there'sjust alot of different servicesand
availability.

Q What do you know about the level of service
that MiTek provides to its customers?

A Sol don't have direct knowledge other than
the feedback I've heard over the years from our sales
25 team, some customers, some large customers. Part of --

(&)

10

Page 65
Q Isyour opinion that Simpson's product
literature is better than MiTek product literature?
A I'll give-- I'll say that'smy opinion. |
like the formatting of ours by comparison.
Q Isthat, would you say, an expert opinion or
just apersonal opinion?

MR. MAUCH: Objection. Vague. Seeksa
legal conclusion.

THE WITNESS: The opinion | wasjust
giving is my personal opinion. | have heard from other
specifiers similar things that they find things easier
to find within our catalog, and they understand it a
13 little bit better.

14 BY MS. SCHEIPETER:

15 Q Isityour opinion that Simpson's websiteis

16 better than MiTek's website?

17 A | haven't been on MiTek's website awhole ot
18 to -- to compare thetwo. So I'd haveto go back and

19 compare both to give you afair answer.

20 Q Andyou mentioned web tools, that Simpson has
21 some web toolsthat | guess make specification of

© 0O ~NO O~ WNBR
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12

22 connectors simpler. Do you have any information about
23 any web tools that MiTek offersto specifiersin this

24 regard?

25 A Idonot.
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1 Q Your opinion about Simpson offering more

2 availability or that being a benefit to its customers,

3 isthat based only on information you have about

4 Simpson's product availability, or do you aso have

5 information about MiTek's ahility to get product to

6 customers?

7 A | don't have any -- in regards to the FWH, |

8 don't have any recent information about theirs. | do

9 know when the product was first offered, that was one of
10 the drawbacks | had heard from the field. Our muilti-
11 family managers would -- would talk about -- talk about
12 it and say that, you know, projects were being held up
13 dueto availability, and that was feedback they were
14 getting from their contacts, be it contractors or
15 genera -- general contractors or framers.

16 Q Andyou said that'swhen the FWH was first
17 introduced that you heard that feedback?

18 A ltwas.

19 Q Okay. Haveyou heard that feedback recently?
20 A | havenot.

21  Q And then the second thing you mentioned was

22 the cost effectiveness for the DU specifically. So does
23 that mean that the DU is less expensive than the FWH?
24 A I'mnotsuretoday's pricing. | haven't gone

25 and looked at any comparisons to -- to do that. |, you

Page 68
A | would have to ask folks that were involved

in the development at thetime. I'm -- I'm unaware.

Q Areyou aware of any feedback that Simpson has
received from customers as that being a benefit to the
DG, DGF, DGT versus MiTek's competitive offering?

A | would say I've not heard direct feedback on
somebody, you know, stating -- stating that feature
stood out. | can just state that obviously building
with two-by-foursis going to be less expensive than
building with two-by-sixes. So there's a benefit to
the -- the owner and everybody else involved in the
line.

Q And then the next benefit was the fire and
temperature rating. You said MiTek has thefirerating
but only Simpson has the temperature rating for these
products?

A Atleast thelast time | remembered looking, |
didn't see atemperature rating. 1'd be happy to go and
double check that, but | do remember that being an
earlier differentiator between the two.

Q Isthat something that customers request from
Simpson?

23 A Asl -- 1 think | mentioned earlier, | think
24 thefirerating is the one that stands out more to
25 others, but having both is certainly beneficial. It's

© 0O ~NO OO~ WNBR
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1 know -- when -- when offered, it certainly was out
2 there, and then when FWH came out, it was -- it was more
3 expensive than the DU series.
4  Q Butyoudon't have any information about the
5 current price of the DU as compared to the current price
6 of the FWH?
7 A No, | donot have that readily available. |
8 could find out, but not today.
9 Q Andthen you discussed that the Simpson DG,
10 DGF, and DGT can beinstalled on a two-by-four wall

11 assembly as being a benefit; isthat right?
12 A Correct.
13 Q Okay. Isthat pretty common in thistype of

14 construction?

15 A Using two-by-four walls? It canbe. It

16 really just depends on your load demand; right? Just
17 like the hanger hasto have a certain load capacity, it
18 really depends on how the -- the wall isloaded. It can
19 vary throughout the structure; right? The upper levels
20 may be two-by-four and lower may have to become two-by-
21 six. And obviously spacing of those studs change --

22 changestoo.

23  Q Isthat afeaturethat Simpson's customers

24 requested from Simpson when they were designing these
25 products?

Page 69
1 just something else that could be asked for.

2 Q DoesSimpson market that temperature rating as
3 adifferentiating factor?
4 A lIt'sputin-- putinto Simpson literature.
5 You can see whereit has -- both are -- arelisted. So
6 | would consider that marketing if it's on our flyers
7 and website and other literature.
8 Q Andthen| think we already covered the
9 benefit of the DGT being installed with gun nails.
10 Anything else that we haven't discussed about that
11 particular benefit that you'd like to add?
12 A No.
13 Q Nextyou saidthe DGT isfast to manufacture,
14 which aso makesit cost effective. Do you have any
15 information about whether today the DGT isless
16 expensive than the FWH?
17 A I'veheard different explanations of pricing,
18 and | think they can vary, as often in multi-family
19 projects are quoted as an overal. Soit's hard to say,
20 you know, one-to-one if we're seeing as many -- as many
21 times where you know the exact price just because
22 there's going to be a package sold to a multi-family
23 project.
24 Q Sure. Sofor example, if acontractor is
25 going to use Simpson products for the whole project,
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1 there might be atotal project discount?
2 A That wouldjust beatota project quoted
3 priceto -- to our distribution channel and then however
4 they quote it to the contractors since we, in -- in the
5 vast majority of cases, are not selling directly to the
6 contractor.
7 Q Andthenthefinal benefit wasthat all of the
8 Simpson Firewall hangers can be skewed. The FWH can be
9 skewed aswell; right?
10 A |Ibelieveso.
11 Q Okay, sothat's not adifferentiating benefit,
12 it'sjust a benefit?
13 A Yeah, I'd haveto look to seeif there'sa--
14 | don't recall if there's a differencein the level of
15 skew available for either.
16 Q Any other benefits, asyou sit here today,
17 that the Simpson products, firewall hanger products

18 offered to customers as compared to the MiTek FWH?
19 A | believethose are the main ones.
20 Q Okay. Sonow | want to get to kind of where

21 you were starting to go, which is the unique differences
22 or benefits for each of the Simpson products as they've
23 evolved over time. So starting with the DG, the DG was
24 an dternative that Simpson offered to customers as

25 compared to the DU; correct?

Page 72
1 A Skew -- well | believe both could be skewed.

2 | --1 think there's some load capacities that are

3 dlightly higher with the -- the DG series 'cause there

4 arethree different levels, to where the DU has the DU
5 and DHU; right? And that has to do with the thickness
of the steels, which usually directly changesthe
capacities. The DG was available in three different
thicknesses, so it had even higher load capacities
available.

Q Okay. And then after the DG came the DGF;
correct?

A Yes. The DGF was offered as a replacement
seriesto the DG series.

Q Andwhat benefit did the DGF provide to
customers over the DG?

A The DG met or exceeded all the load capacities
provided by the -- the DG, and then the -- the DGF also
had funnel flanges that were able to make it -- which is
another attribute we have of other hangers -- that just
make installing the -- the joists a bit easier on the --
the contractor.

Q Canyou -- sorry, can you explain that one a
little bit? 1'm not familiar with funnel flanges.

A Sofunnel flangesjust haveto do at the top
of the -- if you're familiar with the geometry of most
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A Yes. TheDU was available, and then the DG

became available, offering an alternative series, ‘cause
both were offered at the same time.
Q Andwhat benefits did the DG provide to
customers over the DU?
A | don't know that I'd say it was over it,

‘cause it really depends on the customer, as again, some
are till using the DU, DHU, but the most -- most

9 apparent benefit isjust sequencing, being ableto
10 install the DG prior to putting up the drywall.
11  Q Andthat preferred installation sequence was
12 redlly the core reason that Simpson decided to develop
13 the DG,; right?
14 MR. MAUCH: Objection. Vague. Assumes
15 facts not in evidence.
16 THE WITNESS: Simpson, | believe,
17 developed the DG in order to have an offering that could
18 beinstalled prior to drywall.
19 BY MS. SCHEIPETER:
20 Q Itwasgetting that feedback from customers
21 that they wanted a product with that feature?
22 A Some customers were requesting that we have a
23 product available to beinstalled prior to drywall.
24 Q Any other differences or benefits of the DG
25 versusthe DU skewable?

1
2
3
4
5
6
7
8
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hangers; right? They have a U-shape, and so at the top,
if you have afunne flange, it kind of opensit up a
little bit. Soif you don't have afunnel flange, it
helps -- it'skind of like, you know, funnel helps
direct thingsinto a certain place. Same sort of thing
at the top of the -- the hanger was able to help direct
things into a certain place.

Q Sothe benefit was ease of installation?

9 A Benefit was ease of installation, same with
10 the -- the stops that were provided with the DGF. Well,
11 the DG had stops aswell. The DGF had stops that were
12 even easier to understand where you're -- where the
13 joist is supposed to stop in the seat and, you know, be
14 held back that the distance for the double five-eights
15 drywall to be able to fit behind it.

1
2
3
4
5
6
7
8

16 Q Thank you.
17 A Thosearethe main ones.
18 Q From acost perspective, was the pricing

19 similar?

20 A Tomy recollection, the pricing was similar

21 for those two lines.

22 Q Okay. Andthen how about benefits of the DGT
23 over the DGF?

24 A TheDGT again offered -- there's no welding

25 involved for any of the -- the DGT's. So they're able
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1 to be manufactured even faster, again even more

2 economical, and then the ability to be installed with
3 gun nails; you're not having to use those longer nails
4 that have to be hammered into place. So in ease of

5 installation difference and then, yeah, those were the
6 main -- main ones.

7 Q SowastheDGT offered at alower price than

8 the DGF?
9 A ltwas.
10 Q Do you know how much?

11 A | don'trecal off the top of my head, but |

12 do know that we -- we offered it at a-- alower price
13 than what we had been offering the DGF.

14 Q HasSimpson done any testing of -- or have
15 they tested the total timeit takesto install the DGT
16 versus MiTek's FWH?

17 MR. MAUCH: Objection. Callsfor
18 speculation.
19 THE WITNESS: | am not aware of us doing

20 comparison installation-time testing between the two.

21 BY MS. SCHEIPETER:

22 Q Doyou have any information on which product
23 isfaster to install?

24 A Agan, I'm--I'mnot sure -- I'm unaware of

25 usdoing atimetrial to compare the two.

Page 76
Q Okay.
A I'm happy to look that up in abreak and give

it to you if that's helpful though.
Q | appreciatethat. That'sfine. Mr. Wert,

5 I'm handing you what I've marked as Wert Exhibit 2.

6 Just take amoment to familiarize yourself with it.

A WDN PR

7 (Wert Exhibit 2 was marked for
8 identification.)
9 Areyou ready?
10 A lam.
11 Q Haveyou ever seen this email before?
12 A | believel have.
13 Q Okay. Do you know, wereyou arecipient of

14 thisemail?

15 A 1 waslooking for my name, but | did not see
16 that. However, | do see "engineering branch managers,”
17 which | was a part of that group at the time.

18 Q Okay.

19 A Orsorry, did | say "branch"? Sorry. |

20 should have been looking for "branch engineering
21 managers,” but let's see, Billy Viars, who was on my
22 team, got it for sure. Either way, | -- maybe the

23 branch 23 salesreps. Yeah, I'm not seeing my name
24 particularly, but I've -- I've seen this document

25 before.

Page 75
Q Andthe DGT was offered as a one-to-one

replacement of the DGF; right?
A | believe for the most part we were able to

offer aone-for-onefor al sizes. There-- there's
probably -- | believe there's some cases at the higher
end we were not able to obtain the same load capacities
‘cause again, it's athinner gauge than the -- | believe
the DG -- or the -- sorry, the DGBF-.

9 Q Andsoif aSimpson customer needed those
10 higher loads, their option would be the DU?
11 A There'sother optionsthat we have available
12 for even much higher capacities. It's-- there'satech
13 bulletin that has more -- more typical Simpson hangers,
14 and | mean "typical," meaning that they can beused in a
15 fire assembly or anon-firewall assembly. Soif they
16 needed those higher loads, those other hangers are --
17 areoptions.
18 Q Doesthat tech bulletin have atitle, or would
19 you know whereto find it?
20 A | beieveit'son, like, if you gotothe DGT
21 or DU webpage, it'sin the Related Literature section.
22 It does have atitle. It'sjust, there'sawhole lot
23 of -- | don't recall what it is. And there's usualy --
24 it would start with an F-dash, and then there'd be alot
25 of letters followed by some numbers.
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1 Q It'sfamiliar you?
2 A Yes
3 Q Okay. And sowhat isyour understanding? Can
4 you just describe what the email is, along with the
5 attachment?
6 A It'sanintroduction of the DGF firewall
7 hanger series sent to the sales team in order to provide
8 them this|etter to give to customers to understand that
9 the DG seriesis being replaced by the DGF series.

10 Q Andit'sfrom Tom Evans; correct?

11 A Itisfrom Tom Evans.

12 Q Washethe product manager for the DGF?

13 A | --1 believe Tom Evans was the main product

14 manager of the DGF.

15 Q Okay. Sothen going to the second page, which
16 isthe attachment, it looks to me like a draft |etter

17 that Simpson salespeople could potentially provide to
18 their customers to describe the changes from the DGF --
19 or sorry -- the changes from the DG to the DGF; is that
20 right?

21 A Yes Thisisaletter for the salesteam to

22 be ableto utilize to introduce the DGF seriesas a

23 replacement to the DG series.

24 Q Toyour knowledge, wasthis letter in this

25 form ever provided to customers?
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Page 78
1 A ldon't--1wouldsay | could--1didn't see
2 adirect, you know, copied on somebody doing it, but |
3 would make the assumption that it was.
4 Q Thatwasthe purpose?
5 A That wasthe purpose.
6 Q Okay. And so there'sanumber of bullet
7 points listed here which provide information about the
8 DGF. I'minterested in the second to last bullet point
9 whereit says"The new patent-pending features of the
10 DGF, making it easier to install, include"; my first
11 questionis, was there a patent application filed on the
12 DGF?
13 A | would haveto either ask Counsel or talk to
14 our internal legal department to find out if there was,
15 but | -- by the fact that we have the bullets as patent
16 pending, that would lead meto believe so.
17  Q Youdon't have any information about novel
18 features in the DGF that Simpson was seeking patent
19 protection for?
20 A Atthetimewhen | was the engineering manager
21 in McKinney? No, | wasn't, you know, looking -- looking
22 into any of those. | don't think | was named on the
23 patent for this or anything like that.
24  Q Andthen thethree bullet pointsthat are
25 listed as the patent-pending features, | think these all

Page 80
1 inthe company.

2 Q Andsothisisaprintout of a PowerPoint
3 presentation; correct?
4 A Yesitis.
5 Q Explaining the move from the DGF to the DGT
6 series?
7 A Correct.
8 Q WasTom Murphy, was he the product manager?
9 Was hein charge of the DGT launch?
10 A Yes. Tom Murphy was the product manager in
11 charge of the development of the DGT series.
12 Q Allright. Sotoyour knowledge, did anyone
13 a Simpson -- I'm sorry. To your knowledge, was this
14 presentation given live at Simpson, or wasiit just given
15 viaemail?
16 A | believethiswasgiven live and then shared
17 onour interna internet for people to be able to see.
18 Q Wereyou present for the presentation, the
19 live presentation?
20 A |believel was.
21  Q Who esewasin attendance at that
22 presentation? And you can state it by divisions, not
23 every singleindividual, if it was alarge audience.
24 A ltwasalargeaudience. This-- | believe--
25 I'mtrying to think. This-- this either wasthe

Page 79

1 pretty much line up with what you testified to earlier

2 assome of the benefits of the DGF. |Isthat accurate?

3 A The--thestops and the funnel flanges

4 certainly match up with the -- my testimony from

5 earlier.

6 Q You agreewith those features being a benefit

7 of the DGF that makes it easier to install?

8 A | doagreewith those -- those features being

9 abenefit for the DGF and DGHF and DGBF to install.
10 Yes.
11 Q Thankyou. You can set that one aside. Okay.
12 | am handing you what I've marked as Wert Exhibit 3.
13 Just take a moment to familiarize yourself with that
14 document.

15 (Wert Exhibit 3 was marked for

16 identification.)

17 A Okay.

18 Q Areyou familiar with this document?

19 A lam

20 Q Okay. You'veseenit before?

21 A |have

22 Q Didyoureceivethisin April of 2023, which
23 isthe date indicated on the document?

24 A | saw it near or about that time when |
25 believe Tom presented this -- this PowerPoint to folks

Page 81
1 presentation given to our sales leadership, and |
2 can't -- I'm not positive, per se, if -- if I'm --
3 I'm -- some of these slides were probably also used in
4 thelarger, like, out to al of our salespeople. |
5 believe this was given to, you know, branch managers,
6 branch sales directors, sales managersin one of the --
7 one of the monthly meetings that they have.
8 Q If you could turn to the, | believeit'sthe
9 fourth page of the document, and for the record, this
10 document begins with Bates number SST0069540. And if
11 you could turn to the page that's Bates labeled
12 SST0069543.
13 A [I'mthere.
14 Q Okay. Sothisdlide appearsto indicate that
15 theinstallation time for the DGT is actually going to
16 belonger than the installation time for the DGF; right?
17 A Itdoessay "Instalation time"; it'sin
18 relation to cutting the overall drywall ‘cause there's
19 two notches involved, rather than a single notch
20 involved for the DGF.
21  Q Right. And so that increased the installation
22 timefor the new DGT series as compared to the outgoing
23 DGF series.
24 A It--itincreased that portion of it. |
25 guess| didn't -- didn't look at how Tom presented that
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Page 82

1 specifically in -- you know, | don't know if he meant

2 theoveral time or if he was trying to get into the

3 notching time. | haveto ask Tom if he actually did a

4 full -- full-on comparison 'cause it's an estimate that

5 | think he just put together. Does that make sense?

6 Like, obviously it takes more timeto cut two notchesin

7 drywall than one.

8 Q Sure. Yourejust thinking that it's possible

9 that the time savings that the DGT allows for with the
10 gun nailer might have further eaten into that

Page 84
1 Q Okay. When you heard this presentation, isit
2 your understanding that that meant that the DGT was
3 going to be cheaper for the customer?
4 A Yeah, it meant the price we were going to
5 offer to our customers was going to be less expensive
6 than the -- the DGF model. And from, | assume, Tom's
7 feedback from the field on pricing from MiTek, it'sless
8 than the FWH aswell.
9 Q Andthendrywal installation, isit your
10 understanding that that meant the time spent on the

11 installation time? 11 drywall installation?
12 A Youcould have, yeah. I'm not sure how much 12 A Yeah, looking at this comparison, the drywall
13 that differentiates by -- by using that versus having to 13 installation, it looks like he expected -- if we're
14 swing ahammer and install, you know, or apalm nailer 14 going to -- the 1.05, so that's greater than the 1 for
15 or some cther version to install the DGF versusthe DGT. | 15 the DGF and the 1 for the FWH.
16 Q And then canyou turn two more pagesto the 16 Q Sowhen the product was launched, it was
17 page labeled SST00695457 17 expected that it would take a little more time to
18 A [I'mthere. 18 install than the DGF and the FWH?
19 Q Andsothisslide showsan overall series 19 MR. MAUCH: Objection. Mischaracterizes
20 comparison on several different categories comparing 20 documented testimony.
21 Simpson's new DGT as compared to the outgoing DGF and | 21 THE WITNESS: When it was launched, we
22 MiTek's FWH; right? 22 expected it would take longer to cut the drywall for the
23 A It doesshow the DGT, DGF, and FWH, and 23 DGT versus the DGF and the FWH.
24 comparisons for different categories. 24 BY MS. SCHEIPETER:
25 Q Andthefirst category is"Standard Customer 25 Q Andyourestill not sureif that refersto
Page 83 Page 85

1 Price. It'sshowing that -- well, let me ask you 1 the overal amount of time it takesto install the DGT

2 first: Isyour understanding that if the number in that 2 orif it'sjust referring to the time for that specific

3 second column is green, that means that it's a benefit 3 part of it, which is cutting the drywall?

4 over theold, and if it'sin red that meansit's maybe a 4 A | beievein--inthiscomparison heis, you

5 negative as compared to the outgoing DGF? 5 know, more explicitly showing that that's part of the

6 A Thisiswhere my red-green colorblind is not 6 drywall installation. I'm not seeing an overall time

7 very helpful for this conversation. 7 comparison shown in thistable.

8 Q You'rered-green colorblind? 8 Q Andthenfor the remaining factors -- fastener

9 A Wadl, not fully, but just certain shades are 9 cogt, loads, lead time as between the DGF and DGT -- it
10 not perfect. So | really love it when people use them 10 looks like those all received equivalent numbers;
11 in presentations. 11 correct? So there was no difference to the customer in
12 Q Okay. 12 terms of load values, lead time, or fastener cost?
13 A So,butl can-- I think | can overal tell 13 A According to Tom'sanaysis, it'slooking like
14 the differences; it'sjust not super clear for me. 14 the fastener cost, loads, lead time, and breadth of
15 Q Okay. 15 offering were the same between the DGT and the DGF.
16 A So-- 16 Q Andthen theinternal material cost, that's
17 Q So, | mean, inlooking at this, the second 17 consistent with your prior testimony that it costs less
18 column where it says new DGT, can you see that there'sa | 18 to manufacture; right?
19 different color used for the numbersin that column, at 19 A Yes Havingalower materia cost for the DGT

20
21
22
23
24
25

least between the two?

A They look different shades. Yes.

Q Okay. Sofor customer price, the new DGT,
it'sa0.9 as compared to the outgoing DGF isa 1;
right?

A Correct.

N
o

versus the -- the DGF series overall, just due to the
gauge of material and the fact that the DGT does not
require any welding versus the DGF has two models that
did require welding.

Q Andthen--

A Two model series. | apologize.

N NN NN
a s wWwN PR
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Page 86
1 Q Andifyouturnto the next page, thislists

2 out some features or benefits of the DGT. Do you agree

3 that all of these bullet points list out features, or do

4 you agree that these are features of the DGT?

5 A Theseareall features of the DGT; yes.

6 Q Doyouseehow theresalittle callout on the

7 third bullet point with a number "1" in the middle?

8 A ldo

9 Q Doyouhaveany ideawhat that was indicating?
10 A Idonot.
11  Q Onthat fourth bullet point, and you talked
12 about this before, it saysthat "An innovative top
13 flange design for back-to-back installation on two-by-
14 six walls"; how important is that particular feature for
15 acustomer, or why would that be important for a
16 customer?
17 A It's-- | would say that if they have the
18 design of abuilding that requires an -- an interior
19 fire-rated wall assembly, having the ability to hang
20 joists from that is a pretty important feature;
21 otherwise, you haveto turn your framingin -- in the
22 opposite direct -- or parallel with the wall on at least
23 oneside in order to make that work.
24 Or you'd have to likely go with awider wall;
25 right? And so if you had to go with atwo-by-eight, it

Page 88
1 first, have you talked to any customers directly about

2 the benefits of the DGT over the DGF?

3 A I havenotbeeninthefield. You're making

4 mefeel bad about my job. No, | have not been in the

5 field and talked to customers directly about the DGT.

6 Q Okay. Somy assumption, which might be wrong,

7 isthat you might've heard this third -- secondhand

8 through sales managers or people who are more directly

9 customer facing. Isthat fair?
10 A Yes. Some of thefeedback I'm going to getis
11 going to be secondhand, usually through the either sales
12 team, sales managersin different meetings, or directly
13 from salespeople.
14 Q Andsowhat hasthe nature of that feedback
15 been with respect to benefits of the DGT over the DGF?
16 A Asfar asthe -- the benefits, I've heard that
17 some are taking advantage of the -- the gun nailing
18 feature, so they enjoy that. Some have been -- some of
19 the feedback on the lower pricing was -- was welcome.
20 Some did complain on just the slightly lower capacities.
21 So we've gotten both ends.
22 Q Any other negative feedback besides the lower
23 capacities?
24 A | haven't heard directly from anybody. We've
25 had sadles -- salesmen complain about their -- their

Page 87
1 doesn't sound like awhole lot, but anytime you increase
2 thethickness of the wall in multi-family structures,
3 you're reducing the usable square footage inside the
4 building. And so yeah, I'd say it's auseful feature to
5 offer to customers.
6 Q HasSimpson received feedback that that's a
7 pretty important feature?
8 MR. MAUCH: Objection. Callsfor
9 speculation.
10 THE WITNESS: Yeah, | --in al honesty,
11 | haven't talked to anybody directly and heard them tell
12 methat that -- that feature has saved the day, but |
13 could probably go find plans that show the use of that.
14 And to me, that would indicate that that is a useful
15 feature or, you know, talk to multi-family managers that
16 arein -- in the weeds of this business more often, and
17 they could give me further information on that.
18 BY MS. SCHEIPETER:
19 Q Haveyou had any conversations with sales
20 managers that incorporates feedback from customers about
21 benefits of the DGT over the DGF?
22 A Havel had conversations that -- so you're
23 asking if I've talked to sales managers where they've
24 had feedback from customers and relayed that to me?
25 Q Sure. | mean, let'smake it more simple;

Page 89
concern over having to cut the drywall twice. But I've

actually asked them that direct question: "Has anybody
actually complained to you?' And when I've asked that
question | haven't -- well, no, but --
Q Soto your knowledge, Simpson has not received
any direct feedback from customers complaining about --
A Tomy knowledge, | have not heard of that
directly that | can point to. | do -- like, | do know,
you know, salespeople were concerned about that when
it -- when it came out, 'cause it is-- yeah.

MR. MAUCH: Mr. Ward, excuse me. Make
sure you're waiting and pausing so that Ms. Scheipeter
can finish her question, and | can also, if necessary,
object before you start to answer. Being alittle
quick.

© 0O ~NO O~ WNBR

e N
o UhWN R O

THE WITNESS: Okay.

17 BY MS. SCHEIPETER:

18 Q Youcansetthat oneasideif youwant. Are

19 there any other facts or opinions related to this second

20 topic about benefits or differences between the various
21 Simpson Firewall hangers versus MiTek's that we haven't
22 yet discussed that you intend to offer at trial ?

23 A None specificaly that | can think of at the

24 moment.

25 Q Wevecovered al the benefits that Simpson
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Page 90
offersversusfirewall -- versus MiTek firewall hanger?

A | would say we've gone through the vast
majority of -- that | -- that | can think of at the
moment.

Q Okay. Let'smove on to thethird topic. If
you want to refer back to Wert Exhibit 1. So the third
topic is"Facts relating to why Simpson contends each of
the following does not support non-obviousness," and
then there's a number of factorsthat are listed after
that. What is your understanding of the term "non-
obviousness'?

A My understanding of the term "non-obviousness"
would be that something is non-obvious, then, you know,
a person having authority on the subject wouldn't be
able to say that that was obvious.

Q Do you have any understanding of the term
"secondary considerations of non-obviousness'?

A "Secondary considerations of non-obviousness'?
| haven't heard that phrase before.

Q Or "objective indicia of non-obviousness'?

A | have not heard that phrase before.

Q Soinlooking at thisthird topic, there'sa
number of those factors, and you've been designated to
offer facts or opinions supporting why Simpson contends
each of the following does not support non-obviousness.

Page 92
1 A Theonly -- only thing | can point to was

2 something we did cover in the previous deposition to
3 where | had -- when looking just kind of overall market
4 analysis and just asking our salespeople, comparing
5 different product hierarchies, one of which was firewall
6 hangers, did show that MiTek had a dlightly higher
7 percentage of market share based on feedback from the
8 field in that product line versus, say, some of the, you
9 know, many of the other product hierarchies for our
10 connector product line.
11 Q Okay. Sowhat you're saying isthat there was
12 some analysis done by your sales team at some point that
13 with respect to this particular product category of
14 firewall hangers, it was Simpson's understanding that
15 MiTek had aslight advantage in the market share?
16 A Yeah, sowedid -- basically, it wasa -- it
17 wasarelatively simple, sort of gut-check analysis that
18 was sent out looking at a couple dozen product
19 hierarchies related to the connector line of products,
20 which firewall hangers was one of them, just asking them
21 tolook at what they believed was the Simpson market
22 sharein their markets and then compared it to other
23 competitors market share. So which MiTek was one of
24 the competitors listed.
25 Q Andtypicaly, Simpson has the majority market

© 0O ~NO OO~ WNBR
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Page 91
Thefirst oneis"commercial success." Isit your

understanding that Simpson contends that commercial
success does not support non-obviousness?

A Itismy understanding that commercia success
does not support non-obviousness. Yes.

Q Andthat wasalittle bit incomplete. Non-
obviousness -- we're talking about MiTek's 510 patent;
right?

A Yes. That'swhat thisentire endeavor is
around, is 510 patent.

Q Yes. Claim 40 of the 510 patent; right?

A Tomy knowledge, Claim 40 isthe only claim
standing on the 510 patent.

Q Haveyou reviewed Claim 40 of the 510?

A | havenot.

Q Sowhat facts do you have that support
Simpson's contention that the commercial success of
MiTek's product does not support non-obviousness?

A Wadl I -- | think we've had commercial success
with other products, like the DU series prior to the
FWH, shows that -- | don't have access to how
commercially successful MiTek's product has been.

Q Soyou don't have any facts or opinions about
the commercial success of MiTek's firewall hanger;
correct?

Page 93
share for most product categories that it competesin,

1
2 right? Ascompared to its competitors?
3 MR. MAUCH: Objection. Vague.
4 THE WITNESS: Not most. We certainly
5 could point to our, having been in the -- the concrete
6 sales manager product line, you know, Hilti isabig
7 competitor, and so in some of the adhesives and
8 mechanical anchors, Simpson is not the leader. There's
9 certain -- plenty of -- on the connector side where
10 Simpsonistheleader. Soit'samixed bag.
11 BY MS. SCHEIPETER:
12 Q Sofocusing just on the connector market as
13 compared to MiTek, Simpson istypically the market
14 leader; right?
15 A Fromour own internal sort of feedback and
16 discussions and understanding of the market, 1'd say
17 yes, Simpson usually has more of the market share than
18 MiTek for connectors; not true in truss plates.
19 Q Andsothefact that MiTek seemed to have the
20 greater share of the market with respect to these
21 firewall hanger products indicatesto you that MiTek has
22 had some commercial success with that product?
23 A What| saw didn't show that MiTek had a
24 greater share of the market; it had a greater share than
25 normal compared to other hangers. So in most cases it
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Page 94
1 was till showing that Simpson had a greater share of

2 thefirewall hanger market aswell. Just not -- not
3 leading by as much as other hangers --

4  Q |see

5 A --andotherlines.

6 Q Soitwasjustasmaller margin?

7 A A smaller differentiation of -- between the
8 two.

9 Q Didthatindicateto you that the product was
10 obtaining commercial success?
11 A Yeah, | mean, it indicated that MiTek was --
12 was selling their product, and it was accepted by the --
13 the market.
14 Q Doyou havean opinion on whether the MiTek's
15 firewall hanger is commercially successful?
16 MR. MAUCH: Objection. Vague.
17 THE WITNESS: If you want to be more
18 specific about "commercially successful" and, you know,
19 how we're measuring that, |'d be happy to answer.
20 BY MS. SCHEIPETER:
21 Q Waell, what does it mean to you to be
22 commercialy successful?
23 A | think it sort of varies depending on product
24 line and how much of the market you're -- you're hoping
25 to -- to get, 'cause | don't know if by MiTek standards,

Page 96
1 go after to have agood product, you know; right? Does

2 it meet the dimensions that are needed for the -- the
3 joiststhat are carried?
4 Does it meet load capacities that are --
5 that are needed? Isthe cost within line to where, you
6 know, they're not going to choose a different assembly
7 option?
8 Doesit, obviously in this case, not
9 reduce the fire-rated assembly rating? So those would
10 bethe-- the things that | would think would be
11 important for -- for theselines. And just ease of
12 construction, that's probably another factor.
13 BY MS. SCHEIPETER:
14 Q "Easeof construction” meaning what, exactly?
15 A "Easeof construction," arethey ableto
16 build? Yeah, the -- add the floor assembly in a
17 reasonable amount of -- amount of time.
18 Isit intuitive enough for the installer to --
19 to do without having to give repeat instructions? Do
20 they have -- are they lacking a bunch of mis-installs
21 becauseit's, again, not intuitive? Those sorts of
22 things.
23 Q Do you have any opinions about whether
24 Simpson's various firewall hanger products have enjoyed
25 commercial success?

Page 95
if they were hoping to capture, you know, a certain

1

2 percentage of market share or had any goals around how

3 much they would sell or whatnot. So that's sort of the,

4 | think there's-- it could be very, very different

5 depending on who's managing the line and what

6 expectations are set by, you know, different companies,

7 solI'm--

8 Q Sobecauseyou don't have that information,

9 you can't offer an opinion on whether MiTek's firewall
10 hanger is commercially successful ?
11 MR. MAUCH: Same objections.
12 THE WITNESS: Yeah, | would just say that
13 one probably is-- isin alittle bit of the eye of the
14 beholder. It's definitely having -- making sales and --
15 but | don't know how much -- how much, how profitable.
16 You know, are they getting as many customers as they
17 would hopeto have? | don't know what measures they --
18 they have for commercial success.
19 BY MS. SCHEIPETER:
20 Q Do you have any opinions about what features
21 contribute to any success that the product might be

22 having, the MiTek firewall hanger product?
23 MR. MAUCH: Objection. Vague.
24 THE WITNESS: | -- the only answer | can

25

giveto that is probably similar features that we would

Page 97
A Based on the sales that we've had for the

different product lines? | -- by how | would define
"commercial success," like I'd say that these are, yeah,
relatively successful.

Q And what definition are you using?

A Each one of these product lines has enjoyed
millions of dollarsin sales. We've been able to have
wide, wide array of distribution across multiple markets

9 throughout North America. So those kind of be some of
10 the basic tenants.

O ~NO O WNPRE

11 Q Thinking now just about the DG, the DGF and
12 the DGT, so the hangers that can beinstalled before the
13 sheetrock, do you consider those innovative products for
14 Simpson?

15 MR. MAUCH: I'm sorry, can you repeat the
16 question or haveit read back, Julie? | just didn't

17 quite catch the beginning.

18 MS. SCHEIPETER: Could you please read it
19 back?

20 THE OFFICER: Y es, one moment.

21 (The officer repeated the record as

22 requested.)

23 MR. MAUCH: Objection. Vague.

24 Y ou may answer.

25 THE WITNESS: | like to think most of the
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Page 98
1 products we come out with are pretty innovative, but

2 yes, there are innovative features to those products.

3 BY MS. SCHEIPETER:

4  Q Anddoyou think that part of the success of

5 those products was due to the innovative features?

6 MR. MAUCH: Objection. Vague.

7 THE WITNESS: Part of their successis

8 certainly just meeting the -- the needs of the -- the

9 customers and figuring out features that would hopefully
10 meet those needs and, you know, in some cases just make
11 it simpler, delight them, what have you.
12 BY MS. SCHEIPETER:
13 Q Sowhendefining "commercial success,” you
14 said millionsin sales, wide array of distribution. Did
15 Simpson acquire any new customers when it introduced the
16 DG?

Page 100

1 (Wert Exhibit 4 was marked for
2 identification.)
3 And, Mr. Wert, I'll represent that Wert

4 Exhibit 4, which is Bates labeled SST0105219, is a
5 document that was produced after your -- produced by
6 Simpson to MiTek after your last deposition. Soit's
7 possible you haven't seen it before. I'll giveyou a
8 moment to review.
9 MR. MAUCH: And I'll just state for the
10 record that while | think that was accurate, | think
11 thisversion was not produced until after, but a prior
12 version was.
13 THE WITNESS: Okay.
14 BY MS. SCHEIPETER:
15 Q SoWert Exhibit 4 isaprintout of an Excel
16 spreadsheet showing some financial data for the DU, DGT,

17 MR. MAUCH: Objection. Vague. Callsfor 17 DGF, and DG; correct?
18 speculation. 18 A Yes. Thislooksto befinancial information
19 THE WITNESS: | couldn't say whether we 19 on those series of hangers.
20 acquired new customers or -- or not based on the 20 Q Haveyou seen thisbefore?
21 introduction of DG. 21 A | haveseena-- | have seen this before, yes.
22 BY MS. SCHEIPETER: 22 Q Okay. Inlooking at the first page --
23 Q Thinking again about those innovative features 23 A Thefirst page being the summary?
24 and comparing the DG to prior solutions that existed for 24 Q Yes yes.
25 getting that two-hour fire-assistive rating, what 25 A Sincel don't think thishasa--
Page 99 Page 101
1 specifically was innovative about starting with the DG? 1 Q Notthe cover shest; right?
2 MR. MAUCH: Objection. Vague. 2 A Yeah
3 THE WITNESS: Asfar aswhat stood out 3 Q Thefirst rea page of the document, which is

4 for the DF? You know, | think one straightforward thing
5 wasjust had to do with having an offering that met the
6 sequencing request, you know, that was different from
7 the DU. Sobeing ableto install prior to the -- the
8 drywall and still be a-- aload-rated hanger that would
9 have load prior to even putting the drywall in.

10 I think the ability to install it on a

11 two-by-four wall made it novel and, you know, just

12 the -- the addition of doing fire testing, whichis

13 relatively new in the market for -- for hangers,

14 offering that as something that just would help with

15 getting products approved through the jurisdictions.

16 Probably some of the main reasons, | would say.

17 BY MS. SCHEIPETER:

18 Q Inyour opinion, wasthe ability to install

19 the DG before the drywall the primary selling feature of

20 that product?

21 MR. MAUCH: Objection. Vague.

22 THE WITNESS: Primary reason to have the

23 DG wastobeabletoinstal it prior to drywall.

24 BY MS. SCHEIPETER:

25 Q Handyouwhat I've marked as Wert Exhibit 4.

4 the summary. Can you explain in your words what thisis
5 showing?
6 A Thisisshowing acomparison of these -- the
7 four different series of firewall hangers that can be
8 used in atwo-hour fire-rated assembly offered by
9 Simpson Strong-Tie and showing what | believe to be
10 their total salesin each year from 2014 through 2024.
11 Q Sothefirst year that we have datafor a
12 product other than the DU is 2017; correct? For the DG?
13 A Yes
14 Q Andthe DG wasintroduced in July of that
15 year, 20177
16 A Soyes, thefirst year of sales shownin the
17 document for the DG isin 2017, and | do believeit was
18 mid-year that year. July is probably accurate, but I'd
19 have to double check.
20 Q Buttoyour recollection, thiswould not be
21 showing afull year'sworth of sales; right? It's just

22 partial?
23 A Thisis-- yeah, the DG was not available the
24 1st of January on 2017. So it's definitely not showing

25

afull year of -- of sales.
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Page 102
1 Q Sothenin 2018, that would be afull year's
2 worth of sales of the DG; right? The next column over?
3 A The2018? Yes, the DG was offered that entire
4 year, aswasthe DU series hangers.
5 Q Sofor 2018, when both products have been on
6 the market and you have afull year's worth of financial
7 data, how did the DG compare to the DU?
8 A As--asfarasthefinancial data shows, it's
9 dlightly over 3.1 millionin sales of the DG and
10 2 million of the DU.
11 Q And how -- well, let me ask you this: TheDG
12 was cheaper than the -- I'm sorry, the DU was cheaper
13 than the DG,; right?
14 A TheDU seriesisless expensive than the DG
15 series. Correct.
16 Q Sojustlooking at thiswithout taking into
17 account quantity sold, would it be difficult to compare
18 the overall success of those two products due to the
19 pricing differences between them?
20 A 1 would not be ableto tell from this document
21 thetotal quantity sold of the DU versusthe DG.
22  Q Canyoutel from this document which of those
23 two products in 2018 was what you would consider more
24 commercialy successful?
25 MR. MAUCH: Objection. Vague.

Page 104
1 Q Andthenin 2019, midway through the year was
2 the switch from the DG to the DGF; right?
3 A Yes In2019iswhen we discontinued selling
4 the DG and began selling the -- the DGF --
5 Q Andthat'sreflected in the data here for
6 2019, alittle less than amillion for the DG and then
7 amost 4 million for the DGF; right?
8 A The DG does show about 916,000 in sales, and
9 the DGFisjust over 3.9 million, and the DU isjust shy
10 of 2 million.
11  Q Andsosame question; isit your understanding
12 that customers that would otherwise buy the DU were
13 buying the DGF or DG instead in 2019?
14 A | don't know thedifferential of -- of what
15 customers were buying the DG or DGF or DU. | don't -- |
16 don't know if specific customers switched. | -- | don't
17 have that data.
18 Q Andthenin 2020, the DGF isbringing in
19 5.8 million; right?
20 A In2020? It doeslook like the DGF sold
21 dlightly over $5.8 million worth of product.
22 Q Ascompared to the DU, which brought in close
23 to 1.5 million; right?
24 A 1n 2020, it lookslike the DU sold just shy of
25 1.5 million; correct.

Page 103
1 THE WITNESS: | -- yeah, | can't-- | can
2 say that we sold more of the DG versus the DU from a
3 dollar standpoint. | don't know quantities. | don't
4 know number of jobs. | don't know how, you know -- what
5 territories overall each wasin. Soit'salittle hard
6 to say.
7 BY MS. SCHEIPETER:
8 Q Doyouknow whether the DG was taking market
9 share from the DU that year?
10 MR. MAUCH: Objection. Vague.
11 BY MS. SCHEIPETER:
12 Q Inother words, customers that would normally
13 buy the DU had switched over to the DG?
14 A | don't know of specific customers that might
15 have switched from the DU to the DG, you know, ‘cause |
16 couldn't say if the people that bought the DG were
17 using -- using the DU. I'm sure we could probably go
18 find and do a comparison of which customers we were
19 selling to.
20 The -- the difficulty in that is also, again,
21 we sell through distribution. So | don't -- the end
22 user using it, | can't -- | don't have specific
23 knowledge asin to, like, did this contractor decide to
24 usethe DG versusa-- aDU or, you know, if they were
25 using aledger connection prior to or something else.

Page 105
1 Q Sothemarket for the DGF, it grew from 2019
2 t0 2020; right? Y ou sold more -- Simpson sold more DGF
3 in 2020 versus 2019?
4 A Simpson did sell more of the DGF series
5 hangers than we did in 2019; yes.
6 Q Doyou atribute that to agrowth in the
7 overall market for this type of product, or wasit your
8 understanding that you were taking market share away
9 from MiTek that year?
10 A | --1don't have specific knowledge on if we
11 were taking market share from -- from MiTek in-- in
12 2019. | do believe the overall multi-family market was
13 growing still in 2019.
14 Q Soitwasgrowingin2019?
15 A | believethe overdl -- if we go back and
16 look at US census data, we would see the multi-family --
17 the multi-family market overall is growing over what it
18 didin 2018.
19 Q What aboutin2020?
20 A 2020iskind of a-- yeah, that was the year
21 of Covid, so -- but the way multi-family works; right?
22 These are long-term projects compared to, say, single
23 family. So do believe there was growth at least for a
24 portion of the year, but there could have been some
25 pullback, you know, later in -- in that year after the
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pandemic started.

Q And did the market continue to grow in 20217

A Asfar asmulti-family goes, | do believeit
bottomed out in 2020 allittle bit and kept growing.
| -- you know, construction was considered essential,
right, along with the fund differentiators we had during
the pandemic so construction could continue to occur.
So | think it began growing again in 2021.

Q Andwhat about in 2022; continued to see
growth in the market that year?

A Multi-family did continue -- continue to see
12 growthin 2022. | think we -- yes.
13 Q What about 2023?
14 A In2023, | believe we started to see sort of
15 a-- aleveling off of the multi-family market, if not
16 redlly acooling overall in the market.
17 Q Andthat's somewhat reflected in the numbers
18 here; right? It looks like, combining both your DGT and
19 DGF sales, since your product mix was split in that year
20 as compared to 2022, it was alittle bit less revenue
21 that you brought it in 2023; right?
22 A Yes, wedo show that in 2022, there was just
23 over 18.2 million in sales for firewall hanger products,
24 and in 2023 there was just shy of 17.2 million in total
25 sdes.

© 0O ~NO OO~ WNBR
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Page 108
1 THE WITNESS: I'm not aware of any
2 specific customer loss due to the introduction of the
3 DGT.
4 BY MS. SCHEIPETER:
5 Q DoesSimpson have any sales projections for
6 the DGT for 2025?

7 MR. MAUCH: Objection. Callsfor
8 speculation.
9 THE WITNESS: Yeah, I'd haveto ask our

10 different branches what their overall goals are.

11 Usually those are set sort of as a percentage based on
12 how the market overall is expected to do. So I'm not
13 sureif they have a specific goal around that series or
14 if it'sjust an overall sales projection goal.

15 BY MS. SCHEIPETER:

16 Q Areyou expecting the market in 2025 for

17 multi-family to be pretty similar to 2024?

18 A I'dhavetolook at, you know, our -- we

19 usually reference Zonda for getting sort of market

20 projections and what we're doing or what we should
21 expect for the year.

22 | think thereis still a bit of a slowdown

23 projected, and obvioudly, the difference in what's going
24 onwith tariffs and everything in the market right now
25 are having kind of a -- await-and-see effect.

Page 107
1 Q Andyouwould attribute that to this leveling
2 off of the market for multi-family?
3 A I'd say the multi-family market cooling off in
4 twenty-twenty -- 2023 a bit probably had some effect on
5 overall sales.
6 Q Andthenlooking at the 2024 column, do you
7 know if that is data for the entire year 20247
8 A | amfairly confident that that is data for
9 the entire year of 2024.
Q Okay. Sothere'sapretty big drop then
between 2023 and 2024; correct?
A Thereisalargedropin-- if you're
referring to the sales data, there's also a pretty big
14 pullback in multi-family market overall in 2024.
15 Q Andthat was going to be my question. What do
16 you attribute that drop to?
17 A Therewasapretty big drawback in multi-
18 family. If welooked at the sector and everything we
19 sdl into that market, it had a-- had a drawback |ast
20 year.
21  Q Did Simpson lose customersto MiTek once the

22 DGF was pulled and replaced with the DGT?
23 A I'mnot--

24 MR. MAUCH: Slow down.

25 Objection. Vague.

Page 109
So it's very difficult to answer that question
at thistime.

Q Arethere any other facts that you have
supporting Simpson's contention that the commercial
success of MiTek's firewall hanger product does not
support non-obviousness that we haven't yet discussed?

MR. MAUCH: Objection. Vague and
mischaracterization of prior testimony.

THE WITNESS: | currently don't have any
other specific details | can think of on that line of
questioning.

MS. SCHEIPETER: Isnow an okay timeto
break for lunch?

MR. MAUCH: Itisfor me. | know lunch

© 00 ~NO Ol WN P
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MS. SCHEIPETER: Okay. Let'sbreak.

THE VIDEOGRAPHER: This marks the end of
media unit 2. We're going off the record. Itis11:57
am.

O
O © ™

(Off the record.)

THE VIDEOGRAPHER: One moment. This
marks the beginning of media unit 3. We are going back
ontherecord. Thetimeis12:38 p.m.

BY MS. SCHEIPETER:
Q Moving on to the second factor that's listed

NNNDN
A WDN PR
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1 for the factors that support or don't support non-
2 obviousness, and that's "L ong felt but unresolved need,"
3 do you have any opinions about whether the MiTek
4 firewall hanger product solved along felt but
5 unresolved need?
6 A Yeah, | believe | do have some opinionson
7 that.
8 Q Okay. What are those opinions?
9 A | would say that the -- the need for fire
10 hangers was not one that was long felt and unmet. |
11 think pretty quickly, as people started inquiring about
12 whether or not there could be hangers used in this
13 situation, the need was -- was met, first by the DU
14 series and very quickly thereafter by the FWH and then
15 followed by the DG.
16 Q Soinyour opinion, what amount of time would
17 amount to "long felt"?
18 A Yeah, | -- | guessthat's another one that's
19 inthe eye of the beholder, but | think in my mind, the
20 "long felt" would be maybe decades that you'd be
21 searching for it.
22  Q Andthe need you're defining as "the need for
23 ahanger that can be used on afire system wall
24 assembly"?
25 A Yeah,in--inthiscase, | think the -- the

Page 112

1 this need for that type of hanger arose in the market?
2 A That'stheearliest date. You know, |
3 would -- | would say, you know, we started hearing more,
4 | think, that our product development even started
5 working on something to addressiit.
6 Q Wouldyou say that separate and apart for any
7 type of hanger for use with these type of fire-assistive
8 wall assemblies, do you think there was also at some
9 point aneed in the market for afirewall hanger that

10 could beinstalled prior to the sheetrock?

11 MR. MAUCH: I'msorry, | didn't -- can

12 you repeat that question?

13 MS. SCHEIPETER: Yeah.

14 BY MS. SCHEIPETER:

15 Q Sol think you testified that you -- the need

16 that you're describing is just aneed for firewall

17 hangersfor thistype of wall assembly; correct?

18 A Correct.

19 Q Andyou said that was partialy, or at least

20 in some part, solved with the DU; right?

21 A |didsay, yes, partialy solved by the DU.

22 Q Whichhasto beinstalled after the drywall is

23 aready hung on the wall assembly; correct?

24 A TheDU seriesdoes have to be installed after

25 drywall.

Page 111

1 need is, yeah, ahanger an option for being usedin a

2 two-hour fire-rated assembly.

3 Q Whendo you think that need arose?

4 A | believethe need arose in the 2010siswhen

5 we started hearing more about it.

6 Q Canyou get more specific than that whole

7 decade?

8 A Early2010s.

9 Q Sothe--what year wasthe DU introduced?
10 A | think we brought it to market -- | think the
11 first saleswerein 2014. | think it might've actually
12 been introduced around the end of December of 2013.
13 Q Would you agree that the need arose as early
14 as2010?
15 A | would say, you know, what we -- what we
16 spoke about earlier in my testimony, like 2012 IBC is
17 a-- areferencethat I've seen in the market multiple
18 timesfor when people were asking more for solutionsin
19 Typelll construction. So the 2012 IBC is some of the
20 impetus. So probably not as early as 2010. Maybe, you
21 know, as early asthat round of -- or the 2012 IBC
22 coming out, which | do believe it comes out dlightly
23 beforetheyear. So maybe late 2011.
24  Q Buttherelease of the 2012 updates to the
25 IBC, that's the earliest date that you would testify

Page 113
1 Q Inyour opinion, did aseparate need arise in
2 the market for adifferent type of firewall hanger that
3 could be installed before the drywall?
4 MR. MAUCH: Objection. Vague
5 THE WITNESS: | would say -- say yes,
6 eventually there was some feedback for -- from folksin
7 the market that they would like to have a product that
8 could be installed prior to the drywall.
9 BY MS. SCHEIPETER:

Q What'sthe earliest date that you think that
particular need arose in the market?

12 A Inthe-- probably in 2012, 2013. Something
in that -- that range. Just thinking about the
development of the DU.

Q Andthen the DG was released in the middle of
2017; right?

A Yes. TheDGwasreleased in 2017.

Q Sothe need arose end of 2012, and Simpson
first introduced a product that could meet that need in
middle of 2017; correct?

A Simpson first released the DG in the middle of
22 2017; yes.

23 Q And sothat would be the first time that
24 Simpson met that particular need; right?
25 A That would be thefirst time Simpson had a
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1 product that could beinstalled prior to drywall asa
2 hanger for firewall assemblies; yes.
3 Q Doyou haveany opinions about whether the
4 failure of othersto make the invention that's embodied
5 by the MiTek firewall hanger or solve the problem
6 address, supports, or doesn't support non-obviousnessin
7 thiscase?

Page 116
1 any factsregarding, or are you knowledgeable about that
2 development timeline and the details about that
3 development that ultimately led to the release of the
4 DG?
5 A That'sprobably not my best area of expertise.
6 Q Andyoudon'tintend to testify regarding
7 facts on that timeline or development at trial?

8 A I--1wouldsay yes, | have an -- an opinion 8 A | believe other expertswill be utilized
9 there. 9 for -- for that line of question.
10 Q Whatisthat opinion? 10 Q Do you haveany opinions about whether others
11 A My opinion would bethat | don't believe many 11 inthe field were skeptical about MiTek's firewall
12 otherstried. | think MiTek tried and -- and succeeded, 12 hanger invention?
13 and Simpson tried and succeeded to meet this need. 13 A Yes
14 Q You'renot aware of any other competitors? 14 Q What arethose opinions?
15 A There's one other whose name I'm forgetting 15 A | don't think people were skeptical about the
16 that's out there, but I'm forgetting the name of that -- 16 ability for there to be ahanger that could be installed
17 that other one. And | --they're -- they're kind of a 17 prior to drywall and utilized -- installed prior to
18 smaller player. 18 drywall and then, you know, utilized further in
19 Q Whenyou say "out there," you mean they were 19 construction.
20 successful in developing a product, or they -- you just 20 Q Do you have opinions about whether Simpson
21 know that they tried? 21 itself was skeptical about the actual invention, MiTek's
22 A No, there'sanother firewall hanger product 22 firewall hanger?
23 that's out there. | just forget the name of that 23 A About the -- could you be more specific about
24 company at the moment. 24 what you mean?
25 Q Andl assumeyou don't have any details on 25 Q Yeah Itwasn'tagreat question. I'mtrying
Page 115 Page 117
1 their product development timeline? 1 to distinguish between -- | think the way you just
2 A Idonot. 2 answered was establishing that you don't believe people
3 Q Soit'syour opinion that because not many 3 intheindustry were skeptical that a product could be
4 othersintheindustry tried to make the invention, that 4 developed that could be installed before the drywall;
5 does not support non-obviousnessin this case? 5 right? Isthat what you were trying to say?
6 A | wouldsay because| don't believe many 6 A | Dbelievethat that encompasses what | was
7 otherstried, or at least that I'm aware of that tried, 7 saying, yes.
8 and the fact that both MiTek and Simpson, in my opinion, 8 Q Okay. And sonow what I'm trying to figure
9 were able to address the need rather quickly. 9 out is, did anyone at Simpson, or do you have an opinion
10 Q How many yearsdid Simpson spend workingona | 10 about whether others at Simpson were skeptical about the
11 solution for afirewall hanger that could be installed 11 MiTek firewall hanger itself, about any of its features
12 prior to the drywall? 12 or claimed benefits or load capacities, skepticism
13 MR. MAUCH: Objection. Callsfor 13 regarding what that product was intended to do, how it
14 speculation. 14 was going to perform, anything along those lines?
15 THE WITNESS: Yeah, | would say I'd have 15 MR. MAUCH: Objection. Vague.
16 to go back and confer with othersto giveyou a-- a 16 THE WITNESS: So you -- you mentioned
17 pretty exact timeline. | can tell you | was aware that 17 quite afew different possible, | guess, features of --

18 Simpson was looking at different solutions to address

19 the -- the need for firewall hangersin 2013. | can

20 think of some testing that was done -- done then, and

21 obviously the DU was released then, but | know there was
22 aso options being looked at that that could be

23 installed prior to the drywall.

24 BY MS. SCHEIPETER:

25 Q AndI canpossibly shortcut this. Do you have

18 of the product. | would say -- | would say | recall --

19 you know, | don't think anybody was skeptical of, "Hey,
20 there's aproduct of a hanger that can be installed

21 prior to the drywall and -- and utilized in -- ina

22 firewall hanger assembly."

23 | recall skepticism around the load

24 capacities, but that was charged by multiple different

25 documents being published by MiTek with different load
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Page 120

1 ratings within avery short duration of time. 1 BY MS. SCHEIPETER:
2 BY MS. SCHEIPETER: 2 Q You'renot aware oneway or the other whether
3 Q Sotherewas confusion regarding what the load 3 customers were hesitant to change their construction
4 capacities actually were for the product? 4 practices?
5 A Yes Understanding what the actual load 5 A | can'tcurrently think of an example of
6 rating was going to be of the capacities that they were 6 somebody specifically saying that they didn't want to
7 standing behind and why would it be changing within a 7 change their practicesin that vein.
8 very short duration after launch. 8 Q Doyou haveany information or facts regarding
9 Q Areyouawareof anyone at Simpson being 9 Simpson salespeople believing that municipalities would
10 skeptical that aninstaller could cut adlitin the 10 not be willing to change their codes to reguire the type
11 drywall and maintain that required fire rating? 11 of firewall hanger that MiTek had designed?
12 A | amnot aware of anybody specifically being 12 MR. MAUCH: Objection. Assumes facts not
13 skeptica about that. | mean, people could talk about 13 inevidence. Lacksfoundation.
14 doppiness being afactor; that could happen, but 14 THE WITNESS: Trying to think back to
15 drywall's cut constantly. So be hard to be skeptical 15 your question. The -- you asked if any Simpson Strong-
16 about the ability to cut drywall. 16 Tie employees thought that jurisdictions would not --
17 Q Andif that was one of the potential designs 17 would be skeptical or would approve the use of a
18 that was presented to you during the R& D leading to the 18 firewall -- of ahanger? I'm sorry.
19 ultimate design of the DG, that particular type of 19 BY MS. SCHEIPETER:
20 design would not have worried you at al? One that 20 Q Yeah, that'sfair. Areyouaware of any -- or
21 would require adlit in the firewall? 21 do you have any facts about Simpson salespeople being
22 MR. MAUCH: Objection. Incomplete 22 skeptical that municipalities would change their codes
23 hypothetical. 23 to actually require the type of product that MiTek
24 Y ou can answer. 24 designed, one that can be installed before the drywall?
25 THE WITNESS: Worried meinin what way? 25 MR. MAUCH: Same objections, also vague.
Page 119 Page 121
1 | guess, if you could be more specific. 1 THE WITNESS: I'm not -- I'm not
2 BY MS. SCHEIPETER: 2 remembering specific skepticism towards that at this
3 Q Inthat -- or concern you or made you 3 time.
4 skeptical about the ability of the product to maintain 4 BY MS. SCHEIPETER:
5 that two-hour firewall rating with adlit in it. 5 Q Didcertain municipalities change their codes
6 A No, that wouldn't concern me 'cause there's 6 torequire firewall hangers that could be installed
7 testing that can be done to -- to prove out that 7 before the drywall?
8 consideration. 8 THE WITNESS: I'm not aware of any
9 Q Doyou haveany facts regarding customers not 9 municipalities actually changing their codes. | believe
10 wanting to change their construction practices to 10 most municipalitieswould just interpret -- look at the
11 install hangers before sheetrock? 11 code reports and the firewall or fire-testing reports
12 MR. MAUCH: Objection. Lacks foundation. 12 and then decide if it met their codes.
13 Assumesfacts not in evidence. 13 | don't know of any specific actual
14 THE WITNESS: So going back to your 14 changesto amunicipality's code.
15 question, do | have any facts related to customers not 15 BY MS. SCHEIPETER:
16 wanting to change their practice to -- yeah, that would 16 Q Soyoudon't believethat theindustry was
17 be speculating to see if somebody would be like, "I 17 skeptical about MiTek's firewall hanger or the ability

18 don't want to use these hangers."

19 'Cause that could happen if a contractor

20 isused to acertain type of detailing, yet they get a
21 plan that required something new.

22 They could always try to argue with the

23 designer and the owner to do something different.
24 That -- that happens consistently in construction, but
25 I'm not aware of anything specific.

18 to maintain the rating with adlit cut in.

19 Is there anything else that we haven't

20 discussed relating to that particular factor of

21 skepticism or disbelief that we haven't discussed that

22 you intend to offer at trial?

23 MR. MAUCH: Objection. Vague, compound.
24 THE WITNESS: Yeah, | don't have any

25 other factsthat are currently coming to mind that -- in
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1 relation to that topic.

2 BY MS. SCHEIPETER:

3  Q Nothing elsethat supports your opinion that

4 theindustry was not skeptical of the invention?

5 A | guessthething that would support that

6 opinion would probably be how, | believe, MiTek had

7 sdlesintheir first year, and don't have any idea what

8 those sales are, but the fact that product sold would --

9 Q Doyouhaveany opinions or facts supporting a
10 Simpson position that MiTek receiving or not receiving
11 positive recognition for its invention does not support
12 non-obviousnessin this case?

13 A | truly lovethe double negatives that are
14 usedin all these questions.

15 Q |It'snot my fault; it'sto thelegal standard.
16 A | canspesktothis.

17 Q Okay. What are your opinions?

18 A | believethere was positive recognition of

19 having a solution that could be installed prior to the

20 drywall. | don't think that that contributesto it

21 being non-obvious.

22  Q Andwhatisthebasisfor that opinion?

23 A | believe people are pretty used to installing

24 hangers and using them, you know, to attach floor

25 systemsto wall systems. Having something that could do

Page 124
1 recognition, disbelief, we've been talking about "the
2 industry"; I've used that term loosely. How would you
3 define"theindustry” in terms of isit the specifiers?
4 |sittheend users? Isit your distributors? When
5 you're thinking about those factors, what are you
6 defining as "the industry"?
7 A | would define "the industry" asthe
8 construction industry. So it's going to include
9 specifiers, whether it's architects, engineers, its
10 distribution channel. So our customers, MiTek's
11 customers, us, MiTek, building officials, contractors,
12 building owners; yeah.
13 Q It'sdl the stakeholders.
14 A Quiteafew stakeholders. Sure.
15 Q It'simportant to Simpson to have buy-in from
16 al of those individual stakeholders?

17 MR. MAUCH: Objection. Callsfor
18 speculation.
19 THE WITNESS:. Buy-in for what, exactly?

20 BY MS. SCHEIPETER:

21 Q | guessinterms of the positive recognition.

22 When you debut a product, you're looking for positive
23 recognition of that product; right?

24 A When we debut aproduct, yes, we want -- we

25 want folksto like the product and want to purchase it,

Page 123
1 so and maintain atwo-hour firerating is not alarge,
2 large leap.
3 Q Anything else?
4 A No.

5 Q Doyou haveany specific facts about

6 MiTek's-- I'm sorry. Do you have any specific facts

7 regarding positive recognition in the industry for

8 MiTek'sinvention?

9 A Thepositive recognition | could say isjust
10 feedback from some sales folks saying, "We have a hanger
11 that installs after the drywall. When are we coming out
12 with our hanger that installs prior to the drywall?"
13 Q Did Simpson receive positive recognition when
14 it dso introduced a product that could be installed
15 before the drywall?
16 A Yes
17  Q Anything specific that you intend to testify
18 about the positive recognition Simpson received for that
19 product?
20 A | supposel would just be answering questions
21 related to sales for the product, customers purchasing
22 the product, seeing the product installed in the field.
23 Those would be the type of things I'd be talking about
24 onftrial if asked about it.
25 Q Aswe've been discussing skepticism, positive

Page 125
1 instal it, utilizeit, that type of positive
2 recognition. Yes.
3 Q Byal of those stakeholdersin the
4 construction industry?
5 A Wereach al of those stakeholders. Sowe
6 would want -- we want positive feedback from all if we
7 canobtainit.
8 Q Doyouknow who Gary Pugmireis? | might be
9 saying that wrong -- Pugmire?

10 A Gary Pugmireisone of Simpson's salespeople.
11  Q Areyoufamiliar with him at all?
12 A | have met him once or twice. Actualy,

13 trying to think if he's still working for us, but yes,

14 1'm somewhat familiar. He doesn't -- never worked at
15 the same branch or anything but --

16 Q Didyouwork with him?

17 A Worked for the same company; like, | didn't
18 work closely with -- with Gary.

19 Q Youweren't frequently interacting with him?
20 A lwasnot.
21  Q Doyou have any opinions on whether he was a

22 good employee for Simpson?

23 MR. MAUCH: Objection. Vague. Callsfor
24 speculation.
25 THE WITNESS: | do not have opinions on
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Page 126
that.
BY MS. SCHEIPETER:
Q Do you have any opinions about whether others
copying MiTek's firewall hanger invention does or does
5 not support non-obviousnessin this case?

W N P

N

6 A I'mnot aware of others copying MiTek's
7 invention.
8 Q Itakeityour positionisthat copying isnot

9 afactor that supports non-obviousness; right?

10 MR. MAUCH: Objection. Callsfor alegal
11 conclusion.

12 THE WITNESS: Yeah. The phrasing of
13 these questionsiskilling me.

14 BY MS. SCHEIPETER:

15 Q Iknow, | apologize. Itisa-- you'reright;

16 it isadouble negative.

17 Do you want me to repeat it?

18 A Plesse

19 Q Isityour position or your opinion that the

20 factor of copying does not support non-obviousness of
21 Claim 40 or the 510 patent in this case?

22 MR. MAUCH: Objection. Callsfor alegal
23 conclusion.
24 THE WITNESS: | believe my -- my thoughts

25 inthisare that copying didn't occur so --

Page 128
counsel that can review that patent and let you know
that the designs you are creating, if they'rein the
same genre, do or do not infringe on that -- that
patent; if you were -- you were advised they are not,
then you would not consider yourself to be, you know,
copying any of that solution, and then --

Q And then on the other hand, if someone did
infringe a patent that covers the MiTek firewall hanger,
that would be copying?

MR. MAUCH: Objection. Callsfor alegal
conclusion. Vague.

Y ou can answer.

THE WITNESS: | would -- | would say if
someone iswillfully using claims by others and
designing a-- aproduct to -- that -- that
intentionally infringes on a patent would be considered
copying.

BY MS. SCHEIPETER:

Q What if it was unintentional, but the product
that was ultimately introduced does infringe?

A Yeah, | guess-- | think that's probably
beyond my capacity as far as understanding the legal
standard.

Q Youdon't have any opinions about that?

25 A Idonot.
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1 BY MS. SCHEIPETER:
2 Q Soinyour opinion, there's no facts that
3 would support that type of analysis because no copying
4 incurred?
5 A Yes | would agreethat there's no factsto
6 support that 'cause copying didn't occur.
7 Q Andwith respect to that opinion, how are you
8 defining "copy"?
9 A | would say the most obvious way you could see
10 somebody copying something isif you saw an exact
11 replica of something. That's one factor, which | don't
12 believe exists, at least that | am aware of. Otherwise,
13 | would say somebody -- or knowing facts around a patent
14 or apatent pending, making sure that you are not --
15 utilizing legal counsel and others that understand
16 patent law to help inform design choices to make sure
17 you are not infringing, you know, in any way that could
18 be considered copying another's patent.
19 Q Okay, soexplainthat alittle bit more. |
20 understood thefirst one, creating an exact replica,
21 that would be considered copying. The second thing you
22 said, isyour testimony that aslong as you are trying
23 not to infringe a patent, then that's not copying?
24 A WhatI'msayingis, if you are aware of a-- a
25 patent and have access to resources such as legal

Page 129
1 Q Doyouhave--1'm sorry, one more thing about
2 your definition of "copying." What about just copying
3 thefeatures of MiTek's patented firewall hanger? Could
4 that be away to copy it?
5 A I'dsaythat'sa-- depends. It's probably
6 way too broad of a-- of an example, 'cause then we
7 could go back to, you know, who invented the first
8 hanger, and then it would just go on forever so --
9 Are you having problems with audio?

10 THE VIDEOGRAPHER: Yeah.

11 Counselor, can you -- your microphone?
12 MS. SCHEIPETER: Oh, shoot, sorry.

13 THE VIDEOGRAPHER: -- move your --

14 BY MS. SCHEIPETER:

15 Q Do you have any opinions on whether the DGF
16 infringed Claim 40 of MiTek's 510 patent?

17 MR. MAUCH: Objection to the extent it

18 seeksalegal conclusion.

19 THE WITNESS: From the feedback we've
20 gotten from counsel, my understanding is that we have
21 not infringed on the 510 patent.

22 BY MS. SCHEIPETER:

23 Q Do you have an independent assessment or

24 opinion about that that does not come from information
25 you've received from counsel ?
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Page 130
1 A | mean, my only, you know, opinion on that
2 would be, you know, looking at the -- the hangers
3 that -- that we have; they look very different from the
4 FWH. But overal, asfar as any infringement, 1'd be
looking for the advice of counsel since that's not my
area of expertise.

Q You haven't looked at the claims and made an
assessment of whether the limitations are found in the
DGF?

A | havenot.

Q Areyou aware of anyone at Simpson having an
opinion, besides yourself, | guess, that the DGF does
not infringe Claim 40 or the 510?

A | am not aware of the opinions of others
and -- and their response to that question.

Q Do you know how many different designs or
potential designs Simpson considered when doing its
research and development related to afirewall hanger
that could be installed before the drywall?

MR. MAUCH: Objection. Vague.
THE WITNESS: | am not.
BY MS. SCHEIPETER:

Q Okay. Sojust sol'm clear on this, your
opinion isthat Simpson did not copy MiTek'sinvention,
and that opinion is based upon the fact that you've been

© 00N O O
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Page 132
1 different from the stopsthat are provided in the -- the
2 DGF. The DGF hasits funnel flange features that are
3 not apparent in the FWH. There's minor things like, you
4 know, galvanization differences, the amount of zinc
5 available on the DGF versus the FWH.
6 Q DidSimpson copy the feature of an extension
7 portion that's configured to extend through the drywall
8 with the DGF?

9 MR. MAUCH: Objection. Callsfor
10 speculation.
11 THE WITNESS: No. Their featureis

12 different, requiring, you know, the way that you -- you
13 cut the drywall, dlit the drywall is different from what
14 isdone for the DGF.

15 BY MS. SCHEIPETER:

16 Q And doesthe DGF have an extension portion
17 that's configured to extend through drywall?

18 MR. MAUCH: Objection to the extent that
19 seeksalegal conclusion.

20 THE WITNESS: It's-- the DGF is

21 separated from the framing to allow two -- two layers of
22 drywall. | don't -- whether you would call it an

23 extension or whatnot may be legal phrasing but --

24 BY MS. SCHEIPETER:

25 Q Areyou saying you can't answer because you're

Page 131
advised by counsel that the DGF does not infringe Claim
40 of MiTek's 510 patent; is that accurate?

MR. MAUCH: Objection. Misstates
testimony.
THE WITNESS: | don't believe that we --
6 that Simpson copied the FWH, and based on feedback from,
7 you know, legal interpretations of the -- the claims,
8 that reinforces my belief that we did not.
9 BY MS. SCHEIPETER:
10 Q Arethereany other factual bases for that
11 opinion aside from the legal aspect and the legal advice
12 that you've received from counsel?
13 A I wouldjust say if you look at the two parts,
14 you would see that they're very different productsin
15 how they achieve the ability to install prior to the
16 drywall and be a hanger.

a b wN B

17 Q What specific differences are you referring
18 to?
19 A Ifyoulook at the two hangers, you will see

20 that the FWH, the -- the separation created between the
21 wood framing and the seat of the hanger, the FWH, those
22 flanges are adjacent to each other. The-- to whereas

23 if you look at Simpson's, like, they're apart.

24 If you look at how the FWH stops the joist and

25 whereit sitsin it, the back flanges are -- are

Page 133
1 not sure what an extension portion means legally?
2 A Correct.
3  Q Do you have any opinions on whether the MiTek
4 firewall hanger had any unexpected results or
5 properties?
6 A Unexpected? Yeah, | would say yes.
7 Q What arethose opinions?
8 A Idon't--Iwould not say that there was
9 anything specifically unexpected of -- of the FWH.
10 Q Andwhat'sthe basisfor that opinion?
11 A Justthatit's-- in many waysit's very
12 similar to alot of other hangersin that it meets
13 dimensional requirements, has load capacities and a
14 range that could meet alot of floor joist demands. You
15 know, with it being designed to address the two-hour
16 firewall need and wanting to beinstalled prior to the
17 drywall, how that was obtained is not -- it doesn't
18 strike me as unexpected. It'slike you seeit; it seems
19 fairly obviousthat it could do that.
20 Q Wastheeasewith which the MiTek firewall
21 hanger can beinstalled unexpected or surprising to
22 Simpson?
23 MR. MAUCH: Objection. Callsfor
24 speculation.
25 THE WITNESS: | guess I'd be asking what
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Page 134
ease you're referring to. | mean --
BY MS. SCHEIPETER:

Q Well, do you have an opinion on whether
MiTek's firewall hanger is easy to install?

A Itinstalswith, you know, nailsand a-- and
ahammer or apalm nailer, which isafairly typical
method of construction. So that's-- | -- | think
that's probably simple enough. And then, you know,
using adrywall saw to cut drywall is pretty simple as
well. Sol think it's pretty straightforward.

Q Thinking back to that PowerPoint presentation
that we reviewed earlier, it seemsthat at least at the
time the DGT was introduced, Simpson believed that the
MiTek firewall hanger was actually going to beinstalled
more quickly than the Simpson competitive products;
right?
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MR. MAUCH: Objection. Misstates
documented testimony.

THE WITNESS: The -- the -- what was that
exhibit? I'll just referenceit. Exhibit 3 just states
that it would be faster, likely faster to do the drywall
cutting portion for the FWH versus the -- the DGT.
BY MS. SCHEIPETER:

Q Soditting here today, you don't have any

opinions about whether the MiTek firewall hanger overall
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1 asked about the facts.
2 Q Sothetopic setsforth -- or in that topicis
3 stated "Simpson's understanding of the level of
4 technical knowledge, schooling, experience" and so on.
5 What is Simpson's understanding of the level of
6 technical knowledge, schooling, experience, training,
7 and expertise of aPOSITA?
8 A Sofor Simpson's understanding, you know, this
9 isgoing to be somebody that has at least a-- a
10 bachelor'sin civil structural or mechanical engineering
11 and has at least four years of experience working in the
12 construction industry in order to understand the
13 products used in that industry.
14 Q Anything else?
15 A No, | -- 1 believe-- you know, if you wanted
16 me to reference something specific, | think another
17 expert's Andrew Fennell. Like, we -- we have that
18 document somewhere that we could grab if we needed to
19 look at that.
20 Q Doyou have any specific facts supporting that
21 understanding that you intend to discuss at trial with
22 respect to the types of problems encountered in the art?
23 A |guessl couldonly speak toisif somebody
24 hasthat -- that experience and background, how they
25 would -- would be able to use that experience and

Page 135
1 installs more quickly or more easily than the DGF?
2 A | havenot done any time studies comparing the
3 two. Ingenerd, it seemslike the FWH and DGT -- or
4 DGF, sorry -- that's what you asked on -- are fairly
5 closeoninstall time and, you know, using nails to
6 install and drywall saw to -- to cut the drywall.
7  Q Isthereanything else that we haven't yet
8 discussed that supports your opinion that the MiTek
9 firewall hanger did not achieve any unexpected results
10 or properties?
11 A | don't believe so, no.
12 Q Okay. If youwant to refer back to Exhibit 1,
13 I'm going to move on to that fourth bullet point.
14 A Okay.
15 Q Whichisahit of amouthful. It's"Facts
16 relating to Simpson's understanding of the level of
17 technical knowledge, schooling, experience, training and
18 expertise of aperson having ordinary skill in the art
19 of the subject matter of that claim and the factual
20 basisfor that contention, including identifying the
21 following," and I'll stop there. Do you have any
22 opinionsrelated to this topic?
23 A Let'ssee. Let meread through it one more
24 time. Yes, | believe | could speak to factsrelated to
25 this question and provide opinions based on questions

Page 137
1 background to understand -- understand the encountered
2 art.
3 Q AndI can attempt to shortcut this. Do you
4 have any specific facts that you intend to offer at
5 trial related to any of those other categories that come
6 after the colon there in the fourth bullet point, or are
7 you deferring to Mr. Fennel's testimony?

8 A Il --1'dlikely be deferring to that
9 testimony.
10 Q Okay. Thefinal topicis"Comparing and

11 contrasting Simpson's DU series, DG series, DGF series,
12 DGT series, and MiTek's FWH series.” Do you intend to
13 offer any facts or opinions comparing and contrasting
14 those various products at trial that we haven't already

15 covered in our prior discussions?

16 A | believethe earlier discussions that we had

17 for the second bullet likely covered everything that

18 would come up intrial related to that topic.

19 Q Asyousit heretoday, do you have any

20 opinions that you intend to offer at trial rebutting any

21 of MiTek's experts?

22 A | amnot aware of what opinions are going to

23 be offered by MiTek's experts. So | can't answer that
24 witha"yes' or "no."

25 Q Waell,if you had opinions -- if you had
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Page 138
rebuttal opinions, you'd have to disclose them today. |
takeit you don't have any opinions today; correct?

A | donot have -- as I'm sitting here today. |
see how you phrased that. | understand that.

Q And that makes sense because | think you
testified you haven't read any of the expert reportsin
this case; correct?

A | have not read any of the expert opinionsin
this case.

Q Isthereanything else related to your expert
disclosure in Wert Exhibit 1 that you feel has been not
touched or not discussed that you intend to discuss at
trial?

A No.

Q Any other opinions that you intend to offer
thejury related to this case at all?

A No additional opinions on any topics outside
18 of what we've discussed so far.

19 Q Noopinionson whether the MiTek 510 patent is
20 valid or invalid?
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1 relation to this -- this case.
2 Q Anddidyou agree with Mr. Fennell's opinion
3 regarding what he believed the qualifications and
4 criteriaof aperson of skill intheart in this case
5 would consist of?

6 A |doagreewith that opinion.
7 MR. MAUCH: No further questions.
8 MS. SCHEIPETER: | don't have any more

9 questions either.

10 Thank you very much for your time today.
11 THE WITNESS: Thank you for your time.
12 THE OFFICER: And then before we go off

13 the record, would you like to order a copy of the

14 transcript?

15 MR. MAUCH: Yes.

16 THE OFFICER: Okay. And then would you
17 likeit expedited aswell? | know you got the one

18 yesterday expedited.

19 MR. MAUCH: If | could have Mr. Wert's at
20 the same time as the other, which I've been emailing

21 A Nothing additional from what I've stated so 21 with today, so --
22 far. 22 MS. SCHEIPETER: What's the standard
23 MS. SCHEIPETER: Can we go off the record 23 turnaround time?
24 for afew minutes? 24 THE OFFICER: Itisten business days.
25 THE VIDEOGRAPHER: Sure. 25 MS. SCHEIPETER: Okay. | think standard
Page 139 Page 141
1 This marks the end of media unit 3. 1 isfine.
2 We're going off therecord. Thetimeis 1:26 p.m. 2 THE OFFICER: Okay. All right. Thank
3 (Off therecord.) 3 you.
4 THE VIDEOGRAPHER: All right. Thismarks | 4 THE VIDEOGRAPHER: Okay. We are off the

5 the beginning of media unit 4. We we're going back on
6 therecord. Thetimeis1:41 p.m.

7 MS. SCHEIPETER: Mr. Wert, | don't have
8 any further questions for you. | believe your counsel

9 might have afew.

10 MR. MAUCH: | do.
11 EXAMINATION
12 BY MR. MAUCH:

13 Q Mr. Wert, you recall some questions from
14 Ms. Scheipeter regarding the fourth topic related to
15 personal skill inthe art? Do you recall that?

16 A Yes, | recall we had questions around that.
17 Q Anddoyou asorecall Ms. Scheipeter asking
18 some questions about your review of any report by an

19 expert witnessin this case?

20 A | dorecall her asking questions around that.
21 Q Didyoureview any portion of areport by
22 Andrew Fenndll in this matter?

23 A |did. Andl --1 believe | mentioned that in
24 my reply to her, saying that | -- | recall seeing that
25 one paragraph that described what a POSITA wasin

5 record at 1:43 p.m., and this concludes today's
6 testimony given by Bryan Wert. The total number of
7 mediaused was four and will be retained by Veritext
8 Legal Solutions.
9 (Signature waived.)

10 (Whereupon, at 1:43 p.m., the proceeding

11 was concluded.)
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CERTIFICATE OF DEPOSITION OFFICER
I, ARIANA CRISAFULLLI, the officer before whom
the foregoing proceedings were taken, do hereby certify
that any witness(es) in the foregoing proceedings, prior
to testifying, were duly sworn; that the proceedings
were recorded by me and thereafter reduced to
typewriting by a qualified transcriptionist; that said
digital audio recording of said proceedings are atrue
and accurate record to the best of my knowledge, skills,
and ability; that | am neither counsel for, related to,
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11 nor employed by any of the parties to the action in

12 which this was taken; and, further, that | am not a

13 relative or employee of any counsel or attorney employed

14 by the parties hereto, nor financially or otherwise

15 interested in the outcome of this action.

16 Atiana Chisafull

17 ARIANA CRISAFULLI

18 Notary Public in and for the

19 State of California
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1 CERTIFICATE OF TRANSCRIBER
2 I, CHERYL NELSON, do hereby certify that this
3 transcript was prepared from the digital audio recording
4 of the foregoing proceeding, that said transcriptisa
5 true and accurate record of the proceedings to the best
6 of my knowledge, skills, and ability; that | am neither
7 counsel for, related to, nor employed by any of the
8 partiesto the action in which this was taken; and,
9 further, that | am not arelative or employee of any

10 counsel or attorney employed by the parties hereto, nor

11 financially or otherwise interested in the outcome of

12 thisaction.
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) 1if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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VERITEXT LEGAL SOLUTIONS

COMPANY CERTIFICATE AND DISCLOSURE STATEMENT
Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
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fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4

SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their

independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or

at www.veritext.com.
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