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QUESTI ONS BY:

EXHI BI TS

(Exhi bits premarked and |isted in order of

Exhi bit 2001
Exhi bit 2050
Exhi bit 1091
Exhi bit 1033
Exhi bit 1034
Exhi bit 2059
Exhi bit 2092
Exhi bit 1004
Exhi bit 1031
Exhi bit 1032

(Exhibits retained by Mchell e K. Hol oubek,

reference.)
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UNI TED STATES PATENT AND TRADEMARK OFFI CE

SI MPSON STRONG- TI E COVPANY, | NC.
Petitioner.

VS.

COLUMBI A | NSURANCE COVPANY.
Pat ent Owner.

Case PGR2024-00050.
Patent No. 11, 920, 399

DEPCSI TI ON OF RI CHARD KACZKOWSBKI produced, sworn and
exam ned on JULY 24th, 2025, between the hours of nine o'clock
in the forenoon and six o'clock in the evening of that day, at
the offices of Stinson, LLP, 7700 Forsyth Boul evard, Suite 1100,
St. Louis, Mssouri 63105 on behalf of the Petitioner, before
Paul a D. Hefner, a Certified Shorthand Reporter, Certified Court
Reporter, Registered Merit Reporter, Certified Real -Tine
Reporter, and a Notary Public within and for the State of

M ssouri, and the follow ng proceedi ngs were hel d:
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APPEARANCES

FOR SI MPSON STRONG TIE CO., INC. :

M CHELLE K. HOLOUBEK, ESQ
JOHN HI GA NS, ESQ

St er ne Kessl er

1101 K. Street NW 10th Fl oor
Washi ngt on, DC 20005

(202) 772-8855

hol oubek @t er nekessl er. com

hi ggi ns@t er nekessl er. com

FOR COLUMBI A INS. CO. :

ALSO PRESENT:

JOHN SCHRCEDER, ESQ

Stinson, LLP

7700 Forsyth Blvd, Suite 1100

St. Louis, Mssouri 63105-1821
(314) 345-7023

j ohn. schr oeder @ti nsonl | p. com

NI CK LOGAN, Sunmmer Intern, Stinson,

(VIA ZOOM)

LLP

LOGAN M LLER, Sumrer Intern, Stinson, LLP

Court Reporter:

Paul a D.
M ssouri

Hef ner, CSR, CCR, RMR CRR
CCR #219
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| T 1S HEREBY STI PULATED AND AGREED by and bet ween
counsel for the Petitioner and counsel for the Patent Owner that
this deposition may be taken in shorthand by PAULA D. HEFNER, a
Certified Shorthand Reporter, Certified Court Reporter,
Regi stered Merit Reporter, Certified Real -Tinme Reporter, and a
Notary Public, and afterwards transcribed into typewiting; and

the signature of the witness is expressly reserved.

(Starting time of the deposition: 9:04 a.m)

COURT REPORTER: Woul d you raise your
ri ght hand, please?

Do you swear that the testinmony you give will be the
truth, the whole truth, and nothing but the truth so help you
CGod?

THE W TNESS: Yes.
COURT REPORTER: Thank you.

EXAM NATI ON
QUESTI ONS BY Ms. HOLOUBEK
Q Good norning. My nane is Mchelle Hol oubek and 1'11
be taking your deposition today. Can you state your full nane

and address for the record, please?

U S. Legal Support | www. usl egal support.com
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A My nane is Richard Kaczkowski, spelled K-a- ¢ as in
cat, z as in zebra, k-o-ws-k-i.

Do you want my home or business address?

Q Home addr ess.

A 2736 North Wndsor Drive, Wi-n-d-s-o0-r, Arlington
Hei ghts, Il1linois.

Q Geat. Thank you. And you understand you are here
today to have your deposition taken in connection with the
testinmony you provided in Post-Gant Review Proceedi ng
challenging U S. Patent No. 11, 920, 339.

I's that correct?

A That's correct.

Q Throughout the day today |'mgoing to refer to the
chal l enge patent by its last three digits so I'll refer to it as
the 339 patent.

I's that okay?

A | under st and.

Q Ckay. A couple of ground rules for the deposition,
especially to help out our Court reporter. Let's not speak over
each other; please wait for a question to be finished before you
answer. And then I'Il |ikew se do the same wth your answers
before | ask the next question.

Additional ly, please give verbal answers as the Court
reporter cannot record head nods or hand novenents.

| s that understood?

U S. Legal Support | www. usl egal support.com
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A
Q
question?

A
Q

Under st ood.

Ckay. WII you tell nme if you don't understand ny

I will.

Ckay. If you don't ask for clarification I'Il assune

t hat you understood ny question.

A
Q

I's that okay?
Fai r enough.

Ckay. |s there any reason that you cannot testify

truthfully today?

A
Q

t esti nony

A
Q

No.

Are you under any nedication that may inpair your
in any way today?

No.

We' Il take periodic breaks, and please let nme know if

you need a break. However, we can't take a break while a

question is pending, so all questions that |'ve asked nust have

been answered before we take a break.

A
Q

| s that understood?
Under st ood.

Ckay. And do you understand that you are under oath

and that neans you are required to tell the whole truth to the

best of your know edge.

A

Is that correct?

That's correct.

U S. Legal Support | www. usl egal support.com
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Q Ckay. Have you been deposed before?

A | have.

Q How many tines?

A | would estimate on the order of sixty to seventy
tinmes. | nean | couldn't give you an exact nunber, but it would

be sonewhere in that range.

Q Ckay. Have any of those depositions been for a
proceeding in front of the U S. Patent Ofice?

A Yes.

Q About how many depositions have been in front of the
U S Patent office?

A Vell, are you including Federal Circuit Court cases
i nvol ving patent litigation? O are you sinply referring to
matters that are post-grant reviews or PTAP rel ated cases?

Q I'mjust referring to PTAP rel ated cases.

A Agai n, perhaps two or three.

Q Ckay. Have those cases that you've been involved with
been related to M Tech or Col unbi a I nsurance?

A They have not.

Q Ckay. Wat was the subject matter of the other PTAP
cases you were involved with? Wthout disclosing confidential
i nf ormation.

A Vel |, so they have generally been related to building
products of various types.

Q Ckay. \Wen you say building products you nean |ike

U S. Legal Support | www. usl egal support.com
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construction buil dings?

A Exactly, yes. Construction related -- products that
woul d go into the construction of a building.

Q Ckay. What did you do to prepare for today's
deposi tion?

MR, SCHRCEDER:. Real quick -- just object -- he'
used to this. But, just nmaking sure the client is aware not to
di vul ge any work product or attorney client conmmunications.

But, you may answer.

A So in general | spent several days going through the
docunents. There's a |large nunber of documents in this
matter -- both the declarations that | wote as well as sone of
t he supporting docunmentation, the patent at issue, the prior
art. | met with Attorney Schroeder here yesterday for a
preparatory session to discuss the docunents.

Q (By Ms. Hol oubek) Okay. And are the docunents you
reviewed -- actually I'll pause and actually go ahead and hand
you your two declarations.

So these docunents, one is already marked as Exhibit
2001. And the second docunment is already marked as Exhibit
2050.
Do you recogni ze these two docunents?
A Yes. | do.
Q Looki ng at docunent | abel ed Exhibit 2001 first,

Declaration of Richard T. Kaczkowski .

S

U S. Legal Support | www. usl egal support.com
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Is that correct?

A. Correct.
Q [*1l get there. What is this docunent?
A. So this would be the initial declaration that |

prepared and si gned.
Q Ckay. And this declaration was submtted with a
prelimnary response in this 339 patent proceeding.
I's that correct?
A That's correct. The prelimnary response to the
Petition.
Q Ckay. And if you turn to the |ast page of your
declaration is that your signature on Page 181 of the
decl arati on?
A It is.
Q And you signed this declaration Decenber 20th, 2024.
I's that correct?
A That's correct.
Q The ot her document | handed you, Exhibit 2050, is
| abel ed Second Decl arati on.
I's that correct?
A That's correct.
Q And what is this docunent?
A Vell, this would be the second declaration that |
prepared and signed, and it would have been issued after the

board issued their findings or decision.

U S. Legal Support | www. usl egal support.com 10




A~ W

© 00 ~N O O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Ri chard KaczkowsKki
July 24, 2025

Q Ckay. And if you turn to Page 166 of the second
declaration that's your signature on Page 166.
I's that correct?
A. That is correct, yes.
Q And you signed this docunent on May 27th, 2025.
I's that correct?
A That's correct.
Q And this particular declaration contains severa
exhibits at the end after your signature page.
I's that correct?
A That's correct.
Q And | apologize, | think I said exhibits. But,
they' re | abel ed appendi ces.
I's that correct?
A That's correct. They're | abel ed Appendices A B, C
and D.
Q So you reviewed both of these docunents in preparation
for today's deposition.
I's that correct?
A That's correct.
Q On Page 5 of your second declaration begins a
description of other docunents you considered for your
decl arati on.
I's that correct?

A. That is correct.

U S. Legal Support | www. usl egal support.com 11
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Q Did you review all of these docunments in preparation
for today's deposition?

A In preparation for today's deposition no, not
necessarily. There's a |arge nunber of docunents here.

| would have reviewed all of these docunents to sone
extent prior to preparing and signing ny second declaration.

| may have revi ewed sone of them subsequent to that in
preparation for this deposition, but no. | did not review each
and every one of those exhibits in preparation for this
deposition after | signed and issued the second decl aration.

Q Ckay. In addition to the docunents that are |isted
here -- starting on Page 5 of your second declaration you
mentioned that you al so reviewed the patent and prior art cited
in the Petition.

I's that correct?

A That's correct.

Q Did you review the Petition that was filed in this 339

A Portions of it, yes.
Q Ckay. Did you -- are there portions of the Petition

that you did not review?

A Well, | probably skinmmed through the entire Petition.
| focused, | think, primarily on the findings that
were nore -- that | felt were nore relevant to this natter. So

in other words, findings related to the independent clains. So,

U S. Legal Support | www. usl egal support.com 12
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again, | may have skimed through the entire Petition but there

were certain sections that | focused on in nore detail.

Q Ckay. And you said you read the institution decision

I's that correct?

A | did.

Q ['I'l also go ahead for our discussion today and hand
you a copy of the 339 patent. So |I'm handing you what's been
previously marked as Exhibit 1001.

I's that correct?
That is correct.
Have you seen this docunent before?

| have.

O > O »F

What is this docunent?

A So this docunent is the U S. patent issued to Brekke
assi gned to Col unbi a I nsurance Conpany, and it is the docunment
that we have agreed to refer to as the 339 patent in the course
of this deposition. So this is the patent that is being
chal l enged in the Petition by Sinpson.

Q The filing date listed on the front of this patent is
February 22nd, 2023.

Do you see that?

A. | do.

Q And the earliest priority date listed under related U

S. Application Data is Decenber 31st, 2013.

Is that correct?

U S. Legal Support | www. usl egal support.com
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A I"'msorry, could you repeat the question?

Q Sure. The earliest priority date |isted under the
section titled related U S. Application Data is Decenber 31st,
2013.

I's that correct?

MR, SCHRCEDER. (bjection to the extent its
outside the scope of his Direct, but he may answer.

A Yeah. That is correct.

Q (By Ms. Hol oubek) In your declaration are your
opi nions fromthe perspective of a person skilled in the art as
of 20137

A They are. They are fromthe perspective of a person
of ordinary skill in the art as of that priority date.

Q Thank you. D d you wite the first draft of each of
your decl arations?

MR, SCHRCEDER: (bjection. [I'mgoing to instruct
the client not to divulge attorney work product or attorney
expert work product.

A So | authored, reviewed, and concurred with all of the
opinions that are in ny first declaration. The format and sone
of the understanding of patent |aw was prepared by the attorneys
for Colunbia I nsurance Conpany -- the Stinson attorneys.

In the course of devel oping the declaration | made
numer ous changes, inserts, comments, and reviewed and concurred

with everything prior to signing it.

U S. Legal Support | www. usl egal support.com 14
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Q (By Ms. Hol oubek) And did you follow the sanme process
for the second declaration?

A | did.

Q Ckay. If you turn to | guess Page -- so this is in
your first declaration, Page 43.

A |'ve got it.

Q Ckay. And -- actually | apologize. Can you turn to
Page 9 of your declaration?

A Cot it.

Q Par agraphs 14 through 19 refer to | egal concepts
referenced throughout the declaration.

I's that correct?

A That is correct.

Q So does Paragraph 14 represent your full understanding
of the legal concept of witten description support?

MR, SCHRCEDER: (bj ection; vague.

A I'"'msorry, could you repeat the question?

Q (By Ms. Hol oubek) Sure. Does Paragraph 14 represent
your full understanding of the |egal concept of witten
description?

A Vell, maybe |'mstruggling with the term ful
under st andi ng.

| think this is a good summary of my understandi ng as
| sit here. | nean there nmay be ot her considerations that

aren't explicitly nentioned here, but |I think it's a good

U S. Legal Support | www. usl egal support.com 15
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sunmary.

Q Ckay. And then does Paragraph 15 represent your
under standi ng of what it nmeans for a claimto be indefinite?

MR, SCHRCEDER: (bj ection; vague.
You nmay answer.

A | think the same answer. | think it's a good sunmmary.

Q (By Ms. Hol oubek) Okay. And then Paragraphs 16
t hrough 18 provide your |egal understanding of what it nmeans for
a claimto be obvious.

I's that correct?
A That is correct.
MR, SCHRCEDER: (bj ection; vague.

A That is correct.

Q (By Ms. Hol oubek) At this tine do you have any
corrections or other changes to be made to either of your
decl arations?

A | do not, no.

Q And who did you work with to prepare each of these two
decl arati ons?

A. Well, various attorneys in the Stinson law firm
primarily Attorney M. Schroeder.

Q Did you work with anyone outside of the Stinson firm
to prepare your declaration?

A | did not.

Q About how nuch tine did you spend on the first

U S. Legal Support | www. usl egal support.com 16
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decl aration?
Do you recall?

A Wt hout |ooking at ny invoices no. I'msure it was on
the order of several weeks. But, no. Wthout |ooking at ny
invoices | couldn't tell you that.

Q Do you recall about how much tine you spent preparing
t he second decl aration?

A Same answer. It was a considerable anmount of tine.
There's a nunber of pages obviously to each declaration, there
Is a nunber of exhibits. But, no, as | sit here w thout going
t hrough nmy invoices | couldn't give you a nunber.

Q How | ong have you worked wi th Col unbi a | nsurance?

A As far as | can recall this is the first matter where
| have been engaged by Col unbi a | nsurance.

Q Do you recall about when you were engaged by Col unbi a
| nsurance?

A Vell, nmy first declaration was signed in Decenber of

2024. | was contacted by Attorney Schroeder earlier in 2024.
Again, | could not give you an exact date w thout | ooking
t hrough ny correspondence. But, | would estimate that the first

contact was sonetinme in March or April or thereabouts of 2024.
Q Ckay. You nentioned that you've been involved in a
nunber of Court proceedings prior to this case.
I's that correct?

A |'ve served as an expert witness in a number of Court

U S. Legal Support | www. usl egal support.com 17
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proceedings prior to this matter.

Q Are you aware of any tine that your testinony has been

di scredited or discounted in a Court proceeding prior to this
matter?
MR. SCHRCEDER: (bj ection; vague.

A No. No. |'mnot.

Q (By Ms. Hol oubek) Let's turn to your first
declaration. In Paragraph 3 of your first declaration you
mentioned that you obtained a bachelor's degree in civil
engi neering fromthe University of Illinois in 1988.

I's that correct?

A No. That's not correct.

What it says -- and I'll read it into the record,
Paragraph 3 is | hold bachelor's and master's degrees in civil
engi neering. | have been a Licensed Professional Engineer in
Illinois since 1988.

So professional engineering licensure in Illinois

requires a certain amount of post-college experience. So |

woul d have obtained nmy bachelor's and master's degrees prior to

1988.

When did you obtain your bachelor's degree?
1983.

And fromwhere did you --

University of Illinois at U bana-Chanpaign.

O > O > O

And when did you obtain your naster's degree?

U S. Legal Support | www. usl egal support.com
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A 1984.
Q And fromwhere did you obtain your master's degree?
A The sanme school; University of Illinois at
Ur bana- Chanpai gn
Q I n Paragraph 4 you indicate that you were enpl oyed for
approxi mately nine years in the R&D Departnment of USG
Cor por at i on.
I's that correct?
That is correct.

When were you enpl oyed at USG Cor poration?

> O >

From 1993 until 2002.

Q And in Paragraph 4 you nmention that your role at USG

i ncluded testing fire resistant drywall clad wall assenbli es.
I's that correct?

A It included the testing of drywall clad fire resistant
assenblies. It was certainly not exclusive to that, but yes, it
I ncl uded that.

Q When you were testing this fire resistant drywall clad
wal | assenblies where did that testing take place?

A So USG Corporation had a research facility in
Li bertyville, Illinois. W had furnaces at that facility for
conducting both ASTM E119 tests, as well as various snaller
scale tests. So many of the devel opnental tests would have been
done in-house at that facility.

We also did a large nunmber of certification tests

U S. Legal Support | www. usl egal support.com 19
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primarily at Underwiter's Laboratories which was |ocated in
Nort hbrook, Illinois, but also occasionally at other independent
test facilities.

Q Do you have any experience with drywall clad fire
resistant wall assenblies on active construction sites?

A On active construction sites? Yes.

So part of my role at USGin addition to managing the
Laboratory Group that was responsible for quote certification
testing -- and that would have included the fire testing -- |
al so assisted our Quality Departnent and Sal es Departnent in
responding to field issues. So those may have been inquiries,
at that tine faxes, phone calls, related to questions about
ongoi ng construction, it would have involved going out to the
field to | ook at the actual construction and respond to those
| ssues.

So, yes. In addition to |aboratory testing and
bui I ding code requirenents | also had field experience with fire
resistant wall assenblies.

Q Ckay. Were any of the fire resistant wall assenblies
you have experience wth, did any of theminvolve joist hangers?

A They did. | nmean | have certainly been on projects
where joist hangers and simlar neans, or alternate neans of
attachment were used.

Q And were those situations where you've been invol ved

wth firewal |l assenblies that had joi st hangers, were those

U S. Legal Support | www. usl egal support.com 20
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before 2013?

A They woul d have been, yes.

Q Ckay. Have you ever personally installed a joist on
any type of wall in an active construction site?

A In an active construction site probably not because
|'ve never worked as a contractor when we built assenblies for
t esting.

| participated in construction because part of nmy job
was hel ping to devel op specifications for installation, for
exanple. So | certainly installed drywall. | certainly
install ed, you know, various accessori es.

| can't tell you fromrecollection whether | actually

installed a joist hanger. But, | certainly fastened fram ng,
drywal |, and ot her accessori es.

Q Did you ever test assenblies -- that is firewall
assenblies -- that incorporated both a joist hanger and drywal | ?

A You know, | don't recall a specific exanmple. W

certainly tested assenblies that had through penetrations.
| don't recall a specific instance of testing a joist

hanger .

Q Can you describe an exanple of an assenbly with a
t hrough penetration?

A Sure. So USG at the tine | worked there was the
parent conpany for various subsidiaries. One of those

subsidiaries was the United States Gypsum Conpany. At that tine

U S. Legal Support | www. usl egal support.com 21
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US Gypsumwas the largest U S. manufacturer of drywall, and a
consi derable part of their sales volume was with fire resistant
drywal . So sheetrock was one of their brand names. And they
sold fire resistant panels under the UL designations of
Sheetrock Type X, Sheetrock Type C, Sheetrock U tra Code. Those
were all various fire resistant panels manufactured by US
Gypsum

In addition to devel oping and testing fire rated
drywal | assenblies that were conprised entirely of US Gypsum
products we al so participated in collaborative testing with
manuf acturers that made accessories that m ght be used in these
products. So, for exanple, if a duct or sone sort of electrical
penetration was required in a fire rated wall assenbly the UL or
ot her independent design we pursued would often be exclusive to
proprietary products. So, in other words, it would be our
sheetrock brand wall board wi th perhaps our rockwell
installation -- which was a non-conbusti bl e type of
insulation -- and it nmay have been sonmeone else's fire stop
material that went over that.

So | would be involved in those tests, and those tests
woul d i nvolve the ASTM E119 test to determ ne the baseline fire
rating for the wall as well as tests of specific through
penetrations that may penetrate that wall.

Now, | can't recall did one specifically involve a

joist hanger at that time. |'mnot sure. They certainly may

U S. Legal Support | www. usl egal support.com 22
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have invol ved ot her types of penetrations through the wall.

Q So when you refer to other types of penetrations woul d
that be with structural connecters, for exanple?

A. They coul d be, sure.

Q And when you refer to the termthrough penetration
t hat neans when a structural connecter, for exanple, penetrates
all the way through the sheetrock fromthe front to the back

I's that correct?

A Well, either -- so perhaps | m sspoke.

We woul d be involved in testing both penetrations that
penetrated the front and the back, and al so penetrations that
breached the fire resistant |ayers on the front of the assenbly.

Q So sonme penetrations would not go all the way through
the sheetrock fromthe front to the back

I's that correct?

A That's correct. But, if they penetrated the fire
resistant materials -- the sheetrock on one side -- there would
still be a concern regarding tenperature transm ssion and
potential for flam ng and deterioration of primarily conbustible
materials |ike wood studs that would be used in the wall. So
both of those conditions were eval uated.

Q Do you recall testing any firewall assenblies that
used structural connectors penetrating through the sheetrock
that passed the fire resistance testing?

MR. SCHRCEDER: (Cbj ection; scope.
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A You know, | recall testing, for exanple, |edgers that
may have been used in a simlar manner to joist hangers for
supporting the end of a truss or joist. Those were, | think,
primarily devel opnmental tests, and as | sit here | can't recal
whet her those resulted in a certification. Because in addition
to the certification testing we certainly did a | ot of
devel opmental testing, both small scale as well as full scale.

Q (By Ms. Hol oubek) GCkay. Were these tests involving
penetrations through the drywall fairly common?

A | would say they were not unconmmon. Qur primarily
focus was in developing certified fire rated systens that
consisted entirely of our own products. But, it was certainly
not unusual for us to collaborate wth a manufacturer of a
product that |ikely would be used in our wall assenbly. It was
a way of pronoting and advanci ng the use of our products in
w der quote approved wall assenblies and fire resistance. So
there was obviously a sales incentive to do that.

Q About how |l ong have fire rated walls been used in
multifam |y dwellings?

MR, SCHRCEDER: (bj ection; vague.
You may answer.

A Yes. So the concept of a fire rated wall goes back a
long period of time. | can tell you that just in researching
sone of the materials for this matter | went back to the 2000

| BC Code -- the International Building Code. The Internationa

U S. Legal Support | www. usl egal support.com 24




A~ W

© 00 ~N O O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Ri chard KaczkowsKki
July 24, 2025

Bui Il ding Code is a nodel building code. The 2000 edition was
the first year that it was issued. And that addresses Type I
construction and two hour fire ratings.

Prior to that there were regional nodel codes. The
| BC was an attenpt to consolidate a national nodel code. And by
model code | mean kind of a tenplate or a recommended code which
in and of itself does not have any authority. But, authorities
having jurisdiction -- states, counties, cities -- depending on
how t he buil di ng code approval process is set up would adopt the
model building code either inits entirety or with various
amendnent s.

So how | ong has fire resistant construction in
multifamly going on? Well, | can cite a docunment from 2000
that addresses it.

But, prior to that | worked with the three nodel
bui | ding codes -- the three regional nodel building codes that
preceded the International building code, and those were
referred to as the BOCA Code, the Southern Building Code --

SBCCl -- and the UBC, which was the UniformBuilding Code. And
| recall that those certainly addressed fire resistant ratings
for all types of building construction, including nultifamly.
Q (By Ms. Holoubek) Are fire rated walls ever used in
single fam |y dwel | ings?
A. Well, they can be. And, again, a |ot depends on the

authority having jurisdiction.
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But, one area mght be -- the separation of a garage
froma residence nmay have a fire rating requirenent.
Q A minute ago you referred to the |1BC addressing Type
[l construction.

Is that correct?

A Correct.

Q What is Type IIl construction?

A Well, Type Il construction at least as it was defined
in the 2000 code -- and | believe it's still generally simlar
today -- but the type of construction refers to the materials
that could be used in construction. So Type | and Il are
essentially non-conbustible materials. Type Ill generally

requires either non-conbustible materials or in sone cases
allows fire treated -- fire retardant treated wood to be used in
the exterior wall assenblies. And then the interior walls --
even the interior bearing walls -- would also have a fire rating
requi rement, but, they could be constructed out of any nateri al
al l owed by the code.

Q For Type 11l you said it allows for fire retardant
treated wood to be used. Does Type |Il construction allow for
gypsum sheathing to be used to achieve a fire rating?

MR. SCHROEDER  (bj ecti on; conpound.
You may answer.
A Yes. So only certain types of gypsumdrywall and

gypsum sheat hing can be used to provide a fire resistance rated
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wal | .

So the answer to your question is sinmply a comodity
grade gypsum sheat hing could not be used. A gypsum sheat hi ng
which carries a certification devel oped by a manufacturer or
even a comodity type designation that woul d be devel oped by
let's say the Gypsum Association -- which is a trade group
conprised of gypsum manufacturers -- would al so devel op products
that carry a recognized fire rating.

So the answer to your question is if the gypsum
sheathing carries a recognized fire rating typically through
testing at an independent |aboratory that is qualified to
certify such a product then yes, it certainly could be used in
the construction of a fire rated wall

Q (By Ms. Hol oubek) Did the 2000 IBC allow such fire
rated gypsum products to be used in the construction of the fire
rated wal | ?

A | believe it did. And | don't recall specifically
| ooking for that. But, | would be surprised if it did not as
| ong as the product was appropriately qualified.

Q Prior to 2013 it was common for framng of a building
to hang joists using joist hangers.

I's that correct?

MR, SCHRCEDER: (bj ection; foundation.

A Prior to 2013?

Q (By Ms. Hol oubek) Yes.
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A | would say that that was being done. | think the DU

hanger is one exanple of that being done. How conmon that was |

can't tell you. There were certainly a nunber of neans that
were used to acconplish that connection. But, yes, prior to
2013 it was being done.

Q My question wasn't asking specifically about
firewalls.

A Ckay.

Q How | ong have joi st hangers in general been used in
bui | di ng construction?

A Vell in nmy report -- | believe it's nmy second
declaration -- | nake reference to a patent from 1895, right,
for a joist hanger. So | think the use of joist hangers goes
back decades.

So if your question was not specific to fire rated
construction then the answer is yes, certainly it was used
before 2013.

Q So your prior question that said you thought joist
hangers were used in construction prior to 2013 included a
reference to fire rated wall assenblies.

Is that correct?

A That's correct. And as | responded |'mnot sure how

common it was.
Q But, it did -- but, joist hangers were used in fire

rated construction before 2013.

U S. Legal Support | www. usl egal support.com

28




A~ W

© 00 ~N O O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Ri chard KaczkowsKki
July 24, 2025

I's that right?
A That's correct. To ny recollection, yes, they were.
MR, SCHRCEDER: | amgoing to object -- | didn't
get to -- but, on vagueness.

Q (By Ms. Hol oubek) Taking firewalls out of the
equation -- and we're just talking general construction -- it
was conmmon for drywall to be used on walls that also had joi st
hangers installed.

I's that correct?
MR. SCHROEDER:  (bj ection; vague.

A | don't know how common that was. But, yes. | expect
it would have been done.

Q (By Ms. Hol oubek) How |ong has drywal| been used in
the buil ding industry?

A Vel |, again, for decades. Drywall replaced
pl aster-type construction sonetinme in the mddle of the
twentieth century, nineteen fifties, nineteen sixties.

Q So you al so said that joist hangers have been around
for decades.

I's that correct?

A R ght.

Q So both drywall and joist hangers have been around for
decades.

I's that right?

A. That's correct.
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Q Sois it fair to say that drywall and joist hangers
were used in the same building prior to 2013?

A That's possible. | mean | don't have any specific
know edge of that, but yes, that's certainly possible.

Q Ckay. Do you know -- scratch that.

A m nute ago you nentioned the Sinpson DU hanger.
I's that correct?

A Correct.

Q Do you know when the Sinpson DU hanger first came on
t he market?

A | don't know that. M understanding it was -- is that
it was sonetine prior to 2013. But, no, | don't know the exact
date.

Q Ckay. Prior to the DU hanger what joist hangers were
used in fire rated wal |l s?

A | don't know that. | mean | haven't studied that as
part of ny work in this matter.

Q Ckay. Prior to 2013 did fire rated walls use fire
retardant drywall that reached up to the floor above the truss
or joist that was being carried?

MR. SCHRCEDER: (bj ection; vague.

A | woul d expect that it did, but, again, | haven't
specifically studied that as part of my work in this matter.

Q (By Ms. Hol oubek) Okay. |If you had a fire rated wall

assenbly prior to 2013 that involved a joist would the drywall
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have to be notched around the joist to reach up to the floor
above?

A | don't know that it would have to be. | think
bui | ding code officials -- since the determ nation of what type
of construction is allowable is ultimtely determ ned by the
| ocal building official. And the know edge and the requirenents
of that local building official nmay vary fromregion to region.

So | don't know that it would have been required.

Q Ckay. Under a building code that required drywall to
extend up to the floor above a truss wouldn't the drywall have
to be notched around the truss in order to reach that floor?

A Wul dn't the drywall need to be notched around the
truss in order to reach that floor? Well --

MR, SCHRCEDER: |1'mgoing to object; inconplete
hypot heti cal .
You nmay answer.
THE W TNESS: Ckay.

A Not necessarily. | nmean first of all, if that was the
requi renent | woul d assume that there would be multiple ways
that you could do that. You could termnate the drywall at the
bottom cord of the truss and then somehow in-fill between the
truss menbers.

But, |I'mjust speculating here. | haven't researched
the exact Code requirenents at that tinme. And, as | testified,

even if | had researched them | suspect that they would really
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vary because it's open to the interpretation of the |ocal code
official.

Q (By Ms. Hol oubek) Okay. So if drywall is required to
reach the floor above a truss and a truss is in the way of that
drywal I how can the drywall reach the floor above the truss?

MR, SCHRCEDER:. (bj ection; inconplete

hypot hetical, calls for speculation.

A Well, as | answered previously | didn't study that as
part of ny work in this matter. Just speculating, | nean, |
think there -- if the fire resistance rating is required to

reach the underside of the floor there would be other neans of
providing that other than drywall. Non-conbustible insulation
with some type of a fire rated fire stop or seal ant.

If the attenpt was used to nmake drywall -- to use
drywal | then, as | said, | suppose one way of doing it would
have been to termnate the drywall at the underside of the
bottom cord and sinply cut panels and in-fill between the
trusses.

But, | have no idea if that was done. |'mjust kind
of speculating as to how that could be done.

Q (By Ms. Hol oubek) When you say cut panels to in-fil
bet ween the trusses do you nean between say two separate trusses
spaced apart on a wall?

A Correct. Between the trusses.

Q Ckay. Prior to 2013 was it conmon to conplete fram ng
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to dry-in status before installing drywall?

A So, again, | didn't study that.

One of the things that | did study as part of this was
the commercial success of the M Tech FWH hanger, which is based
on the 339 patent. And | provide opinions in ny second
declaration in the Secondary Consideration section. And sone of
those opinions relate to comrercial success and |ong-term
unful filled market need.

So based on that | would say that no, that was not
common because the FWH hanger enabled that, it was very
successful .

Q So you nentioned that the |BC came out in 2000.

I's that correct?

A The first edition is in 2000, and then it is typically
re-issued every three years.

Q Do you know when the FWH first cane on the market?

A | believe it's shortly after the priority date of the
339 patent. So | believe it was approxi mately 2014, somewhere
in that time period.

Q Ckay. So are you saying that between the year 2000
and the year 2014 no firewalls were conpleted such that rough --
or such that roof dry-in was achieved before drywall was
i nstal | ed?

A No. |'mnot saying that at all.

| think in ny previous answer | said | have not
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studied that as part of this matter.

| suspect based on the opinions in the study that |
did of conmmercial success and |ong termunnmet market needs that
it was not a common practice. But, | can't tell you it was
never done.

Q Ckay. So is your understanding of long felt need
purely fromthe declaration submtted by others in this
proceedi ng?

MR. SCHRCEDER: (bj ection; vague.

A Vell, it's not just the declarations. | think it's
the entirety of the exhibits and the docunents cited in ny
second decl aration; so emails, correspondence, deposition
testinony, deposition exhibits and the |ike.

Q (By Ms. Hol oubek) So you don't have any persona
experience that affects your understanding of firewall
construction in the years between 2000 and 2013.

Is that correct?

MR, SCHRCEDER: (bj ection; vague, msstates prior

t esti nony.
A Yeah, I'msorry, if you could repeat the question.
m ssed a part of that.
M5. HOLOUBEK: |'mgoing to ask the Court
reporter can you pl ease repeat the question
THE REPORTER "Q So you don't have any

personal experience that affects your understanding of firewall
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construction in the years between 2000 and 2013.

I's that correct?"

A Yeah, no. That's not correct.

| think as | testified previously part of ny
responsibilities at USG during the tinme period from 1993 to 2002
i nvol ved both | aboratory and field inspections, interface
support related to fire resistant construction.

Specific to the question of installing joist hangers
prior toinstalling drywall | don't recall experience wth that
particul ar issue.

| do recall that at the time period that | worked at
USG t he question of noisture damage and nold was very
significant. So the whole idea of protecting drywall from
moi st ure because of concern about noisture damage and nold |
have quite a bit of experience with. That was very much a hot
topic while | was at USG

Q (By Ms. Hol oubek) Okay. Because of that nold issue
you woul d agree that the strong preference was for -- prior to
2013 was for framng to be conmplete to dry-in status before
installing drywall.

I's that correct?

A | would say that certainly was the preference. |
think there was a struggle as to how to acconplish that.

Q So you're saying between the year 2000 and 2013 a

contractor would not know how to achieve framng to dry-in
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status before installing drywall?
MR. SCHROEDER:  Obj ection; vague.

A Well, that's a very general question. | think it
depends on the construction, right. |t depends on how that
supporting structure is assenbl ed.

Again, if your question is specific to joist hangers
and Type IIl construction and nmaeking that connection in order to
satisfy both the desire to achieve the preferred sequence of
installing the joist hanger first and then the drywall as well
as satisfying the structural requirenments, the fire
requi renents, the cost requirenments, yes, | think that was a
struggle. And for the sane reasons | cite in the Secondary
Consi derations part of ny report that did establish a |ong term
unnmet mar ket need.

But, your question seens to be nmuch nore general than
t hat .

Q (By Ms. Hol oubek) It is nore general

So setting aside firewalls or joist hangers
specifically intended for use with firewalls wasn't it comon in
just general building construction to conplete framng to dry-in
status before installing, you know, nold susceptible materials
l'i ke drywal | ?

MR, SCHRCEDER: (bj ection; scope, relevance.

You nmay answer.

A Yes. So, again, | did not study that specifically as
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part of this investigation.
| can tell you that during my time in USG over those
nine years that was very nmuch an evolving topic. Because the
whol e concern about nol d arose because construction practices at
that time did not necessarily recognize the inportance of
keepi ng gypsum based materials conpletely dry. And, therefore,
when nol d i ssues arose the desire to change the construction
sequence intensified.
Q (By Ms. Hol oubek) When did you | eave US Gypsunf
A 2002.
Q Ckay. So what did you do between 2002 and 20137
A So between 2002 and 2011 | worked for a conpany call ed
Packer Engi neering. Between 2011 and even beyond 2013 | worked
for a conpany called CTL G oup.
Part of ny work with both of those conpanies was to
resol ve construction rel ated problens, and many of those
probl ens related to building envel ope issues. So | conducted
water testing. | would design repairs. | would inspect
exi sting buildings when a client had a noisture | eakage rel ated
| ssue.
Q So all the buildings you inspected in that 2002 to
2013 tinme frane had noisture | eakage issues.
I's that right?
A No. That's part of what | did. That was not

exclusive to what | did.
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| also got involved in simlar investigations for
structural problenms, for exanple, or for building code related
i ssues. But, a good part of it | think was noisture | eakage
rel at ed.

Q Did you ever see a building construction where fram ng
was conplete to dry-in status before gypsumwas installed?

A | likely had. | nean | can't cite you a specific case
frommenory. But, part of nmy work involved single famly hones
and certainly that is the typical practice in single famly
construction.

Q The typical practice in the single famly construction

is to conplete framng to dry-in status before installing

gypsum
I's that correct?
A Vell, currently it certainly is. | mean | can't tell
you it's been that way historically. But, yes, | would say the

recognition today is that a paper faced gypsum panel product
wi || degrade and potentially harbor nmold if it's allowed to get
wet. So the preferred sequence is to dry in the building prior
toinstalling the interior drywall.
| would say based on ny experience in single famly

home construction at |east today that is the typical practice
that is foll owed.

Q In the 2000 IBCis there any requirenent or gui dance

to conplete framng before installing nold susceptible
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mat eri al s?
MR, SCHRCEDER: (bj ection; foundation.
You may answer.

A. You know, not that |"'maware of. | didn't
specifically search for that requirenment. There are probably
requi renents that just sinply address habitability and the need
to prevent noisture damage. But, to ny know edge there is
not hi ng as specific as what you asked about.

Q (By Ms. Hol oubek) To your know edge were there any
| ocal codes that required conpletion of fram ng before
installation of nold susceptible materials?

MR, SCHRCEDER: (bj ection; foundation, objection,
scope.
You may answer.

A Yeah. Again, | didn't study that as part of ny work
inthis mtter. As | testified, ny experience with |ocal codes
Is that the codes thenselves vary widely. And there is further
variation in the way the building code official may interpret
the local code. So, no. | didn't study that. And | suspect
that it may -- it may vary based on the locality.

Q (By Ms. Hol oubek) | want to hand you Exhibit 1033.

Do you recogni ze this docunent?

A | do.

What is this docunent?

A Vell, this is an ASTM st andard t hat addresses
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application and finishing of gypsum board, and nore specifically
it is the edition that was originally approved in Decenber of
2000 and published in 2001.

Q Ckay. So you woul d agree that before 2013 a skilled
artisan woul d have been aware of this ASTM specification for
application of gypsum board.

I's that correct?
MR. SCHRCEDER: (bj ection; foundation.
(bj ection, vague.

A Yeah. | would agree with that in the sense that ASTM
standards are generally accepted standards. So, yes.

Q (By Ms. Hol oubek) | apologize, at least in nmy version
sone of the pages are out of order. But, if you turn to Page
3 -- labeled Page 3 -- do you see Section 4.27?

A | do.

Q Section 4.2 on Page 3 states, gypsum board shall be
protected fromdirect exposure to rain, snow, sunlight, or other
excessi ve weat her conditions.

I's that correct?

A That's correct.

Q Way woul d the ASTM specify that gypsum board shoul d be
protected fromthese weat her el enments?

A Vell, | think this is consistent with ny prior
testinony. There was a grow ng recognition during this tine

period of the seriousness of noisture danage and nold to gypsum
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to a paper faced gypsum product such as gypsum board.

So | suspect that the protection requirenent from
rain, snow, or other excessive conditions relates to noisture
damage concerns. The protection from sunlight probably relates
to W -- or ultraviolet -- related |ight concerns and the fact
that if the paper on a gypsum board is subject to significant W
degradation you may not be able to finish it properly.

Q G ven this ASTM specification would a skilled artisan
install sheathing in an environment that woul d be exposed to
t hese weat her el enents?
MR. SCHRCEDER. (bj ection; vague. bjection;
f oundat i on.
A Yeah. | don't know that. That's a very general
questi on.

| would agree that a skilled artisan should know t hat
that is not the preferred approach; whether it was al ways done
that way |I'mnot sure. Based on ny experience with construction
| suspect that it wasn't.

Q (By Ms. Hol oubek) So this specification is from 2001
Correct?

A So this was published in May of 2001

Q Ckay. So are you telling me that from 2001 to 2013
all gypsum products were installed before framng to roof dry-in
status was conpl ete?

MR. SCHRCEDER: (bj ection; vague. Cbjection;
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m scharacterizes prior testinony.

A Yeah. |'mnot saying that at all. | did not testify
that | thought all gypsum products were installed prior to the
dry-in of the building.

What | said was that | think a skilled artisan would
recogni ze that that is not the preferred approach. But, based
on my experience with construction the preferred approach is not
al ways fol | owed.

Q (By Ms. Hol oubek) |Is the preferred approach usually
fol | owed?

A Well, again, it depends. In construction tine is
money. So if a limted anmount of gypsumwall board needed to be
installed to enable the rest of the structural franme of the

building to be constructed, right, such as a joist or truss

connection to a wall. | would suspect that there were tines
when that was done. | can't give you a percentage on that.
Q Is it your belief that firewall construction prior to

the introduction of the DU hanger required gypsumto be
install ed before any joist hangers were installed?
MR. SCHRCEDER: (bj ection; vague. (bjection;
f oundat i on.
You may answer.
A Yes. So your question was specific to firewall
construction and joi st hangers.

[''maware that the DU hanger required the drywall to
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be installed prior to the hanger. |'mnot aware of any other
joi st hangers that woul d have enabled a different series --
sequence of construction during that time period.

And, again, based on the opinions | provide in the
Secondary Consi deration section of ny second declaration |
suspect that there weren't any, or if there were sone they
certainly weren't w dely used.

Q (By Ms. Hol oubek) So before the DU hanger cane out
firewal | assenbly that involved a joist hanger had to use a
hanger other than the DU hanger.

I's that correct?
A Presumabl y, vyes.
MS. HOLOUBEK: We've been goi ng about an hour.
Should we take a short break?
MR SCHRCEDER:  Yes.
(Di scussion was had off the record.)

Q (By Ms. Hol oubek) So, M. Kaczkowski, did you speak
to anyone during the break about the substance of this
deposi tion today?

A About the substance of the deposition, no. W had
sonme idle small talk in this roombetween the people that were
here, but nothing substantive.

Q Ckay. |'mgoing to hand you what's al ready been
marked as Exhibit 1034. Do you recognize this Exhibit 10347

A | do. So this appears to be the cover and sonme

a
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excerpts fromthe 2012 edition of the International Building
Code.

Q And are you famliar with the 2012 Internationa
Bui | di ng Code?

A Ceneral ly speaking I am yes.

Q Ckay. You woul d agree that the 2012 Internationa
Bui I di ng Code was published before 2013.

I's that correct?

A Yeah. |Independently | don't know that. If I'm
| ooking at the third page of the exhibit that you handed me it
says first printing May, 2011, second printing June, 2011. So
fromthat | woul d assune that yes, this docunment had severa
printings prior to 2013.

Q Ckay. Please refer to Page 40 of this exhibit, and
that's the page nunber on the bottom center of the page.

A |'ve got it.

Q Do you see the section entitled Section 714,
Penetrations?

A | do.

Q So Section 714.1 indicates that the section shall
govern the naterials and nethods of construction used to protect
t hrough penetrati ons and nenbrane penetrati ons of horizontal
assenblies and fire resistance rated wall assenblies.

I's that correct?

A. That's correct.
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Q And earlier we were tal king about through penetrations
and nmenbrane penetrations.
Do you recall that?
A | do.
Q So a menbrane penetration is a penetration that goes
t hrough one side but not out the other side of a sheet of
drywal | .
I's that correct?
A Yeah. It's my understanding that that is correct in
terns of howthe IBC defines it.
Q Ckay. And as the IBC uses it a through penetration is
a penetration that goes fromone side -- into one side and out
t he ot her.
I's that correct?
A My understanding is that is correct.
Q Ckay. So at the tine of this |IBC Code --
I nternational Building Code -- you woul d agree that penetrations
through fire rated wall assenblies were needed to pass necessary
structure, like trusses or pipes.
I's that correct?
MR. SCHRCEDER: (bj ection; vague.
A They can be depending on the construction, yes.
Q (By Ms. Hol oubek) And you woul d agree that
penetrations through firewall assenblies were perm ssible under

this Code so long as the penetrations were protected by an
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approved fire stop system and coul d pass testing.
I's that correct?
MR, SCHRCEDER: (bj ection; vague.

A Yeah. | nmean | don't know if there is other
di nensional restrictions that are in here. But, yes. | would
agree that the Code did permt that subject to the requirenents
of the Code.

Q (By Ms. Hol oubek) Ckay. Wsat were sone comon
materials for fire stop materials prior to 2013?

A Well, there's various mastics, sealants, caulks.
Typically you would often have a filler material within the
penetration, perhaps a non-conbustible insulation product of
sone type.

Q And prior to 2013 would a skilled artisan have
under stood that those fire stop materials could be used to seal
gaps that prevented the passage of fire and snoke?

A Yes.

Q And | don't recall you nentioning mneral wool as one
of those fire stops. But, would mneral wool be considered a
fire stop material ?

A I think it would be considered as a conmponent in a
fire stop material. | don't know if mneral wool by itself
woul d serve as a fire stop. But, if it could pass the test then
presumably it coul d.

Q Ckay. So would m neral wool be installed under a
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seal ant, for exanple, in a fire stop?

A That woul d be one nethod, yes.

Q And before 2013 it was well known to fill the void
spaces in the firewall assenbly with fire resistant material to
pass testing.

I's that correct?
MR. SCHRCEDER: (bj ection; vague.
You may answer.

A It was a Code requirenent. So to the extent that it
occurred yes, | think a person of ordinary skill in the art
woul d be aware of that.

Q (By Ms. Hol oubek) 1've already handed you a copy of
the 339 patent. Can you turn to Colum 11 of the 339 patent?

A Ckay. [|'mthere.

Q In Lines 51 to 66 the 339 patent gives the exanple of
this hanger installed in a wall assenbly where the cavities in
the wall were filled with mneral wool insulation.

I's that correct?

A I'msorry, it starts on 51 and where does it end?

Q 66. So it's the paragraph that starts on Line 51 and
extends through 66 or 67, and the nunbers are a little bit in
bet ween the lines there.

A So this gives an exanple of a configuration which
passed an ASTM E814 test that had m neral wool in the cavity of

the wall.
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Q Ckay. And so that's -- that mneral wool in the
cavity of a wall was common in firewall assenblies prior to
2013.

I's that correct?

A In the cavity of the wall? | would say yes, that was
known.

Q Ckay. And that insulation would be inside the frane
wal | behind any drywall.

I's that correct?

A Vell, it would be in the stud cavity. So it would be
bet ween the studs and, yes, in that position it would be behind
the fire rated drywall.

Q In the area between the studs would the insulation be
packed fromthe bottomof the wall to the top of the wall?

A Vell, it would be dependent on the fire rated design.
So, again, each of these approved assenblies has specific
installation requirenents. So it nmay have required that; it may
not have.

Q Ckay. |If you had a cavity that extended fromthe
floor -- I"'msorry, fromthe bottomof the wall to the top of
the wall in between two studs and the mneral wool fills that
cavity can we assune that the mneral wool was throughout the
cavity fromthe bottomof the wall to the top of the wal
between the studs?

A Yeah. | think we could assune that it would have
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extended typically fromthe bottomplate to the top plate of the
frame wal | assenbly.

Q As it's described here in the 339 patent would that
m neral wool exist in the cavity behind where the 339 hanger was
i nstal | ed?

MR, SCHRCEDER. (bj ection; vague. bjection;
f oundat i on.
You may answer.

A Well, so the mneral wool would be present between the
studs and fromthe top plate to the bottomplate. It would be
interrupted by the stud framng. So depending on where that
fire hanger was | ocated there may or may not be mneral wool
behind the entirety of it.

Q (By Ms. Hol oubek) If the hanger was not |ocated on a
stud and it was nore over the surface of the cavity would
m neral wool be behind the hanger?

A Vell, in the conpleted installation the drywall would
be behind the hanger and the mneral wool woul d be behind the
drywal |, the fire rated drywall.

Q Ckay. You would agree that with the 339 hanger a
penetration through the drywall still exists in the final
assenbl y.

I's that correct?
A It does exist. There is |anguage which |'ve quoted in

ny declarations that warn that that opening should be m nim zed,
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and there are specific guidelines and di nensi ons provided in the
339 patent in order to acconplish that.

Q But, nonethel ess there would be a penetration through

the drywal | caused by the extension flange of the 339 hanger.
I's that correct?

A Well, there would be a slot there. The slot would
exi st between the edge of the fire resistant drywall and the
extension flange. So that would be a m nimal dinension, which
is called out in the patent as being |l ess than or equal to
one-eighth of an inch.

But, yes, that would be a nmenbrane penetration because
it penetrates the fire resistant drywall on one side.

Q When you said the dinmension of a slot would be |ess
than or equal to one-eighths of an inch is that the full width
of the slot?

A No. That would be the distance between the cut edge
and the extension flange of the hanger.

Q So how wi de would the slot be in total? About.

MR, SCHRCEDER. (bj ection; vague. bjection;
scope.

A So the teaching that is provided in the 339
specification -- and |I'm | ooking specifically at Colum 5
beginning at Line 37 -- preferably the slot has an area | ess
than or equal to six square inches and the gap between the

extension flanges and the edge of the slot is |less than or equal

U S. Legal Support | www. usl egal support.com 50




A~ W

© 00 ~N O O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Ri chard KaczkowsKki
July 24, 2025

to one-eighth of an inch.

Your question had to do with how wi de the overall sl ot
woul d be. | don't know that as | sit here. It would have to be
w de enough to accommpdate the gauge thickness of the two
extension -- back to back extension flanges and still provide
| ess than or equal to a one-eighth inch gap on either side.

But, | can't tell you sitting here exactly what that
di mensi on woul d be.

Q (By Ms. Hol oubek) The specification of the 339 patent
uses the word slot throughout the specification.

I's that correct?

A That's correct.

Q If you look at Claim1l of the 339 patent, Claim1l uses
t he word opening instead of slot.

I's that correct?

A Vell, okay. So let nme go back to ny prior answer. |
think your question was is it referred to as a slot throughout
the specification. Certainly that termis used. | can't tell
you as | sit here whether it is not also referred to somewhere
in the specification as an opening.

But, with that clarification -- I'msorry, you were
directing me to which clainf

Q Claim1l.

A Ckay. So, yes. Caim1 says cutting an opening into

an exterior edge.
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Q So what's the difference between an opening and a
slot?

A So | think a person of ordinary skill in the art would
under stand that based on the teaching in the specification and
the di mensional requirenents that | just read that this opening
woul d be very narrow, both because the specification teaches
that that gap that we di scussed between the extension flange and
the edge of the sheathing nust be less than or equal to an
ei ghth of an inch, and al so because these back to back extension
flanges are nmade of thin netal.

So | think a person of ordinary skill in the art would
recogni ze that an opening in this case is sinply this narrow
slot that is being taught by the specification.

Q You referred to the back to back extension flanges.

Do you think it's inportant for the extension flanges to be back
to back for this hanger to work in a firewall?
MR. SCHRCEDER: (bj ection; scope.

A Well, | think it's inportant for this hanger to work
inafirewall to mnimze the interruption in the fire retardant
sheathing. And that is nmentioned nunerous tinmes in the
specification. So to that extent yes, | think the back to back
extension flanges and the narrow wi dth of those flanges enabl es
the installation sequence that is being taught in the 339 patent
while at the sane tinme mnimzing the anount of fire rated

sheat hing that needs to be renoved.
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Q

(By Ms. Hol oubek) In your second declaration let's

take a | ook at Page 59.

A

If you bear with me a second I"'mjust trying to keep

these exhibits in their proper order

I"'msorry, you're directing ne to Page 59 of ny second

decl arati on?

sl ot ?

Q

A

o >» O »F

Yes, that's correct.

Ckay. |I'mthere.

Do you see the two figures on Page 59?

| do.

If you look at the left hand -- |'msorry.

The right-hand figure shows an opening in the drywall.
I's that correct?

That's correct.

Woul d you describe this opening in the drywall as a

Yeah. | --
MR, SCHRCEDER: |1'mgoing to object to scope.
You may answer.

Yes. So | have not offered a definition of a slot

ot her than as taught by the 339 specification. That |ong narrow

opening to ne obviously would be a slot. | can't tell you how

w de that opening woul d becorme until it ceases to be a slot.

Certainly what is showmn here is nore of a cutout and

| ess of a slot than what is taught by the 339 specification.
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Q (By Ms. Hol oubek) In the 339 specification --
actual 'y, quick question about your previous answer.

You nentioned that that figure on Page 59 shows a
cutout. |s a cutout an opening?

A A cutout is an interruption in the drywall. |'m not
sure to what extent it forns an opening, but it's certainly a
cutout or an interruption in the fire resistant drywall.

Q I's the -- does the figure on the right-hand side of
Page 59 show an opening in the drywall?

A Again, the top of the slot in the 339 patent per the
patent clainms is an opening that opens outwardly. And | agree
wth that teaching for the reasons that are discussed in the
decl aration. Wether the cutout that is shown here is a slot or

whet her that constitutes an opening to the top edge or to the

face | haven't studied that. | didn't offer an opinion on that.
Q Well, this is a figure on Page 59 in your declaration
Correct?
A It is, yes.

Q And you reviewed the | anguage of the clainms. Correct?
A Correct.
Q But, you're telling ne that sitting here you can't
tell me if that cutout on the right side of Page 59 is
consi dered an opening in the context of the 339 clains?
I's that right?

A Vell, | certainly don't knowif it's considered to be
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an opening in the context of the Robinson prior art. There
certainly is no discussion in Robinson for cutting such an
openi ng or how such an opening woul d be characteri zed.

Q | didn't ask about whether it was an opening in the
context of Robinson; | asked whether it was an opening in the
context of the 339 patent claimns.

A So | eaving the question of slot aside because, as |
said, | haven't studied how wi de a cutout would need to be
before it stops becomng a slot. But, this is open to the top
ina simlar manner to the slot in the 339 patent.

Q So you woul d agree that this cutout shown on the
ri ght-hand side of Page 59 is an opening as that termis used in
the 339 patent clains.

I's that correct?

A | don't know that | would agree it's an opening as
it's used in the 339 patent clains because the 339 patent clains
di scuss the opening as resulting froma specific process of
cutting the slot, right, and describes the resulting opening,
and specifically describes the edge fromwhich the opening
opens.

This nerely shows a resulting cutout. The
configuration -- again, if you | eave the question of how w de a
cutout can be before it ceases becomng a slot | would agree
that this is open to the top edge in a simlar manner as taught

in the 339 patent claim
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Q So you woul d agree then that this cutout shown on the
right-hand side of Page 59 here opens outwardly fromthe
sheat hi ng.

I's that correct?

A Again, | don't know that.

The term opening outwardly is specific to the 339
patent. And it's specific to the cutting operation and then the
resul ting configuration of that cut slot. This clearly
appearance wise is simlar in the sense that it has an opening
along the top edge of the fire rated drywall.

Q So is it your position that because it's sinply a
figure showing a cutout you can't tell whether that cutout opens
outwardl y?

A So nmy opinion on the opening outwardly in the 339
patent is not just based on a figure. |It's based on the
teachi ngs and the specification and the | anguage that is in the
claim

Q Can you show ne where in the text of the 339 patent
t he patent teaches opening outwardly?

A That | anguage - -

MR. SCHRCEDER: (bj ection; vague.

A That | anguage does not appear in the specification.

It does appear in the claim

Q (By Ms. Hol oubek) You would agree that the | anguage

of the clains has to be supported by the specification.
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I's that correct?

A It has to be supported --

MR, SCHRCEDER: (bj ection; foundation.

You nmay answer.

A It has to be supported by the specification. But, it
certainly does not need to appear as cited in the claim It
only needs to denonstrate that the inventor was in possession of
the clainmed information and it needs to be clear enough that a
person of ordinary skill in the art would understand what is
being clainmed. And for the reasons cited in ny declaration |
bel i eve the specification acconplishes that.

Q (By Ms. Hol oubek) Can you show ne where the
speci fication acconplishes what you say is the concept of
openi ng outwardly?

MR. SCHRCEDER: Can you repeat the question?

MS. HOLOUBEK: (Go ahead.

THE REPORTER "Q Can you show ne where the
speci fication acconplishes what you say is the concept of
openi ng outwardl y?"

A So in nmy second declaration | discuss the |anguage in
Cains 1 and 27 rel ated to opening outwardly, and the antecedent
-- antecedent basis manner in which the edge was referred to. |
then make reference to -- starting in Paragraph 52 | nake
reference to how that way in which the clainms would be

interpreted by a person of ordinary skill in the art is
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supported by sections of the specification and figures.

So, for exanple, in Paragraph 52 | make reference to
Figure 9 of the 339 patent. | make reference to the tenplate
that is shown in Figure 16 of the patent. | nake reference to
ot her sections within the specification. And then | also offer
the opinion that a posit understanding of what is being clained
woul d be facilitated by the fact that face and edge are terns of
art that are used with gypsum panels. So the face typically
refers to the large planar surfaces at the front and rear, and
the edge would refer to the edges that are along the perineter
of the panel.

Q (By Ms. Hol oubek) So ny question was where the
concept of opening outwardly was included in the specification;
not figures, not anything external to the specification, but the
speci fication.

Can you point me to where in the witten words of the
specification the concept of opening outwardly is explained?
MR. SCHRCEDER:  (bj ection; vague.
You may answer.

A So as | think | responded in a previous question, the
term openi ng outwardly does not appear in the specification nor
in a designation within the figures.

| think the claimlanguage which relates to both the
cutting step as well as the resulting appearance of the cut and

the manner in which the edge is referred to and specifically --
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and is specifically identified as the edge, along wth the
figures and specification |anguage that | cite which do not

i ncl ude the termopening outwardly, allows a person of ordinary
skill in the art to recognize that the limtation in Caiml
that reads cutting an opening into an exterior edge of the fire
retardant sheathing, the opening extending through a front face
of the fire retardant sheathing, and through a rear face of the
fire retardant sheathing, and opening outward fromthe exterior
edge of the fire retardant sheat hing.

So the exterior edge is clearly the edge which was
cut. Not the face, not the rear face, not the front face, but
in this case the top edge. The fact that the opening opens
outwardly nerely neans that the opening -- its outward direction
is at the top of the panel towards the top

Q (By Ms. Hol oubek) And you're relying on that
under st andi ng based on other words in the claim

I's that correct?

A I'mrelying on that understandi ng based on the words
inthe claimand the reference portions of the specification and
figures in ny report.

Q So | guess that's been ny -- go ahead.

A And the fact that face and edge are terms of art when
referring to gypsum panel s and gypsum sheat hi ng.

Q So | guess that's been ny question, though, is what

are the sections of the specification that you're citing as
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support for the concept of opening outwardly?
MR, SCHRCEDER: |'m going to object; asked and
answer ed.

A So in Paragraph 53 | again provide the opinion that |
think | just summarized that the edge -- which is identified as
t he edge from which the opening opens outwardly is clearly
defined by the clains and the specifications. So it is the
exterior edge which, as shown in the figures, would be the top
edge of the panels. The opening that exists at the top does
open outwardly. It is open to the outside in the area above the
fire rated sheathing panels. And it is that fact that it is
opened outwardly at the top that enables the drywall to be
i nserted and noved or arranged upward in the manner that is also
taught in Cainms 1 and 27.

So | think a person of ordinary skill in the art would
understand that. He would understand where the opening is per
the teachings of this patent -- that it exists at that top
edge -- and that it opens outwardly. It is open at the top in a
manner that would enable that insertion and noving and arrangi ng
step to be acconplished.

Q (By Ms. Hol oubek) So you referred in that answer to
Par agr aph 53.

I's that correct?

A. VWll, | think | referred in total to the explanation

that | provided in this second declaration related to this claim
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| anguage, and so that would start at Paragraph 39 and it woul d
continue through Paragraph 54.
It's also addressed in ny first declaration.

Q Looki ng at Paragraph 53 you woul d agree that Paragraph

53 just refers to the clains.
I's that correct?

A Par agraph 53 does refer to the clains.

Q Ckay. And in Paragraph 54 you're referring to the use
of the tenplate shown in Figure 24.

I's that correct?

A So in 54 1 make reference to Figure 16. | nake
reference to Line 6 -- pardon ne, Colum 6, Lines 32 and 34 of
the specification, the nodified Figure 9 that | added here.
Colum 6 Lines 8 through 10. Columm 6 Line 35.

Q Colum 6 Lines 8 through 10 that quote refers to how
you insert a cutting tool.

I's that correct?
MR. SCHRCEDER:  (bj ection; vague.

A Vell, it talks in general about how you insert the
cutting tool, but also where you insert the cutting tool. You
insert it into the guide slot.

Q (By Ms. Hol oubek) That guide slot is referring to the
guide slot in the tenplate.

I's that correct?

A. That's correct.
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Q Columm 6 Lines 8 through 10 that you just quoted there

does not tal k about the resultant opening.
I's that correct?

A Colum 6 Lines 8 through 10 tal k about the tenplate

and the guide slot, so yes, that's correct.

| think, though, if | could add to that answer the
description of the cutting process allows a person of ordinary
skill in the art to understand how the cut is nade and to which
edge or exterior edge the cut initiates from

Q Ckay. So |ooking at the patent, Claim1l of the 339
patent -- actually Aaim1 of the 339 patent.

Let me know when you are there.

A Ckay. | have it.

Q Caiml. First twolines of Claim1 refer to a nethod
of constructing a fire resistant wall assenbly.

I's that correct?

A That's correct.

Q In your own words what is a fire resistant wall
assenbl y?

A Afire resistant wall assenbly would be a wall
assenbly that carries a recognized fire rating or offers a |l eve
of protection against fire that is recognized as conplying with
Code requirenents.

Q And a fire resistant wall assenbly is nade up of many

different el ements.
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I's that correct?
MR SCHRCEDER  (bj ection; vague.

A It's made up of several different elenments, | would
agree with that.

Q (By Ms. Hol oubek) Does an individual hanger have to
have been rated for fire resistance to be part of a fire
resistible assenbly?

A No. The hanger would need to be tested in a
configuration which reflects the manner in which it will be
installed in a fire resistive wall assenbly. The hanger itself
does not carry a fire rating.

Q Caim20 refers to the term planar extension plates.

I's that correct?

A. That is correct.

Q In your own words how would you define the term
pl anar ?
A | woul d define planar as existing in one plane. In

ot her words, two dinmensional obviously neglecting the thickness
of the plate.
Q Paragraph 19 of your second decl aration states that

you agree that a plate is a snooth, flat, thin piece of

materi al .
I's that correct?
A |'msorry, Paragraph 19 of the second decl aration?
Q Yes.
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A Yes. Just reading the statement into the record |
agree with Sinpson that a plate is a snooth, flat, thin piece of
material. And, yes, that does appear in Paragraph 19 of ny
second decl arati on.

Q So is it your position that a plate does not have
bends?

A So if you could define what you mean by a bend.

Q What do you nean by the term bend?

What do you interpret the termbend to be?

A Ckay. So a bend by itself could nean several
different things. You can have a bent plate; so in other words,
you start with a plate which is a thin, flat, piece of materi al
but you put a bend init, like a ninety degree bend. So now you
have two plate sections of considerable size that are separated
by a bend.

So | think the termplanar extension plate is used to
mean that this is not a bent plate. This is not a curved plate.
That it is a plate that exists in one plane.

| woul d distinguish that type of a bend fromthe de
m ni nus bend that is used when a product such as this hanger is
formed from netal.

So your question was woul d a planar extension plate
include a bend? | think if that plate has a bend which is an
I nherent part of the formng process and is a de m ninus bend

that is used to connect that plate to another elenent, such as a

U S. Legal Support | www. usl egal support.com 64




A~ W

© 00 ~N O O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Ri chard KaczkowsKki
July 24, 2025

flange or what have you, | would consider a portion of that bend
to be part of the plate.

Q What is your definition of a de m ninmus bend?

MR. SCHRCEDER: (bj ection; vague.

You nmay answer.

THE WTNESS: (kay.

A So in formng netal you can't formit and bend it at a
ninety degree angle. That's well understood by engi neering
mechani cs.

So a de mninus bend woul d be a bend on the order of
maybe a couple of times of the plate thickness and radius, which
is really there because you cannot formthat bend any tighter in
a practical sense without fracturing the plate.

Q (By Ms. Holoubek) 1Is it your position that a flange
can al so have bends?

A Yes.

Q So what's the difference between a flange and a plate?

A Vell, that's addressed also in ny second decl aration.
But, just generally speaking a plate is a nore limting form of
the termflange. So in other words, a flange is not necessarily
a planar plate. It may be a planar plate. It may be several
pl ates that have a bend between them

Q Is it your position that the term planar extension
plate as used in the clains is not flat?

MR. SCHRCEDER: (bj ection; vague.
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A [t's my opinion that the term planar extension plate
consists of a plate which is a flat, thin piece of netal as we
di scussed in Paragraph 19. But, that plate also would include
portions of these de mi ninus bends which nust be there in the
process of formng the plate. You can't formthe plate wthout
t hem

So it's ny opinion that a flat -- that a planar plate
is flat. But, it can also contain these bends or a portion of
these bends at either end that result fromthe formng
operati on.

Q (By Ms. Hol oubek) Looking at the 339 patent would you
agree that Caim1l5 refers to a first extension flange?

A C aim 15?

Q Yes.

MR, SCHRCEDER: Can you actually repeat the
question?

THE REPORTER "Q Looking at the 339 patent
woul d you agree that Claim1l15 refers to a first extension
fl ange?"

A So | would agree that in daim115 the terma first
extension flange appears.

Q (By Ms. Hol oubek) Would you agree that Caim 20
refers to a first planar extension plate?

A So G aim20 includes the termfirst and second pl anar

extension plates, so yes. It does refer to a first planar
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extension plate.

Q (By Ms. Hol oubek) Can you turn to Figure 7 of the 339
pat ent ?

A Got it.

Q Looking at Figure 7 of the 339 patent can you identify
for me where the difference lies between a first extension
flange and a first extension plate?

MR, SCHRCEDER: (Cbjection; form (Qbjection;
vague.

You may answer.

A So, again, as | nmentioned I think the term extension
plate is a nore restrictive termbecause as | testified in ny
opi nion a person of ordinary skill in the art woul d understand
that a plate, and nore specifically a planar plate, is a flat
pi ece of netal but, would al so understand that a portion of the
bend that nmust be used to formthis hanger configuration woul d
exi st and be part of the plate at each end.

As | testified a flange is a broader term It's |ess
restrictive than plate. So it would include potentially one or
nore plates that are joined together.

In Figure 7 what is shown here | think would be both
an extension plate and an extension flange.

Q (By Ms. Holoubek) So is it your position that in
Figure 7 an extension -- an extension flange is conpletely

coi ncident with the extension plate?
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MR. SCHRCEDER: (bj ection; vague.

A As it's drawn here this woul d appear to me to be both
a planar extension plate and an extension flange.

Q (By Ms. Holoubek) |Is there any difference in this
figure between the planar extension plate and the extension
flange?

A Inthis figure no -- or at |east not as can be
identified fromthe viewin this figure.

Q Turning to Page 57 -- I'msorry, Paragraph 57 on Page
35 of your second decl aration.

A |'"'msorry, Page 57?

Q Page 35, Paragraph 57.

A Cot it.

Q You state that the close conformance of Cainms 13 and
14 means the edge of the fire retardant sheathing is within a
short distance away fromthe exterior face of the extension
portion.

I's that right?

A That's correct.

Q Woul d one-si xteenths of an inch be considered in close
conf or mance?

MR, SCHRCEDER: |'mgoing to object to vague.
But, you may answer.
THE W TNESS: Ckay.

A | think in a previous answer | cited to a portion of
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the specification which | thought gave sone teaching as to what
was meant by the termcl ose conformance. And that appears in
Colum 5. [I'mlooking at Lines 37 through 39. Preferably the
slot is an area less than or equal to six square inches and the
gap between the extension flanges and the edge of the slot is

| ess than or equal to one-eighth of an inch.

So in daim13 the claimlanguage reads, positioning
the fire retardant sheathing relative to the firewall hanger so
that the edge of the fire retardant sheathing bounding the
opening is in close conformance with the first exterior face of
the extension portion of the firewall hanger.

So based on the teachings of the specification in the
claimlanguage | would say yes, a sixteenth of an inch would be
i n close confornance.

Q Ckay. Would three-sixteenths of an inch be considered
I n cl ose confornmance?

A Not based on the teachings of the patent.

Q So you're saying that based on the teachings of the
patent as shown here in Columm 5 anything | ess than or equal to
an eighth of an inch woul d be in close conformance and anyt hi ng
beyond that range would be not in close confornmance.

I's that correct?

MR, SCHRCEDER: (bj ection; vague.
A. Well, again, | don't know that | would define a

nunerical boundary for the termclose conformance. As | stated
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cl ose conformance neans it's wthin a short distance away and
corresponding in formor shape.

Q (By Ms. Hol oubek) But, you pointed ne to a nunerica
value in Colum 5 of an eighth of an inch

I's that right?

A | pointed you to a section of the specification which
infornms a person of ordinary skill in the art what is neant by
cl ose conformance in terms of this particular claim And the
specification does say less than or equal to an eighth of an
i nch.

Now, | think one can argue that you can begin to
exceed that and still be in close conformance, but certainly
anything that significantly exceeds that would not be in close
conf or mance.

Q What woul d you consider as significantly exceeding
t hat val ue?

A Sonet hing that is perhaps two or three tines that
val ue.

Q Ckay. And what's your basis for that range of
t ol erance?

A Wl |, because you al ways have tol erances in
construction. And it seens to ne that a person of ordinary
skill in the art would consider that to be a reasonable
t ol erance based on his judgnent.

Q So woul d different people consider different distances

U S. Legal Support | www. usl egal support.com 70




A~ W

© 00 ~N O O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Ri chard KaczkowsKki
July 24, 2025

to be in close conformance as aligns to the clainms here?
MR, SCHRCEDER: (bj ection; foundation.

A Vell, | think in a relative sense possibly. But, |
don't think any person of ordinary skill in the art would
consider a one inch gap to be in close confornmance based on the
teachings of this specification. So I think you do reach a
poi nt where persons of ordinary skill in the art woul d agree.

Q (By Ms. Hol oubek) But, there is a gray area where
different people using their own judgrment woul d have different
definitions of close conformance.

I's that correct?
MR. SCHRCEDER: (bj ection; vague.

A So again I'mtrying to separate the definition of
cl ose conformance in accordance with the teachings of this
patent. And the specification, as | cited, clearly defines the
termclose conformance. |It's not indefinite. |It's something
that a person of ordinary skill in the art would understand
based on reading the specification and the figures in the claim

If your question is if you take the general term close
conformance as defined by being within a short distance away and
corresponding in formor shape, yeah, then | woul d agree absent
the teachings of the specifications the person of ordinary skil
inthe art may -- or persons of ordinary skills in the art may
interpret the dinensional tolerance differently.

Q (By Ms. Holoubek) So this definition of close
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conformance that you give in Paragraph 57 that's different from
what the specification says is close conformance in Colum 57

A No. M definition --

MR. SCHRCEDER: | was going to object to form

You nmay answer.

A No. M definition is based on the |anguage of the
claimlimtations as inforned or taught by the specification and
the figures.

Q (By Ms. Hol oubek) Didn't you just say that the
specification clearly defined the termclose confornmance to be
| ess than or equal to an eighth of an inch?

MR. SCHRCEDER: (Cbjection; msstates testinony.

You nmay answer.

THE WTNESS: (kay.

A The specification defines -- or teaches -- the gap and
the size of the gap. And the specification, as | said, states
preferably the slot has an area |less than or equal to six square
i nches and the gap between the extension flanges and the edge of
the slot is less than or equal to one-eighth of an inch.

The termpreferably | think would apply both to the
area requirement and the size of the gap. So preferably that
gap should be | ess than or equal to one-eighth of an inch.

Since the claimlimtation | anguage tal ks about the
cl ose conformance between those two el enents that formthe gap

specification teaches a person of ordinary skill in the art what

U S. Legal Support | www. usl egal support.com 72




A~ W

© 00 ~N O O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Ri chard KaczkowsKki
July 24, 2025

I's meant by close conformance as taught by this patent.

Q (By Ms. Hol oubek) And what is that teaching in the
specifications to the termclose confornance?

MR. SCHRCEDER: (bj ection; asked and answered.

A Preferably the gap should be | ess than or equal to an
ei ghth of an inch.

Q (By Ms. Hol oubek) But, that's not what you defined
cl ose conformance as in Paragraph 57.

I's that correct?

A Vell, | don't think it's inconsistent. | defined
cl ose conformance as being within a short distance away and
corresponding in formor shape to the exterior face of the
extension portion. So | think the plain and ordi nary meani ng of
cl ose conformance is exactly that.

Now, when you read the claimlimtation with the
under st andi ng of what a person of ordinary skill in the art
woul d understand cl ose conformance to nean and you conbi ne that
with the teachings of the specification | think the termis very
definite. It's very clear what the inventor is trying to say by
the term cl ose confornance.

Q So woul d five-sixteenths of an inch be considered in
cl ose conformance as taught by the specification?

A Vell, again, | think | testified that once that gap
starts to significantly exceed then it's clearly not in close

conf ormance because preferably it should be | ess than or equal
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to an eighth of an inch.

Q |'msorry, you said once the gap starts to exceed.
But, you didn't provide a val ue.

A No. | didn't.

Q Ckay. So once the gap starts to exceed when does it
beconme not in close confornmance?

MR, SCHRCEDER: (bj ection; asked and answer ed.
You may answer again.

A Yes. So | think at five-sixteenths of an inch you are
more than twice the preferred gap value. So yes, | think that
once you reach that |evel of gap you are exceeding the preferred
range that is taught by this patent.

Q (By Ms. Hol oubek) Would five-sixteenths of an inch be
consi dered a short distance away?

A A what ?

Q Wul d five-sixteenths of an inch be considered a short
di stance away?

A Wel |, again, have you to take the definition and
conbine it with the teachings that are in the specification
right, because I"'mapplying that termas it is defined -- or as
it is intended to be defined by the inventor for that specific
claimlimtation, right.

So if you're asking ne that putting this patent aside
and sinply referring to close conformance in general | think

woul d need nore information to answer that question.
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Q Paragraph 57 in your declaration doesn't refer to

anything in the specification.
I's that correct?

A Paragraph 57 does not. But, certainly other portions
of the declaration that are in the same section addressing
Cainms 13 and 14, close conformance, do. So you can't read the
paragraph in isolation. You need to consider all the statenents
and references within the declaration -- or within the second
decl arati on.

Q So what's provided here in Paragraph 57 is not then a
conplete definition of what close conformance neans in the
context of this patent.

I's that right?
MR. SCHROEDER:  Obj ection; vague.

A Yeah. Again, | think what is provided in Paragraph 57
I's what a person of ordinary skill in the art woul d understand
to be the ordinary meaning of the termclose confornmance.

This section, which consists of Paragraphs 56 through
59, discusses how that termclose conformance is used within the
context of the claimlimtation and the teachings in the
specification and figures.

Q (By Ms. Hol oubek) So given that would a gap of
t hree-si xteenths of an inch be considered in close confornance
for the 339 patent clains?

MR, SCHRCEDER: (bj ection; asked and answered.
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M5. HOLOUBEK: |'ve not asked about
t hree-si xteenths of an inch yet.

A Yeah. | don't knowif | can draw a specific -- well,

okay. Let ne back up.

| think three-sixteenths is a sixteenth of an inch
greater than the preferred value, so | think it wuld be
reasonabl e for a person of ordinary skill in the art to say that
wel |, okay, that's still within the bounds of what this
particul ar patent teaches it means as being in close
conf or mance.

Q (By Ms. Hol oubek) Can a given firewall assenbly be
gi ven approval by one fire inspector but be denied by another
fire inspector?

A Vel |, again, that's a hypothetical question. Based on
my experience in dealing with Code officials and fire inspectors
they are -- they nake decisi ons based on specific Code
requi rements. They al so nake sone deci sions based on their
j udgnment and experience, right. So things |ike precision of
installation -- the short answer to your question is question.
| mean | have seen that happen.

Q Are you famliar with drywall cutting tools?

A To a general extent, yes.

Q Are nost drywall cutting tools precise to within an
ei ghth of an inch?

A Vell, | think they can be if you have routers such as
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a roto-zip which has different cutting attachnents.

The whol e purpose of a drywall cutting tool is often
to nake an opening for sonething |ike an electrical outlet box
that has fairly tight tol erances because you need to cover that
up. So yes, it would be ny opinion, generally speaking, that
there are commercially available drywall tools that could nake a
cut within that tolerance.

Q Are there comercially available drywall tools that
cannot achi eve an eighth of an inch tol erance?

A. Vell, there certainly --

MR, SCHRCEDER: (bjection; I'mgoing to object to
foundation. Also going to object to scope.

You nmay answer.

A Yes. So it depends on what you nean by conmercially
avai | abl e drywall tool. You can use a Sawzall to cut drywal l
|'ve seen people use a Sawzall to cut drywall. A Sawzall is not
a precision cutting tool that will cut something within an
ei ghth of an inch.

Q (By Ms. Hol oubek) A couple of questions ago you
answered that there were commercially available drywall tools
that could be precise to within an eighth of an inch.

I's that correct?

A (Wtness nodded head.)

Q So in the sanme category of commercially avail able

drywal| tools are there commercially available drywall tools
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that are not precise to within an eighth of an inch?

MR, SCHRCEDER: (bj ection; asked and answered.

A Vell, so again as part of this investigation | have
not made a study of drywall tools. | have seen a |lot of drywall
being cut inthe field. | have seen drywall being cut with a
relatively high degree of precision. |'msure there are tools

avai | abl e that say they can cut through drywal!| that woul d be
| ess precise.

But, again, | believe a person of ordinary skill in
the art and an experienced drywall installer would choose the
right tool for the right job, and not sinply choose a tool that
can cut drywall but is not intended for a reasonably precise or
cl ose cut.

(Di scussion was had off the record.)

Q First question: During the break did you talk to
anyone about the substance of this deposition today?

A | didnot. | don't think | talked to anybody at al
other than the brief conversation we had here in the room

Q Ckay. And did you review any docunents during the

break?

A No. | put these exhibits back in order, but that's
about it.

Q Ckay. Is load path calculation a common task of a

construction engi neer?

MR. SCHRCEDER: (bj ection; vague.
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You nmay answer.

A A |l oad path cal cul ation can be done by a construction
engineer. It is nore the specialty of a structural engineer,
but yes, either one could do it.

Q (By Ms. Hol oubek) |Is load path calculation within the
skill set of a person who is skilled in the art as it's been
defined in this proceedi ng?

A | think in a general sense, yes.

Q Are you famliar with a M Tech FWH hanger ?

A | am general |y speaking, yes.

Q Are you aware that the FWH hanger series has different
hangers rated for different |oads?

A |'mgenerally aware of that, yes. | haven't studied
it, but yes, | amaware of that.

Q Wasn't it common for joist hangers to be designed to
carry specific |loads such that different hangers m ght have
different |oad ratings?

A | would agree with that. That's not unusual,
certainly.

Q Ckay. Let's turn in your second declaration to Page
37.

A Got it.

Q Ckay. Paragraph 63 and 64 in your second declaration
say that spacing the joists end away from Cull en's back plate

woul d change the | oad path. Correct?
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A Correct.

Q And in Paragraph 65 you raise a concern that Cullen's
side walls woul d buckle due to the change in | oad path.
I's that correct?
That's correct.

Can you turn to Figure 2 of the 339 patent?

> O >

Got it.

Q Figure 2 of the 339 patent shows kind of like a 3-D
view of the 339 hanger.

I's that correct?

A A 3-D view of the 339 hanger yes, | would agree with
t hat .

Q Ckay. And then | ooking on Page 37 of your second
decl aration you have an annotated illustration of the Cullen
hanger hol di ng a | oad.

I's that correct?

A That's correct.

Q Bot h the 339 hanger and the Cullen hanger have top
flanges that attach to the top plate.

I's that correct?

A That's correct.

Q And both the 339 hanger and Cul |l en have a back fl ange
t hat extends down fromthe top flanges and rests against the
frane wall.

Is that correct?
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A That's correct.

Q Ckay. On Page 37 of your second declaration you
illustrated the Cullen hanger holding a joist at a distance away
fromthe back flange.

I's that correct?

A That is correct.

Q And as you've illustrated here on Page 37 Cullen's
back flange extends down a distance that is about half the joist
beam | engt h.

I's that correct?

A |'msorry, could you can repeat that?

| mssed the last part of that.

Q Sure. Cullen's back flange extends down a distance
that is about half the joist beam | ength.

I's that correct?
MR. SCHRCEDER: (bjection; form (Objection; |
think it ms -- it msrepresents the docunent.

A Yes. So fromthe viewin the annotated picture on
Page 37 | can't tell that precisely. It certainly extends down
and ends sone di stance bel ow the bottom of the supported joist.

Fromthis view !l can't tell you whether it's half --
it certainly term nates short of the bottomof the joist.

Q (By Ms. Hol oubek) Okay. A second ago you said it
ended a distance below the bottomof the joist, but that's not

what you neant to say. Correct?
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A Ch, I'msorry. The back flange extends downward and
termnates at a di stance above or short of the bottom of the
j oi st.

So, thank you for allowing ne to clarify that.
But, | can't tell you whether half -- it extends
hal fway down or not as a reasonable estimate.

Q Sure. Wuld you say that it extends sort of m dway,
in a mddle range of the bean?

A Vell, again mdway is fifty percent. | can't tell --
it looks to nme like it does extend at least a third of the way
down, maybe forty percent.

It's hard to tell fromthe angle in which this is
dr awn.

Q Ckay. Looking at Figure 2 of the 339 patent the back
flange of the 339 hanger extends down about the sane di stance as
that shown for the Cul |l en hanger

I's that correct?

MR, SCHRCEDER: (bj ection; foundation.

A Yeah. Well, sanme answer. | can't tell you that it is
exactly the same distance. |t does appear to be at |east
approxi mately the same distance. |It's in the sanme nei ghborhood.

Q (By Ms. Hol oubek) GCkay. And both the 339 patent and
the Cullen hanger include flanges that extend out fromthe back
flange to where the joist would sit.

Is that correct?
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A ['msorry, could you repeat that?

Q Sure. Both the 339 patent and the Cull en hanger as
you've illustrated it here on Page 37 include flanges that
extend out fromthe back flange to where the joist would sit.

I's that correct?
MR. SCHROEDER:  Obj ection; vague.

A So in the annotated configuration that | have shown
that is correct. 1In the Cullen hanger, as disclosed by the
patent, that is not correct. The hanger as disclosed by the
patent is intended to be used in a manner in which that joist
abuts the back flange -- or is in hard contact with the back
fl ange.

Q (By Ms. Hol oubek) Got it. Thank you

A So inthis illustration by noving the joist portion --
which is shown in blue -- outward the portion that is shaded in
light red extends out fromthe back flange to the point where
the back of the joist is placed in this annotation.

But, that is based on this nodification to the Cullen
hanger and not the Cullen hanger as it's intended to be used.

Q | appreciate that clarification. So what's shown here
on Page 37 is a representation of the Cullen-Bundy comnbi nation.

I's that correct?
That's what you say in Paragraph 64.

A That's correct.

Q Ckay. And so in this representation there are flanges
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that extend out fromthe back flange to where the joist would
Sit.
I's that correct?
A That extend out to where the back of the joist or the
end of the joist as shown in this annotated figure on Page 37
woul d sit, that's correct.
Q Ckay. And the bottom of the back flange of both the
339 patent and the Cullen hanger is about even with the bottom
of the correspondi ng extension flanges.
I's that correct?
MR, SCHRCEDER: (bj ection; vague.
A Let me repeat what | thought you asked.
Q (By Ms. Hol oubek) Ckay.
A The bottom of the back flange in both hangers is

approxi mately equal to the bottom of the extension flange.

I's that the --
Q I's about even with the bottom of the extension flange.
A Even with the bottom of the extension flange.
Q Yes.
A Yes. | would agree that that's approximately correct.

Q So if you're concerned that this Cullen hanger is
modi fied in the conbination here in Paragraph 64. |If you're
concerned that that hanger m ght buckle due to the joist being
spaced apart fromthe back flange aren't you equal ly concerned

that the 339 hanger m ght buckle for simlar reasons --
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A No.

Q -- since its conponents are |ocated in about the sane
pl ace?

A No.

Q And why not ?

A Well, for several reasons. The hanger that's shown in
Figure 3 -- Figure 2 of the 339 patent has those extension
portion consisting of two separate flanges in a back to back
confi gurati on.

The extension portion of the Cull en-Bundy conbination
that | show on Page 37 consists of individual plates that are
separated. So in that configuration they would, first of all
be nore prone to buckling.

Secondly, typically when a hanger product is
introduced into the commercial market place there is an effort
to cost optimze it, right, which just nakes sense. |If you are
going to sell a hanger you want to make it as inexpensively as
possi bl e yet still have it serve its intended purpose.

So not only would this Cul | en-Bundy conbination |
think be nore prone to buckling, it is being nodified fromits
original intent -- and the original intent was that the end of
that joist be butted up and in contact with the outer surface of
the back flange. And in that configuration you not only have a
| ower resulting nonment, but the manner in which the hanger

resists that noment is nodified because now as that joist
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attenpts to rotate the bottomof the joist can bear on the wall
and provi de some additional resistance.

So in order to modify this hanger as shown you woul d
have to significantly increase the netal thickness. |If you nake
the reasonabl e assunption that it was -- that its design was
optimzed for its original intended purpose and that woul d
i ntroduce a significant cost increase. And as | pointed out in
t he Secondary Consideration section one of the secondary
considerations | |ooked at was skepticism And part of the
docunentation that | cite supporting the skepticismis the
i ncreased cost.

So the constructional concern here | think is twofold.
| think even given the geonetrical simlarities that you asked
me about | think that if each of these products were nmade of a
simlar gauge | still think the Cullen-Bundy conbination would
have a weaker capacity, but also it would require a significant
nodi fication fromits original intended use in ternms of
i ncreased thickness. And | think that would then introduce the
i ssue of skepticismas to whether this could be a nmarketable
hanger given that price increase.

Q So taking the first one of those you said that if this
hanger shown on -- in the configuration on Page 37 and the 339
hanger were made of simlar gauge netal you think that the
hanger on Page 37 woul d not be capable of handling | oads as

heavy as the 339 hanger.
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I's that correct?
A That's correct.
Q If they're made of the same gauge nmetal and they have
a simlar configuration why wouldn't the hanger on Page 37 be
able to handle the same | oad as the 339 hanger?
A Well, for the reasons | discussed.

You asked me whet her the extension, the bottom of the
extension flange intersects the end of the joist at
approxi mately the same location as Figure 2, correct? The top
of the extension flange as drawn in this annotated figure is
bel ow the top of the joist, which is different than the Figure 2
of the 339 patent. So although the bottom of the extension
flange is in approximtely the same position the top of the
flange is not. So the height of that extension flange is
small er in the Cull en-Bundy conbinati on.

But, secondly as | nentioned -- as | previously
testified because here you have two plates separated by a
di stance they will have a tendency to buckle independently.

So buckling is a phenomenon where if a material is
subject to conpression it's not going to nobilize its full
strength, it's not going to yield, it's going to want to buckle
sideways. Just like if you were to take a straw and press down
onit.

So | think that in addition to having | ess materi al

here in cross section, even the sane thickness, you are also
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going to have an additional failure node with the Cul | en- Bundy,
which is going to reduce its capacity.

Q And on that buckling aspect the 339 patent hanger is
not susceptible to buckling because of that back to back
configuration.

I's that correct?
MR, SCHRCEDER: (bj ection; scope.

A Well, it's not going to elimnate the potential for
buckling. | nmean you would have to test this to see what the
actual failure node is. But, it would be not as susceptible to
buckl i ng because you have those two plates in back to back
configuration rather than a spaced configuration. So, in other
words, those two plates are going to need to buckle together
sonmehow and not buckl e individually.

Q (By Ms. Hol oubek) And you said it's also inportant
that the 339 hanger extension flange go up to the top of the
back flange.

I's that correct?

A Vell, it appears in these figures that the hei ght of
the extension flange is different, with the Figure 2 extension
flange being taller.

So the cross sectional area there is also inportant.
So, in other words, even if these two hangers were nade of the
sane gauge thickness the hanger that is shown in Figure 2 of the

339 patent would have a larger cross sectional area across that
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ext ension portion.

Q | would also like to touch on the second part of your
answer froma few questions back, which tal ked about the cost
effectiveness of requiring a heavier gauge steel for a hanger.

Are you aware that the M Tech FWH series has both a
|l ight |oad and a heavy | oad hanger?

A I''maware that they have different |oad capacities,
yes.

Q Ckay. Are you aware that one of those hangers is
actually titled a heavy duty hanger?

A It would not surprise ne. | don't think I was aware
of that specifically, but it would not surprise ne.

Q Ckay. So the heavy | oad hanger for the FWH is nade
wi th 12 gauge steel and the regular hanger is nmade with 14 gauge
steel, so that would inply that the heavier hanger is nore
expensi ve.

I's that correct?

A If all other things are equal, yes, it would inply
t hat .

Q Ckay. And in your declaration you reference a report
by -- this is in the Secondary Consideration section -- by
M chael Nel son of M Tech.

I's that correct?
A That's certainly possible. |f you can direct ne to a

speci fic page.
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Q Sure. Let ne pull out the exhibit here. [If you | ook

at Paragraph -- not paragraph. Page 6 of your declaration in

the chart of docunents you reviewed to prepare this declaration

A Correct.
Q Do you see Exhibit 2059, Declaration of M chael

Nel son?
A | do.
Q Ckay. | amgoing to hand you a copy of what's been

mar ked as Exhi bit 2059.

A So I"'msorry, perhaps | msunderstood. If | could
just clarify.

You asked me whether | reviewed the affidavit of a

M chael Nelson in preparing declaration -- ny second
declaration? O you were asking about a specific citation to
the declaration of Mchael Nelson within this?

Q My nost recent question was whether you reviewed it.

A Ckay.

Q So it would be included in that Iist.

A So the answer to the question is yes; if it's included

in the exhibit list | did reviewit even though | nmay not have
made a particular citation to it.

Q And is this Exhibit 2059 that | just shared with you
t he same declaration of Mchael Nelson that you revi ewed
previousl y?

A VWll, it appears to be. | mean there is nmany, many
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exhibits cited and | haven't conmtted themto nmenory. But,
they are both entitled Declaration of Mchael Nelson and they
are both designated as Exhibit 2059, so | would assune it's the
sanme docunent.

Q Ckay. Following Page 6 of the Nelson declaration
there is an exhibit entitled Exhibit 1.

Do you see that?

A Got it.

Q This exhibit lists the revenue generated for each
M Tech FWH generated each year.

I's that correct?
MR. SCHRCEDER: (bj ection; foundation.

A It appears to be, but if you would allow ne to review
the first six pages which | assunme explain Exhibit 1.

Q (By Ms. Hol oubek) Sure.

A So on Page 3 it says attached hereto as Exhibit 1 is a
true and correct copy of Mcrosoft Excel spreadsheet show ng
annual FWH sal es revenues for the years 2014 through April,
2025.

So, yes, | would assune that this exhibit is as
represented in this declaration.

Q And Exhibit B -- I"'msorry, Exhibit 2 is one that
lists the nunber of units sold for each of those sane M Tech FWH
model s.

Is that correct?
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A Again, reading fromPage 4 of the declaration attached
hereto as Exhibit 2 is a true and correct copy of a M crosoft
Excel spreadsheet showi ng annual FWH sales data for the years
2014 through April, 2025.

So yes, | would assune that Exhibit 2 is as you
descri bed and as represented in the declaration.

Q Ckay. So for each nodel of the FWH hanger if we have
for a given year the revenue of that hanger and the nunber of
units sold for that hanger we can cal cul ate an average price for
t hat product.

Is that fair?
MR, SCHRCEDER: (bjection -- actually, |'m going

to withdraw that objection.

A If both of those figures are accurate then yes, |
think you can cal cul ate an average price. | think that price
may vary -- it often does -- based on |ocation, quantity sold,

etc. But to calculate an average price yes, that would be a
met hodol ogy that could be used.

Q (By Ms. Hol oubek) Unfortunately the exhibit pages are
not nunbered, but in Exhibit 1 can you turn to the first page
that shows 2025 data.

A Ckay. So |'mlooking at a page that the first three
entries are 2024 and the fourth entry is listed as 2025.

I's that --

Q Yes.
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A [''mat that page.

Q Ckay. Can you save that page, and then also turn to
t he correspondi ng page in Exhibit 27?

A Ckay. |I'mthere.

Q Do you see | guess about -- let's see. About a
quarter of the way down the page on each of those pages there is
a row for FWH 3518.

Ckay. | have it.

Q Ckay.

MR, SCHRCEDER: |I'mgoing to object to this line
of questioning; it seens to be outside the scope of his Direct

t esti mony.

Q

|
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MR. SCHRCEDER: (bj ection; foundation.

You may answer.
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I n construction product sales selling price is not
often conpletely related to manufacturing costs. It's related
to demand. It may be related to the volune of sales; in other
words, if | sell a lot of product into one job I may give the
buyer a price break.

So | would certainly agree that | woul d expect a
heavi er duty hanger to have a hi gher manufacturing cost than a
| i ghter duty hanger

| woul d not necessarily expect the average sal es cost
to be conpletely reflective of the difference in manufacturing
costs. It's not like you mark everything up by the sane anount
and sell every piece for that.

Q (By Ms. Hol oubek)

MR. SCHRCEDER: (bj ection; foundation.
You can answer.
A So, again as | testified, I would expect the heavier
duty hanger to certainly have a higher manufacturing cost. The
sales price is not necessarily correlated exactly to the

manuf acturing cost, as | explained. 1| don't know and | haven't




w
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| ooked in detail at this data. | reviewed the exhibit as part
of my declaration. Since I"'mnot citing or using these

nunerical values | didn't analyze the numeral val ues.

|
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s that correct?
A. vell, it --

MR. SCHRCEDER: (bj ection; vague. Cbjection;
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f oundat i on.
You may answer.
THE W TNESS: Ckay.
A Well, the answer to your question is yes, it does.
But, | would be a little careful with sinply using the term
| i ghter duty hanger and heavi er duty hanger.

The hanger in order to be comercially viable nust
have a rated | oad capacity which is consistent with the demand
that it's going to see in the market that you're trying to sel
into. So for exanple, if you have a construction that has a
| onger span the hanger will see an increased load. |f you have
a construction that has a heavier floor |oading requirement by
Code you will see an increased |oad on the hanger.

So a manufacturer would typically offer severa
products because, again, they are trying to cost optimze the
product for its particular application. Contractor is not going
to want to buy a heavy duty hanger if all he needs is a |ight
duty hanger. But, that range should be intended to be able to
support the demand that the hanger sees over its intended
market. So a heavy duty hanger to one manufacturer may be
different than a heavy duty hanger to anot her nmanufacturer.

It's not the termlight duty and heavy duty that is
inportant. | think the more inportant thing is what is the
capacity and what is the market that you are trying to sel

i nto.
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Q (By Ms. Hol oubek) So a manufacturer may still
manuf acture an expensive hanger if there is a market need for
it.

I's that correct?

A If there is a sufficient market need in order to
justify the increased manufacturing costs for that hanger and
enable himto turn a profit, sure.

Q Ckay. (Going back to the figure on Page 37 of your
decl arati on.

And you can probably put Nelson away; | don't think we
are going to need that in the near future.

A Ckay. Ckay.

Q Coul d the concern about the buckling of side walls be
mtigated in this assenbly shown on Page 37 by using a |oad that
is lighter than a | oad that woul d ot herw se cause buckling?

A. Well, it could be, again, if that is a comercially
viabl e capacity. So, yes. The lower the |oad the |ess
potential there is to cause that buckling and the thinner the
material could be -- that could be used. However, if that |oad
is solowthat it's not commercially viable then yes, you have a
mor e i nexpensive hanger that has practically no nmarket val ue.

Q And then turning to Paragraph 65 of your declaration.

Do you actual ly know what total anmount of force
applied to this hanger woul d make the side walls buckle?

MR. SCHRCEDER: (Cbj ection; inconplete
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A No. | don't. | nean that analysis could be done if
you nmake certain assunptions about the dinmensions and the gauge
thickness. But, the opinions that |'ve offered here are really
in arelative sense. You've asked nme questions about the
conparative capacity of the Figure 2-339 hanger to the
Cul | en-Bundy hanger. And | can offer those opinions wthout
doi ng a nunerical calculation

But, no, if you want to know how many pounds it woul d
take to cause that buckling node | would need to do cal cul ations
that | haven't done.

Q (By Ms. Hol oubek) Okay. |Is it fair to say that the
magni t ude of the noment force applied to the Cul | en-Bundy hanger
depends on the | oad of the joist as one factor?

A That's one factor, yes. There is, | think, several.
But, yes, it does depend on the |oading, the designed | oading on
that joist.

Q Ckay. If we look at Paragraph 71 and 72, starting at
the very bottom of Page 39.

A | got it.
Q
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Q (By Ms. Hol oubek) But, you have no evidence rel ated

to a Cull en-Bundy hanger.
I's that correct?

A | don't. But, the section that -- yeah. The answer
to your questionis no. | don't. | only can make a reasonabl e
I nference based on the docunmentation and the comentary rel ated
to the FWH hanger as far as Exhibit 2092 is concerned.

Q Ckay. So if we turn to Paragraph 76 of your
decl arati on.

A ['ve got it.

Q I n Paragraph 76 you nention that the extension flanges
of the FWH hanger are considerably taller than the side walls
thirty, thirty-two fromCullen's hanger.

I's that correct?

A That's correct. And | think that's consistent with ny
prior testinony.

Q The FWH hanger is not identical to what's clained in

the 339 patent.
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I's that correct?
MR. SCHROEDER:  Obj ection; vague.
A Vell, I'"'mnot sure of that. The FWH hanger, in ny

opinion, certainly is based on or is consistent wwth the daiml

limtations -- and | included a claimchart at the end of this
that denmonstrates that. | did not go through every claimand
every claimlimtation relative to the FWH hanger. | only

| ooked at Claiml.

Q (By Ms. Hol oubek) Well, looking at daim1 you would
agree that the FWH hanger has features that are not nentioned in
daiml.

I's that correct?
MR. SCHRCEDER: (bj ection; vague.

A That are not nentioned in Caim1l, but there are not
i nconsistent with Claim1, yes. | nean there are dependent
clainms that had additional features.

Q (By Ms. Hol oubek) But, the FWH hanger has features
that are not recited in Caiml.

I's that correct?
MR. SCHRCEDER: (bj ection; vague.

A That is correct. But, as it relates to the secondary
consi deration issues that | have di scussed here the inportance
of the sequence of installation, for exanple, the structural
| oad conparison that we have just been discussing, the fact that

t he FWH hanger was able to achieve a docunented fire rating

U S. Legal Support | www. usl egal support.com 103




A~ W

© 00 ~N O O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Ri chard KaczkowsKki
July 24, 2025

because of the mnimal interruptions to the drywall. Those
features are certainly in the FWH hanger.

Q (By Ms. Hol oubek) But, those features are not in
Caiml.

I's that correct?
MR. SCHROEDER:  Obj ection; vague.

A Vell, and we can go through Claim1. But, certainly
sone of those features are in Caim1l, right. Cdaim1 discusses
the -- I'"'msorry, if you'll bear with me here for a second.
|'ve got too nmany docunents opened at too nany different places.

Q (By Ms. Hol oubek) Sure.

A Ckay. So your question, | believe, was there are
features of the FWH hanger that are not incorporated or that are
not addressed by the limtations in Caiml.

I's that correct?

Q Yes; that was ny question.

MR. SCHRCEDER: And | objected that that's vague.

A So | would agree with that in that there certainly are
sone dependent clains that had features. But, in Cdaiml
certainly the single nost inportant feature in ny opinion which
I's the sequence of installation, the insertion -- the initial
mounting of the firewall hanger, right. And then the subsequent
i nsertion and noving of the fire rated sheathing. That is
certainly there in Caim1l.

Q (By Ms. Holoubek) This limtation or this feature
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that you're referring to in Paragraph 76 of the extension
flanges of the FWH hanger being considerably taller height w se
than the side walls of the Cullen hanger, is that feature of
hei ght of the extension flanges present in Claim1?

MR. SCHRCEDER: |'mgoing to object to the form

of the question, but you nmay answer.

A It is not. But, it is shown in the figures of the 339
patent. It is not specifically defined as a limtation within
Caiml.

Q (By Ms. Hol oubek) So a conparison between the prior
art and the FWH hanger is not the same as a conparison between
the 339 patent clainms and the prior art.

Isn't that correct?
MR, SCHRCEDER:. (bjection; form (bjection;
vague.

A Yeah, and I'msorry -- if you can repeat the question.

Q (By Ms. Hol oubek) Sure. A conparison between the
prior art and the FWH hanger is not the sane as a conpari son
between the prior art and the 339 patent clains.

I's that correct?

A It is not -- well, if by patent clainms you nean the

entirety of the patent clainms then I think it would be.
| don't know of a claimlimtation in the FWH hanger
that is not present -- | don't know of a claimlimtation in the

339 patent that is not present or shows that the FWH hanger is
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not an enbodi nent of the invention disclosed in the 339 patent.

Q (By Ms. Holoubek) Let's look at Claim1l

A | would agree -- | would agree that not all of those
features are included in Claim1l of the 339 patent.

Q So when you refer in Paragraph 76 to the conparison
bet ween the height of the FWH hangers' extension flanges and the
side walls 30 and 32 of the Cullen hanger that's not the sane as
conparing the Cullen hanger to Caim1l of the 339 patent.

I's that correct?
MR, SCHRCEDER:. (bjection; form (bjection;
vague.

A Yeah. It is not the same as conparing it to Caiml.

But, it is still an enmbodi nent of the teachings -- the
FWH hanger is still an enbodi nent of the teachings in the 339
pat ent even though sone of those features are covered in
limtations other than Claim1l. And they're also covered wthin
the specification and figures of the patent.

Q (By Ms. Hol oubek) Can you point to any claimof the
339 patent that provides a limtation on the hei ght of extension
fl anges?

A Ckay. So your question was can | point to a claim
limtation that addresses the height of the extension flanges?

Q Correct.

A. And the answer is no, thereis noclaimlimtation

that | found that addresses that. | think the figures do
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address that, but not the claimlimtations.

Q Ckay. So turning back to Paragraph 76 of your
decl aration you woul d agree that Paragraph 76 conpares the
Cul I en hanger to the FWH hanger but not the 339 patent clains.

I's that correct?

A But, not the patent clains, that is correct.

Q Ckay. Do the extension flanges in the 339 patent
hanger require a mninmum height to be able to counter the nonent
acted on it by a joist?

MR, SCHRCEDER: (bjection; form

A Vell, it would require a mnimumstrength in order to
have practical value as a firewall hanger in the marketpl ace.
That strength would be dictated by the material thickness, the
hei ght .

As | testified, the height is not addressed as a
specific claimlimtation in the 339 patent. So yes. They
woul d require -- not specifically height but a conbination of
factors. Height, thickness, material strength, configuration,
in order to have a practical function as a firewall hanger.

Q (By Ms. Hol oubek) But, the clains thenselves don't
actually include that limtation.

I's that correct?

A That's correct. As | previously testified, the height
of the extension flange is not addressed specifically within the

cl ai ns.
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Q And in your previous answer you said that the hanger

woul d have to have a mnimal strength to be comrercially viable.
I's that correct?

A It's a |load bearing elenment, so yes.

Q None of the 339 patent clains refer to a m ni num
strengt h.

I's that correct?

A. Well, that is correct. | nean the specification
clearly defines it as a firewall hanger. The figures show that
it carries the load froma truss or a joist, so clearly it's a
| oad bearing elenment. So | think a person of ordinary skill in
the art would understand that it needs to have sone threshold
| evel of strength to be commercially viable. It is not directly
addressed within the claimlimtations, that's correct.

Q Does a hanger have to be comercially viable to fal
wthin the scope of the 339 patent clains?

MR. SCHRCEDER: (bj ection; foundation.
You nmay answer.

A Vell, | think a person of ordinary skill in the art
woul d understand that a firewall hanger serves a purpose. It
doesn't just sit on a shelf. So | think a person of ordinary
skill in the art who reads the 339 patent woul d understand that
there is a structural conponent here that is inportant, and if
you can't satisfy a threshold level of structural strength you

don't have a firewall hanger
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Q (By Ms. Hol oubek) Even if that structural elenent is
not recited in the clains a skilled artisan would understand
that it woul d nonethel ess have to be there.

I's that correct?

A Well, he woul d because the specification and the
figures show -- they define what the firewall hanger is, right.
They show that it supports a joist or a truss. They showit's
connected to a load bearing wall. So, yes, | don't think you
need a specific claimlimtation to enable a person of ordinary
skill in the art to recognize that sone threshold | evel of
strength is needed for this to serve as a firewall hanger.

Q Turning back to Paragraph 76 where you're | ooking at
the side walls of the Cullen hanger a skilled artisan would
understand how to adjust the height of Cullen's side walls to
support different |oads.

I's that correct?
MR SCHRCEDER: (bj ection; vague. Objection;
calls for an inconplete hypotheti cal
You may answer.

A Yeah. | think a person of ordinary skill in the art
woul d understand that increasing the height would |ikely
increase the strength. | think he would al so understand that
that increases the cost, and | think to a certain extent sone
degree of experinmentation would be required to verify that.

(Di scussion was had off the record.)
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Q Can you refer to Paragraph 270 on Page 121 of your
decl aration?

A ['ve got it.

Q So in Paragraph 270 you al |l ege that Sinpson's DG
series hangers incorporated conponents of the FWH hangers.

I's that correct?

A That's correct.

Q Then on Page 122 of your declaration you conpare
i mges of Sinpson's DG series hangers to M Tek's FWH hangers.

I's that correct?

A That's correct.

Q Did you ever conpare the shape of Sinpson's DG series
hangers to Cul | en?

A Well, in a general sense, yes. | know that they are
different in configuration. | did not analyze that in any
specific detail.

Q What is different about the configuration of the DG
hangers and the Cul |l en hangers?

MR. SCHRCEDER: (Cbjection; outside scope.
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Q (By Ms. Hol oubek) Would it be helpful if | gave you
the Cullen patent? | am handing you what has been narked as
Exhi bit 1004.

Do you recogni ze this exhibit?

A Yes; | do. So this is the UK patent issued to Cullen,
which is one of the prior art pieces referenced.

Q And you said that this is the docunent that's referred
to throughout your declaration as Cullen.

I's that correct?

A That is correct.

Q So the hanger that is on the front page of the Cullen
patent -- do you see that?

A | do.

Q Wul d you agree that the shape of Sinpson's DG series
hangers shown on Page 122 matches the shape of your draw ng of
Cul l en's hanger on -- I'msorry, matches the shape of your
drawi ng of Cullen's hanger on Page 37 of your second
decl aration?

MR, SCHRCEDER: (bj ection; vague.

A Yes. So the figure on Page 37 is an annotated version
of this figure. But, in ternms of the features of the Cullen
hanger itself without the annotations yes, they appear to be
simlar or the sane.

Q (By Ms. Hol oubek) And by they you nean the Sinpson DG

series hanger shown on Page 122 is simlar to the Cullen hanger
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as shown on the face of the Cullen patent?

A ['msorry, | msunderstood your question. | thought
what you were asking me, is the hanger shown on Page 1 of the
Cul l en patent application the same as the figure shown on Page
37 of nmy second decl aration.

Q Ckay. |'masking about the -- let's say the DCH
hanger that is illustrated on Page 122 of your declaration.

Isn't that simlar in structure to the representation
you provide on -- what was it -- Page 37 of your declaration?

MR, SCHRCEDER: (bj ection; vague. Also going to
obj ect to scope. But, you may answer.

A So I"mconparing the figure that's | abeled DGH on Page
122 to the figure that was shown on Page 37 of ny second
decl arati on.

Q (By Ms. Hol oubek) Yes.

A Ckay. So as | said, | didn't do a detailed analysis
of the difference and simlarities between these figures.

The hangers clearly are different. They share sone
common features in the sense that they have a top flange on the
connection portion and a back flange on the connection portion.
Certainly the channel shape portion is different.

So |'mnot sure exactly what you nean by simlar.
There are sone simlarities, but there are clearly some
di fferences.

Q How i s the channel shape portion different between
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what you have represented fromthe DGH and what's shown on Page
37 of your report?
A So the Cullen hanger has two angles that fit around
either side of the supported joist. The one leg -- the
hori zontal leg of the angle -- in the annotated figure forns a
portion of the extension flange or the extension portion of the
hanger. The vertical leg of the angle is fastened to the joist.
The DCGH hanger channel portion has a seat. So it has
a U-shaped section as opposed to the two angl e shaped sections
in the nodified Cullen hanger.
Q Do you agree that Cullen discloses that a seat can be
provi ded between the side arns of the channel shaped portion?
A | woul d agree that he discloses that.
It's not shown in the figure on Page 37.
Q You woul d agree that Sinpson' DG series of hangers can
be mounted to the frame wall before installing sheathing.
I's that correct?
A The DG series, yes. That is my understanding.
Q Do you know whet her the Sinpson DG and DGH hangers
shown on Page 122 have been successfully used in construction?
A | don't know that. | know that they were sold into
the construction market. | would assune they coul d have been
successfully used based on those sales, but that hasn't been
part of ny investigation.

Q A mnute ago you indicated that one of the differences
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bet ween t he DGH hanger shown on Page 122 and the representation
on Page 37 of your second declaration was that the DGH hanger
had a seat. But, then you al so agreed that Cullen discloses
provi ding a seat.

I's that correct?

A That's correct. And, again, that's only one of the
differences. QObviously there are other differences.

Q What are the other -- I'msorry.

What are the other differences?
MR. SCHROEDER:  (bj ection; vague.
You may answer.

A So the channel shape portion has a vertical elenent
presumably to serve as a stop. That is shown in red on Page 122
of my second decl arati on.

The annotated figure on Page 37 has no such el ement.

Q (By Ms. Hol oubek) Okay. Does Claim1l of the 339
patent require that the channel shape portion have a back panel ?

MR. SCHRCEDER:  (bj ection; vague.

MS. HOLOUBEK: How is that vague? |'m asking
whet her the claimof the patent has a particular feature.

MR. SCHRCEDER: It can be interpreted as
requiring a certain feature. But..

MS. HOLOUBEK: Don't the elenments of a claim
require that elenent?

MR. SCHRCEDER: | guess if you're specifically
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stating a back flange on the channel shaped portion that's not

vague.

M5. HOLOUBEK: Ckay.

Q (By Ms. Hol oubek) So ny question was not about a back

flange. M question was whether Claim 1l requires the channel
shaped portion to have a back panel.
A It does not.
Q So turning to Page 49 of your declaration --
A My second decl aration?
Q Your second declaration. | apol ogize.
| think I am probably only going to be referring to
your second declaration fromhere on out. |If | refer to the
first 1'll explicitly call out the first. But, thank you for
the clarification.
MR, SCHRCEDER: Wi ch paragraph did you say
agai n?
MS. HOLOUBEK: It is Page 49.
A Ckay. |'mon Page 49.
Q (By Ms. Hol oubek) | amgetting there.
So on Page 49 of your declaration you include a
col ored version of the Yanaguchi reference.
I's that correct?
A That's correct.
Q The red portion shows the joist.

Is that correct?
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A The dark red portion shows the joist, yes.

Q And the blue portion shows the foundation wall.
Correct?

A That is correct.

Q What is the uncol ored el enent shown above the
foundation wal | ?

A Well, a portion --

MR, SCHRCEDER: (bj ection; vague.
You nmay answer.

A A portion of the hanger is shown as uncol ored above
the foundation wall. But, the rectangular section that runs
along the top of the foundation wall is a sill plate.

Q (By Ms. Hol oubek) As illustrated here on Page 49 of
your declaration there is a space between the end of the joist
and the face of the sill plate.

I's that correct?

A The figure shows the sill plate stepped back fromthe

face of the foundation wall. And the joist is inserted so that
part of it is at the same height as the sill plate and part of
it is at the same height as the top of the foundation wall. So,

yes, there is a space there fromthat offset.

Q So Yamaguchi is shown here in this figure on Page 49
of your second declaration with a joist whose end stops while
bei ng spaced away from another structural mnenber.

Is that correct?
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A It shows --

MR. SCHROEDER:  Obj ection; vague.
You may answer.

A. It shows a space on one of the structural menbers, the
sill plate, yes. It does not appear to show a space at the
ot her structural nenber, which would be the foundation wall.

Q (By Ms. Hol oubek) |Is there any description in
Yamaguchi stating that the joist nmust abut a foundation wall?

A Fromwhat | recall there is very little witten text
i n Yamaguchi; and | don't recall that statenment being nade one
way or the other.

Q I n Paragraph 105 of your declaration -- actually I'm
going to go back and go ahead and hand you Yamaguchi. No, |I'm
not because | didn't bring it.

But, your recollection is that there is no description
i n Yamaguchi that the joist nust abut a foundation wall.
I's that correct?
A That is correct. M recollection is that there isn't

a statement either stating that requirenent or stating that it's
not required.

Q Ckay. And in Paragraph 105 of your second decl aration
you state that a bend in Yamaguchi's hanger woul d have to resi st
the rotational force asserted by the joist.

Is that correct?

A Wthout the aid of the bearing support provided by the
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face of the foundation wall that is correct.
Q And are you referring to the horizontal bend defined
bet ween Yamaguchi's extension portion and back flange?
MR. SCHRCEDER: (bj ection; vague.
Q (By Ms. Hol oubek) On Page 51 there is a figure with a

red circular arrow, and | just want to nmake sure that |'m
interpreting correctly which bend you're referring to in
Par agraph 105.

I's the bend you're referring to in Paragraph 105 the
hori zontal bend that's defined between the back flange of
Yamaguchi and its extension portion?

MR SCHRCEDER: | will, again, say vague. But,
maybe his answer will clarify.

A So the answer to your question is the nmonent that is
shown by the red circle at the top of Page 51 refers to the bend
that is between the vertical |leg of the connection portion and
the angled leg that forns the extension portion. However, if
the joist does not abut the foundation wall then really the
whol e hanger is going to be subject to an increased noment.

But, the depiction on Page 51 is intended to be at the
| ocation of that red circular arrow.

Q (By Ms. Hol oubek) Your figure on Page 51 shows
vertical fins or flanges coupled to both the vertical back

flange and the incline portion of the extension flange.

Is that correct?
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A That's correct.

Q Those vertical flanges hel ped resist the nonment arm
forces.

I's that correct?
MR. SCHRCEDER: (bj ection; vague.
You may answer.

A So froma |load path standpoint | don't believe that's
true. As you nove the joist away fromthe foundation wall the
downward force and the induced noment is no |onger resisted by
bearing against that foundation wall. So as a result of that
the hanger will rotate. And the resulting nmonent would stress
the vertical portion that connects to the joist, and it would
also stress the location that | have circled with the red arrow.
The | oad path would go through both of those. It would not be a
question of one hel ping the other.

Q (By Ms. Hol oubek) For the portion that's encircled by
the red arrow you woul d agree that the vertical fins that
connect to the back flange and that connect to the incline
portion of the back -- I"'msorry, of the extension flange, would
resist a relative novenent between the incline portion of the
extension flange and the vertical back flange.

I's that correct?

A What are you referring to as the vertical back flange?

Is it the vertical elenent that's above the red circular area?

Q So I"'mreferring to the portion of the connection
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portion that would sit up against the -- in this, | guess sit up
agai nst that sill plate.

A Ckay. So that would be the vertical elenent that is
above the circled red portion, if I"minterpreting your question
correctly.

So as the -- so as the joist is nmoved forward fromthe
foundation wall as | said it's losing the bearing support from
the foundation wall. And so that will increase stresses at that
| ocati on.

['"'mnot sure if |I'"manswering your question directly
or not.

Q Vell, nmy question is wouldn't the piece of netal that
I's connected to both the back flange -- which is that vertica

portion above the red circle?

A Ri ght.

Q And the inclined part of the extension flange?
A Correct.

Q Resi st the opening of that bin, so to speak?

MR, SCHRCEDER: (bj ection; assumes facts not in
evi dence.
You nmay answer.
A Ckay. So it will resist the opening of that bend,
just as any structural element is going to resist the |oad.
But, it will see an increased nmonent due to the fact that the

end of the joist is spaced away fromthe foundation wall.
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But, yes, it wll resist it. Wether it's able to
successfully resist the increased | oad or not is another
question. But, yes; that's one portion where the |oad would be
resisted.

Q (By Ms. Hol oubek) And you woul d agree that Yanmaguchi
has a connection portion that connects the hanger to the wall.

I's that correct?

A Well, there is no wall shown in this figure. | would
agree that Yamaguchi has a connection portion that at |east as

shown in this figure connects to the vertical face of a sil

pl at e.

Q I's it your position that a sill plate is not part of a
wal | ?

A Vell, inthis case there is no wall shown. But, yes,
asill plate can be -- can serve as the bottom portion of a
frane wal | .

Q Didn't you refer to the bottomportion -- well, okay.

| see in that figure.
On Page 49 then, let's refer to that figure.
Ckay.

Q So in the representation of Yamaguchi on Page 49 you
woul d agree that Yamaguchi has a connection portion that
connects the hanger to the wall.

I's that correct?

A Wll, to the face of the sill plate.
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| nean your presunption about a wall assunes that

there is sone vertical elenments, studs, above that sill plate
which is not shown here. It certainly connects to the vertica
face of the sill plate.

Q And that connection portion has a top flange.
I's that correct?

A It does have a top flange, yes.

Q And you woul d agree that Yamaguchi has a channe
shaped portion that holds a joist.

I's that correct?

A It does have a channel shaped portion that holds the
j oi st, yes.

Q And you woul d agree that Yamaguchi has an extension
portion that extends between the connection portion and the
channel shape portion.

I's that correct?

A Vell, again, | think the termextension portion here
-- it certainly does not have an extension portion in the manner
that is disclosed in the 339 patent. It has an offset. And
based on this figure it would appear that the only purpose for
that offset is to accommodate differences in the vertical plane
between the foundation wall and the sill plate.

Q You said that the extension here is different fromthe
extensi on portion shown in the 339 patent.

What's different about it?
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MR. SCHRCEDER: (bj ection; vague.

A Vell, it is disclosed in the 339 patent.

If we take Claim 1l as an exanple the extension portion
is configured to allow the hanger to be installed prior to the
installation of drywall and the extension portion serves to
enable the drywall to be inserted and then either noved or
arranged into the slot that is formed by the drywall. It is not
sinply an offset to accommodate changes in the structure, planar
changes or offsets in the structure, to which the joist hanger
I's being fastened to.

So to the extent that an offset such as shown in
Yamaguchi can be termed an extension it does extend the channel
portion away fromthe connection portion. But, it does it for
an entirely different purpose and an entirely different
configuration than what is shown in the 339 patent.

Q (By Ms. Hol oubek) So structurally just |ooking hanger
to hanger is Yamaguchi's hanger extension portion structurally
different fromthe 339 patent's extension portion?

MR, SCHRCEDER: (bj ection; vague.

Yes.

Q (By Ms. Hol oubek) What is structurally different
about the extension portion of the Yamaguchi hanger and the 339
pat ent hanger?

A So I"'mgoing to interpret the word structurally in

your question. |If by structurally you nmean froma |oad path

U S. Legal Support | www. usl egal support.com 127




A~ W

© 00 ~N O O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Ri chard KaczkowsKki
July 24, 2025

standpoint it is a different |oad path because, as we di scussed,
as shown in Page 49 in the figure the end of the joist bears on
the foundation wall. So any nmonent that is inparted into that
hanger by the downward force of the joist can be resisted by
bearing of that foundation wall.
The channel shaped portion that is disclosed by the

339 patent has no such bearing support behind it because the
extension portion serves as a gap to enable drywall to be
installed, not sinply as an offset to bridge changes in the
vertical |ocation of the structure to which the hanger is being
attached to. So structurally those are very different.

Q So your understanding of the structural difference
bet ween Yamaguchi and the 339 patent is based on what you see as
t he use case of the Yamaguchi hanger

s that correct?

A Define use case for ne. How are you using those
terns?
Q Vel |, you said Yamaguchi was intended to be used on

this foundation wall.
A Correct.
Q And the 339 patent was not intended to be used on a
foundation wal|.
I's that correct?
A It is not specific to a foundation wall. The intent

of that extension flange disclosed in the 339 patent is not
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intended to serve as an offset to accommodate the offset in the
foundation wall. That is correct.

Q Coul d the Yamaguchi hanger be used on a frame wall?

MR, SCHRCEDER: (Cbj ection; inconplete
hypot heti cal .

A Well, nmost frane walls woul d have the -- nost frame
wal I s woul d not have an offset such as the one shown between the
sill plate and the foundation wall.

Q (By Ms. Hol oubek) Sure. ['mnot tal king about a
frame wall with an offset.

I'mtal king about a regular frame wall -- sane kind of
frame wall as is described in the 339 patent.
Can Yamaguchi's hanger be installed on a frame wall?

A In theory it could be, yes.

Q I n Paragraphs 108 through 114 on Pages 51 through 54
of your declaration you refer to Sinpson's internal testing of
face nounted hangers.

I's that correct?
MR. SCHRCEDER: Can you repeat the question?
MS. HOLOUBEK:  Sure.

Q (By Ms. Hol oubek) [In Paragraphs 108 to 114 on Pages
51 through 54 of your second declaration you refer to Sinpson's
internal testing of face nounted hangers.

I's that correct?

MR, SCHRCEDER: (bjection; m scharacterizes the
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docunent .

Q (Ms. Hol oubek) I'msorry, just in response to an
objection. So you would agree that Paragraph 110 states that
Simpson attenpted different tests to install a face nounted
hanger .

I's that correct?

A That's correct.

Q Ckay. So Paragraphs 108 to 114 on Pages 51 to 54 of
your declaration you refer to Sinpson's internal testing of face
mount ed hangers.

I's that correct?

MR. SCHRCEDER: (Cbjection; mscharacterizes the
docunent .

MS. HOLOUBEK: How does that mischaracterize the
docunent when it's quoting directly fromthe words of the
docunent ?

MR, SCHRCEDER: Because there is on Page 112 the
words in a separate test.

Q (By Ms. Hol oubek) But, in that range those paragraphs
refer to internal testing of face nounted hangers. Correct?

MR. SCHRCEDER: Paragraph 112 does not.

That is a, | mean | don't --
MS. HOLOUBEK: (kay.
MR SCHRCEDER: |I'mtrying not to testify for

him but --
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MS. HOLOUBEK: Ckay.

Q (By Ms. Hol oubek) In Paragraph 110 you refer to
Simpson's internal testing of face nmounted hangers. Correct?

A That is correct.

Q Ckay. And the inmages on Page 52 of your declaration
show one particul ar hanger being tested.

I's that correct?

A That is correct.

Q The hanger in the images shown on 52 does not have top
fl anges.

I's that correct?

A That is -- certainly the figure, the photograph on the
right more clearly shows that it does not. And | think that's
consistent with nmy previous testinony.

Q Ckay. And the hanger shown in the i mages on Page 52
al so does not have an incline portion extending between the back
flange and the channel shaped portion.

I's that correct?

A If you can repeat the question.

It does not have an incline portion --

Q -- extendi ng between the back flange and the channel
shaped portion.

I's that correct?
A [''mnot sure about that. | would have to have these

figures -- these photos bl own up
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Q In these two figures do you see a back flange on one
side of the hanger?

A A back flange? It appears to ne that there is a back
fl ange, vyes.

Q And in these figures on Page 52 do you see a channe
shaped portion?

A | do.

Q Do you see any inclined extension portion extending
bet ween the back flange and the channel shaped portion?

A | do not. But, this photo was taken after excessive
deformation, right. The top plate is conpletely rotated. The
fasteners are bent and pulled out. The wood is splintered and
deformed. So I'mnot quite sure what that configuration | ooked
like prior to all of that happening.

Q | wasn't asking about the wall or the wood. |'m
aski ng about the hanger and what you see in this hanger.

A Yeah. No. | understand that. But, | guess my point

is | don't know what gap was there originally and what has

closed as a result of this failure -- or deforned.
Q Ckay.
A In the defornmed configuration | don't see that

ext ensi on fl ange.
Q Ckay. You would agree that the hanger shown in the
I mges on Page 52 is not the hanger shown in the Yanmaguchi prior

art. Correct?
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A | would agree with that.
Q Ckay. And then in -- on Page 53 the hanger shown in
t he i mages on Page 53 does not appear to have an incline portion

extendi ng between the back flange and the channel shaped

portion.
I's that correct?
MR, SCHRCEDER: (bj ection; vague.
You may answer.
A | don't see it in these figures.

Q (By Ms. Hol oubek) And Yanaguchi does not have an
extension portion that is level with the top flanges.
I's that correct?
MR. SCHRCEDER: Agai n objection; vague.
You may answer.
A Yeah. | guess the question confuses me a little.
Wien you say level with the top portion --
Q (By Ms. Hol oubek) Even with the top portion
A Ckay. So the question is, if you could repeat it.
Q Sure. Yamaguchi does not have an extension portion
that is even with the top flanges.
I's that correct?
A Even meani ng the extension portion does not extend up
vertically to the height of the top flange?
Q Correct.

A. That is correct.
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Q So the hanger shown in the images on Page 53 is not

t he hanger shown in the Yamaguchi prior art.
I's that correct?

A That's correct. It's not that -- it's not exactly
t hat hanger.

Q Ckay. On Page 55 of your declaration you show a
picture of Yamaguchi with a red triangular cavity.

Do you see that?

A | do.

Q And you say that cavity could not be filled with
non- conbusti bl e nateri al s.

I's that correct?

A That's correct.

Q Do you say that because you think the drywall would
bl ock access to the cavity after the drywall is installed?

MR, SCHRCEDER: (bj ection; vague.
You nmay answer.

A In part, yes.

Q (By Ms. Hol oubek) What are the reasons you think that
that cavity would be -- could not be filled wth non-conbustible
mat eri al s?

A So if the cavity were attenpted to be filled prior to
the insertion of the drywall | think that would be difficult to
do because the insertion of that drywall would Iikely disrupt

that cavity. And the fire stopping of a nenbrane penetration
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typically requires sone degree of precision in its installation
to be successful. Simlarly, if the cavity were to try to be
filled after the drywall is installed then you could not access
is fromthe drywall side in order to carefully fill it.
Q The i mage shown on Page 55 of your declaration -- your
second declaration -- is a cross section of drywall.
I's that correct?
A That's correct.
Q And in this arrangenment this cavity woul d be
surrounded by drywall on all sides.
I's that correct?
MR, SCHRCEDER: (bj ection; vague.
A [''mnot -- when you say this cavity you're referring
to the cavity that is pointed at by the red arrow?
Q (By Ms. Hol oubek) Yes, the one you've | abel ed cavity.
A Ckay. What do you nean by surrounded by drywal | on
all sides?
Q Vel l, you would have drywall on the bottom of the
cavity. Right?
A Correct.
Q And this figure shows drywal |l above the cavity.
I's that correct?
A That's correct.
Q And if this is a cross section that drywall would

extend up on both sides of the cavity.
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I's that correct?
A Yes. But, if one were to sonmehow try and notch or cut

this drywall to configure around that offset, the angled

extension flange, if you want to call it that, | don't see how

you could fill that section after installation. In other words,
the side -- the drywall, the menbrane, would have a penetration
and | don't see how you could fill that cavity. And if you left

that cavity unfilled then you have a significant breach in the
fire resistant drywal|l menbrane that serves to protect the wall.
Q Since the cavity would be surrounded by the drywall
why would it need to be filled?
Wul dn't the drywall itself serve as the protection in

the cavity?

A | think it would depend on how you cut and insert that
drywal | -- because it seens to me that when you cut it you're
still going to I eave a cavity behind those sl oping side flanges.

| don't know how you can cut around the hanger as shown in
Yamaguchi and avoid that. Because unlike the 339 hanger you
don't have a narrow slit. Right? So even at that narrow slit
area you have a void or a cavity.

But, the reason that the 339 fire hanger or the fire
hanger disclosed in the 339 patent can function as a firewall
hanger is because that slit is very small, right. The
di sruptions in the drywall are m nim zed.

That's not the case in the Yamaguchi hanger. | don't
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know how that cavity could be covered with drywall on all sides
as you have stated.
MS. HOLOUBEK: We've been goi ng about an hour.
Shoul d we take a break?
MR. SCHRCEDER: (Ckay.
(Di scussion was had off the record.)
Q (By Ms. Hol oubek) First during the break did you talk
t o anyone about the substance of your deposition here today?
A No.
Q During any of the breaks today has anyone given you
f eedback on the manner in which you are answering questions?
A No.
Q Starting at Paragraph 127 on Page 58 of your
decl aration you address the prior art grounds based on Robi nson.
I's that correct?
A That is correct.
MR. SCHRCEDER: Can you repeat what paragraph?
MS. HOLOUBEK: Sure. Paragraph 127.
Q (By Ms. Hol oubek) And you would agree that the
Robi nson hanger is intended to hold a joist end spaced away from
the wall frane.
I's that correct?
A | would agree with that, yes.
Q Ckay. In Paragraph 130 of your declaration you

indicate that in the Robinson ground the resultant cutouts in
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t he sheathing would be substantial in size. Correct?

A That's correct.

Q But, you would al so agree that the 339 patent clains
require cutting into the sheat hing.

I's that correct?

A A much smal | er opening which | think we've been
referring to as a slit or slot. But, yes, they involve cutting
into the drywall

Q So how does the opening in the 339 patent clains
differ fromthe opening shown here in the figures on Page 59 of
your decl arati on.

MR, SCHRCEDER: Can you repeat the question?
MS. HOLOUBEK: Sure.

Q (By Ms. Hol oubek) How does the opening in the 339
patent clainms differ fromthe opening shown here in the figures
on Page 59 of your declaration?

A I think it's nuch smaller. As we discussed the 339
patent teaches that the gap between the extension flange and the
cut portion of the drywall preferably should be no greater than
an eighth of an inch. dearly that is not the case here. The
| arger the opening the greater the risk that you will not be
able to achieve the required fire resistance rating with this
degree of penetration.

Q So for the opening in the 339 patent you nentioned

earlier when tal king about that one-eighth of an inch gap that's
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a gap between the interior edges of the drywall cutout and the
extensi on fl ange.

I's that correct?

A Yeah. | don't know what you nmean by the interior
edges of the drywall cutout.

But, it would be the gap between the sides of the
extension flange and the cut edge of the drywall after the fire
resistant drywall is inserted and noved into place.

Q So in the figure on the |eft side of Page 59 woul dn't
the drywall be cut within a very short distance away fromthe
edges of the extension portion of the Robinson hanger?

A It could be. You still, though -- you don't have a
slit, right. You have a cutout, which is nore substantial in
size and certainly nmuch wider than the narrow slit.

Q I n Paragraph 131 of your declaration you say that the
opening in the sheathing would not be filled by non-conbustible
materi al s.

I's that correct?

A That's correct.

Q Whay coul dn't non-conbustible materials be inserted
into the opening in the sheathing, say that you showed
illustrations for in Page 59 here?

A Vell, | think the configuration of the hanger would
make that difficult. You have that green area, which is

referred to as a nmount. So you have a substantial piece of
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steel that is penetrating that drywall

You al so have, | think, the |large opening bel ow that
which froma practical standpoint once the hanger -- pardon ne.
Once the joist is installed -- and presumably one of the

obj ectives of this conbination would be to enable the joist to
be installed before the drywall. So once the joist is in place
and you nove the drywall into the position that it's shown the
joist or structural menber would cover that gap, right.

Q But, if the joist or structural menber covers that gap
then isn't the gap covered? O are you saying that that's not
sufficiently fire resistant?

A. Well, the joist -- one joist, wood joist, is not a

non-conbusti ble materi al .

Q If it is a wod treated joist which is comon in d ass
Il or Type IIl construction would that solve the probl enf
A. Well, afire treated joist is still not a

non- conbusti ble material, right. The fire treatnent
non-conbustibility is a material definition. It doesn't get
changed by a fire treatment.

Q But, fire treated |unber is accepted for Type II
construction in the building code, isn't it?

A For use in exterior walls, yes.

Q Ckay.

A Not necessarily for use as a fire stop for nenbrane

penetrations.
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Q Ckay.

A And even then -- | mean the joist doesn't get inserted
through the drywall, right. The joist just sinply butts up
agai nst the drywall.

Q Is steel considered a fire resistant material ?

A Well, the termfire resistant material | don't really
think it's a termof art in the Code.

Steel is a non-combustible material, but it's also a
very significant heat conductor.

Q If the 339 patent hanger's extension flanges were
separated out to the width as is shown here in Robi nson would
they have the sanme issues with respect to fire penetration as
you nentioned for Robinson here in Paragraph 1317

MR, SCHRCEDER. (bj ection; vague and inconplete
hypot heti cal .
You may answer.

A If the extension flanges were separated but everything
el se was kept the sanme then presumably you could install the
drywal | by inserting it and moving it after cutting two slots to
al l ow those separated extension flanges to be inserted into the
sl ots.

Q (By Ms. Hol oubek) That's actually -- I'msorry. That
woul d be simlar to how you would do it with a Cullen hanger.

I's that correct?

A Ch, | don't know how you would do it with a Cullen
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hanger .
Q Vell, the Cullen hanger would require two slots.
I's that correct?
MR. SCHRCEDER: (bj ection; vague, asked and
answer ed.

MS. HOLOUBEK: |'Il rephrase.

Q (By Ms. Hol oubek) The Cullen hanger would require two
slots to be cut out of the drywall for installation around the
| egs of the hanger.

I's that correct?

A Depending on how it were nodified, yes. But, | was
answering your questi on.

So it would clearly be different than Robi nson because
you woul d not have this large cutout that's depicted by M.

Fi nnel | [phonetic].

You woul d still potentially have the issue that you
still have two slots, right. So instead of having one slot wth
the gap on either side of it you would have two slots with two
gaps on either side of each slot. So you would be increasing
the disruption in the drywall nenbrane.

Q I n Paragraph 134 on Page 61 of your second declaration
you nmention that Robinson's hanger would be relatively expensive
to produce.

I's that correct?

MR. SCHRCEDER: Can you repeat the question?
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MS. HOLOUBEK:  Sure.

Q (By Ms. Hol oubek) [In Paragraph 134 on Page 61 of your
decl aration you nention that Robinson's hanger woul d be
relatively expensive to produce.

I's that correct?

A Rel atively expensive and difficult, yes, that's

correct.
Q But, the Robinson hanger could still be produced.
I's that correct?
A It could be, yes.

Q And in Paragraph 134 you al so nention that Robinson's

hanger cannot be made froma single piece of netal.
I's that correct?

A | state it is not clear that such an angle could be
formed froma single piece of netal. So it's not imediately
evident to ne how you could formthat froma single piece of
met al .

Q Is it possible that it could be produced froma single
pi ece of netal ?

A. Wll, I don't know It depends howit's nodified. |
think you reach a point where the conplexity of trying to form
it froma single piece of netal exceeds the cost of making it in
two or nore sections and connecting themtogether sonehow.

Q Do any of the clainms of the 339 patent require that

t he hanger be made froma single piece of netal ?
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A No. They do not. They do not address the
manuf acturi ng process.

Q So | amgoing to hand you what has previously been
marked as Exhibit 1031. One of you may be m ssing the |ast
page -- | think it cane out of the paper clip.

MR. SCHRCEDER: | don't think it's ne --

THE WTNESS: | think it's me -- no. 1've got
t hat .

MS. HOLOUBEK: The paper clip came off in
transit.

MR, SCHRCEDER: You don't quite realize what the
| ast page is until...

MS. HOLOUBEK: That's right.

Q (By Ms. Hol oubek) Please refer to Page 6 of -- well,
first of all do you recognize this docunent that's |abel ed as
Exhibit 10317

A | do, yes. | don't imediately see where it's | abel ed

as Exhibit 1031.

Q It's actually in white text there because it overl aps
the i mage.
A I've got it. | seeit, yes.

Q What is this docunent?
A Vell, this is an industry publication called
Architectural Record which was cited as one of the prior art

exhibits in the Petition. And it was designated by the term
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Arch Record, A-r-c-h Re-c-o0-r-d.

Q Ckay. Please turn to Page 6 of Arch Record.

A Ckay. 1've got it.

Q So in the | ower portion of Page 6 of Arch Record you
woul d agree that Arch Record discloses two different wall
assenblies, an Option A and an Option B as you've -- actually as
they're witten here.

I's that correct?

A It illustrates two different wall assenblies and yes,
they are | abel ed Option A and Option B.

Q You woul d agree that Option B of Arch Record shows a
top cord of the truss extending over the top plate of the wall
frane.

I's that correct?

A Option B?

Q Yes.

A Yeah. It actually shows the top cord which appears to
be two separate nenbers. But, yes, both of those nenbers appear
to extend at the top of the wall or bear out to the top of the
wal | .

Q And you woul d agree that Option B of the Arch Record
figures on Page 6 shows a triangular shaped nailing plate
connecting a web of the truss to a portion of the top cord that
rests on the wall frane.

Is that correct?
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A That's correct.
Q Is it fair to say that the triangular shaped nailing

plate is a structural connector?

A It is. It is not a structural connection in the sane
sense that a firewall hanger is. But, yes. It serves a
structural purpose. It holds the truss together.

Q And that triangular nailing plate is a neta
conponent .

I's that correct?

A Typi cal ly, yes.

Q And you woul d agree that Option B of Arch Record shows
sheat hing extending vertically all the way to the floor
sheat hi ng above the floor trust.

I's that correct?

A It does -- certainly a portion of the sheathing. 1It's
a dashed line. So it would be the portion that would be behind
this plate. But, yes.

Q And you woul d agree that Option B of Arch Record shows
sheathing installed between the truss and the wall frane.

I's that correct?
MR. SCHRCEDER: (bj ection; vague.

A [''mnot sure what you nean by between the truss and
the wall frane.

There is clearly sheathing between, let's say, the

bottom quarter of the truss and the wall frane, between the
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di agonal web nenber of the truss and the wall frame. Since the
top cords extend over and bear onto the framed wall presunmably
there is no sheathing there.

Q (By Ms. Hol oubek) Okay. So the top cords interrupt
t he sheat hi ng.

I's that correct?

A As it's drawn here, yes.

Q And that woul d be considered a through penetration --
Is that correct -- there in Option B?

A Well, it would be considered at | east a nenbrane
penetration, right, because it penetrates the fire rated
sheat hi ng on one si de.

Q In the version shown in Option B wouldn't that top
cord have to penetrate the fire rated sheathing on both sides?

A Vell, it doesn't showthat in Option B, Right. It
sinply shows it bearing on top of the wall and it shows the
drywal | on one side.

Q The dotted lines that extend upward fromthe sheathi ng
are | abel ed continue gypsumto bottom of sheat hing.

I's that correct?

A That's correct.

Q And the bottom of sheathing that's mentioned in that
| abel is the floor sheathing of the floor above the truss.

I's that correct?

A. That's correct.
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Q So the -- and the blue that's shown there, the
sheeting that we're tal king about extending vertebrally, is
shown here in Option B as five-eighths inch Type X gypsum

I's that correct?

A That's correct.

Q And that's the gypsumthat's referred to with a dotted
line instruction of continue gypsumto bottom of sheat hing.

I's that correct?

A That's correct.

Q So if the gypsumstarts below the top cord of the
truss don't the dotted lines indicate that around the sides of
the top cord the gypsumgoes all the way up to the top floor --
or I'msorry, to the floor above the top cord?

A That's how | would interpret those dotted |ines, yes.
That what you're |ooking at is beyond the truss and the portion
of the sheathing that extends all the way up to the floor.

Q And the five-eighths inch Type X gypsumsits in front
of -- or sits on one side of the wall fram ng.

I's that correct?

A That's correct. Either under the top plates where
it'"s interrupted by the trusses or between the top plates and up
to the bottomof the floor between the trusses.

Q And the top cord of the truss sits on top of the wall
fram ng.

Is that correct?
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A It bears on that wall, vyes.

Q So in order for the top cord of the truss to bear on
that wall framng wouldn't the top cord of the truss have to
pass conpletely through the gypsumon the face of the wall?

A That's correct. | nmean the two sheets of gypsum woul d
need to be interrupted at that point to allowthe top cord to
bear on the wall.

Q And that interruption would be a through penetration.

I's that correct?

A Vell, it would be penetration.

Q In what situation would it not be a through
penetration?

A Wll, the termthrough penetration is sonmetinmes used
to nean penetrating through the wall as opposed to penetrating
the menbrane or the fire resistant naterial on one side.

Q | see. Thank you. | was confused by that.

So in this case the top cord woul d be considered as
havi ng a through penetration of the gypsum
I's that correct?

A You could word it that way, yes. | nean it penetrates
the fire resistant material and sonehow that nust be conpensated
for.

Q Ckay. You would agree the top cord goes all the way
through fromone side to the other of the gypsum sheat hi ng.

Is that correct?
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A That's correct, yes.

Q And in this particular type of fram ng the gypsum
woul d be slit up behind the bottomcord of the truss and around
the top cord after the truss was nounted on the wall fram ng.

I's that correct?
MR, SCHRCEDER: (bj ection; foundation.
You can answer.

A Vell, it could be. | don't see anything in this
docunment that addresses the sequence of construction. So |
don't know what sequence was followed in constructing Option B.

Q (By Ms. Hol oubek) Okay. [|'mgoing to hand you
Exhi bit 1032 | abel ed as Cunm ns.

Do you recogni ze this docunment?

A | do.

Q What is this docunent?

A Well, this is one of the pieces of prior art that was
cited in the Petition, and specifically it references -- so this
is one of the pieces of prior art cited in the Petition. And
specifically it is a US patent for a hurricane tie where the
nanmed i nventor is Conmins, CGo-mmi-n-s.

Q Is this the sane Commins that is referenced in
Par agraph 150 of your second decl arati on.

A. It is, yes.

Q Prior to introduction of the DU hanger were any joi st

hangers | abel ed specifically for use on fire resistant wall
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assenblies?

A | don't know that. | didn't study that as part of ny
wor k.

Q So you're not sure whether anything |labeled a fire

resi stant joist hanger existed prior to introduction of the DU

hanger ?
A | don't know that.
Q But, joist hangers were still used for fire resistant

wal | assenblies prior to 2013.
I's that correct?

A | woul d assume they were. Joist hangers have been
around for along time. And a requirenent for fire ratings on
wal | s have been around for a long tine.

Q So prior to 2013 a hanger didn't need to be |abeled as
specifically for use for fire resistant wall assenblies in order
to be used on fire resistant wall assenblies.

I's that correct?
MR. SCHRCEDER:  (bj ection; vague.
Agai n, you may answer.

A Vell, I"'mnot sure of that. That would be a
determ nation that the Code official needed to make. \Wether he
felt -- however the installation was done if he felt the fire
rating of the wall was preserved then he would accept it. But,
that would be a determ nation that he woul d need to nake.

Q (By Ms. Hol oubek) You nmention in Paragraph 58 that
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Conmmi ns provides no suggestion that it was intended for use on
fire resistant wall assenblies.

Could Commins still be used in fire resistant wall
assenblies even if it wasn't specifically intended as such?

A So when you say could be used on fire resistant wall
assenblies -- Conmins is a hurricane tie. It is not a joist
hanger, a | oad bearing element to support a joist or a trust in
the sane way that we have been di scussing sone of the other
prior art exanples. So it would not be used in a fire resistant
wal | assenbly in the same way.

Q You say it would not be used in a fire resistant wall
assenbly in the sane way. But, my question was whether it could
be used in a fire resistant wall assenbly at all.

A How? Where would the fire resistant drywall be?

Q Are you saying that no buildings using fire resistant
wal | assenblies also used hurricane ties?

A No. |'mnot saying that at all.

There is no mention of fire resistance anywhere in
Commins. There is no warning to mnimze, for exanple,
di sruptions or cuts in fire resistant drywall or fire resistant
sheat hi ng.

So Commins, you know, certainly could have been used
as a hurricane tie in the attic space of a single famly hone
t hat happened to have a fire rated wall between the hone and the

garage. But, | would not consider that to be a case where
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Commins is used as part of a fire resistant wall assenbly in the
same manner that the firewall hangers that we have been
di scussing are used as part of a fire resistant wall assenbly.

Q You nentioned earlier that a fire resistant wall

assenbly can be made up of many different conponents.
I's that correct?

A That's correct.

Q Do all the conponents in a fire resistant wal
assenbly need to have been designed with the express purpose of
use in a fire resistant wall assenbly?

A No. They don't. But, the system-- the assenbly of
t he conponents -- needs to have been denonstrated that it wll
achieve the required fire rating. So, for exanple, one can
achieve a fire rating with conventional wood studs, with sil
plate, gypsumdrywall, finishing of the gypsumdrywall joints
and screws that are attached at a certain spacing. So those
wal | studs and the wall plate that are used do not necessarily
need to be marketed as a fire resistive stud. But, the assenbly
of the conponents needs to show that it can performto the
required fire resistance rating.

Q Turni ng back to Arch Record and Page 6. So you woul d
agree that Option B and Option B shown there on Page 6 of Arch
Record are alternative solutions for constructing a firewall
assenbly and wood frane construction.

I's that right?
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A Yes. | believe that's what they are depicted or
represented to show.

Q And in Paragraph 161 of your declaration you say that
the installations of Option A and Option B woul d have required
approval by local building officials on a project by project
basi s.

I's that correct.

A. | believe that's correct, yes.

Q Don't nost new buil ding construction projects require
pl an approval by local building officials prior to starting
construction?

A They do, yes.

Q And isn't it comon for building inspectors to inspect
construction on a project by project basis?

A Yes. | would say that's typical.

Q And isn't it common for building inspectors to inspect
fram ng once framng is conplete and before drywall is
i nstal | ed?

A Again, it depends on the jurisdiction. |In ny opinion
they woul d inspect details nore carefully if they were
non-standard details.

So, just as an exanple, Option B shows the top cord as
we di scussed penetrating through the two layers of drywall. So
as we discussed you have a breach there of the fire resistive

menmbrane. |If this is a non-standard detail, if it doesn't have
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a specific test fromUnderwiters' Laboratories or another
accredited agency that shows that this configuration neets it to
our rating -- and | don't see anywhere in this docunment where
that is referenced or confirnmed -- then | would expect a Code
official or a fire inspector to view that type of configuration
nmore cl osely as opposed to a configuration where a firewall
hanger is used that has a supporting test report.

Q Ckay. And |ooking at that Option B. Earlier we
tal ked about the top cord of the truss extending all the way
t hrough the sheathing. You would agree that the triangular
shaped nailing plate also extends all the way through the
sheat hing as depicted in Option B.

I's that correct?
MR. SCHROEDER:  Obj ection; vague.

A Vell, I'"mnot sure exactly where the top of the
sheathing termnates. But yes. Certainly the portion of the
plate that is above the top of the fire resistive drywall or
fire resistive sheathing, whatever product it is, yes, that
woul d penetrate through that naterial.

Q (By Ms. Hol oubek) Okay. And those dotted |ines,
again, show that the sheathing would term nate at the floor
above the truss.

I's that correct?
A. Well, the underside of the floor sheathing above the

truss, so yes. They would termnate there -- except in the
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| ocations where the sheathing is interrupted by the top cord of
the truss and the connector plate or at |east a portion of the
connector plate.

Q Goi ng back to Paragraph 161 where you were talking
about the local building officials. You mentioned that things
happen on a jurisdiction by jurisdiction basis. Aren't there
sonme jurisdictions where it's common for building inspectors to
I nspect fram ng once the framng is conplete and before drywal
goes up?

A [t is not uncomon to have a fram ng inspection, yes.
That's correct.

Q And is it -- isn't it comon for building inspectors
to also inspect the drywall installation once the drywall

installation is conplete?

A I''mnot sure of that. They may review the plans where
fire resistive ratings are required. They nmay -- dependi ng on
the jurisdiction -- inspect fire rated walls.

Bui I di ng inspectors in ny experience do not typically
i nspect regular drywal |l construction.
Q I n Paragraph 168 of your second declaration you say
t hat when Arch Record concepts are conbined with Comm ns the
resul tant hanger woul d need fire caul ki ng.
I's that correct?
A It woul d have been expected, yes.

Q And fire caul king around penetrations was a pretty
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comon process prior to 2013.
I's that right?

A Yes. It was certainly done. It increases conplexity
and it increases cost. But, yes, it was done.

Q Do the 339 patent clains prohibit the use of fire
caul ki ng?

MR, SCHRCEDER: (bj ection; vague.
You may answer.

A There is nothing in the clains that either endorses or
prohibits fire caul king. The discussion about having passed an
E814 test would inply that the fire caulking is not needed.

Q (By Ms. Holoubek) If the -- scratch that.

For the FWH hanger do you need fire caul ki ng around
t he penetration caused by the FWH hanger?

A | don't know that because | haven't studied the FWH
literature for that requirenent.

Q For the hanger shown in the 339 patent if you were
installing that hanger would you need fire caul king around the
cutout shown in the 339 patent?

A So, again, simlar to the answer | gave previously
there is nothing in the patent that either requires or prohibits
the use of fire caulk. | would expect that it would not be
requi red because typically if you can pass an E814 test,
mnimze the gap or disruption in the drywall, in the fire

resistive rated drywall, you would not need fire stopping or
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fire caulking. That is one of the purposes of running that
test.

Q Can you describe -- you said that was the ASTM 814
test?

A E; E as in Edward.

Q Can you repeat the name of the test? | apol ogize, |
didn't wite it down.

A Yes. So let nme -- |I'Il give you the full title. So
the acronymis ASTM The test standard is E as in Edward, 814.
And the title is Standard Test Method For Fire Tests O
Penetration Fire Stop Systens.

Q What does that test |ook at to determ ne whether or
not a gap around a penetration satisfies the Code?

MR, SCHRCEDER: (bj ection; foundation. And
obj ection; outside the scope of his Direct.
You may answer.

A So just generally speaking there is an ASTM t est
nmet hod, ASTME as in Edward 119 -- 1-1-9 -- which tests a
conplete wall assenbly without a penetration. Subjects it to a
certain time tenperature curve. Requires that it be |oaded if
it's a load bearing wall. And there is sone other details
associated with it. But, it's essentially a test that
establishes that the wall itself has the required fire rating.

The penetration fire test takes a penetration and

tests the penetration either treated with a fire stop materi al
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or untreated. And it |ooks at the tenperature transm ssion and
the flamng -- potential flamng -- through that penetration
when it's subjected to a tight tenperature curve.

The results of that test are an Frating and a T
rating, which are neasured in durations. And that essentially
is an indication of the resistance of the penetration to
tenperature transm ssion and the passage of flane.

If that test shows that the penetration neets the sane
hourly duration as the base wall then it is accepted typically
that that penetration as tested could be installed in that wall
as tested and it would not conpromi se the original fire
resistance rating of that wall.

Q (By Ms. Hol oubek) So how does an inspector in the
field | ooking at a rough cut gap around a penetration -- how
does the inspector in the field determ ne whether that gap
satisfies the fire code?

A Vell, if he's looking at it prior to it being
conpl eted then he doesn't know. But, typically the building
pl ans woul d reference a design number. If you |ook at the UL
Fire Resistance Directory, for exanple, you will see many, many
fire rated wall systens. You will see many, nmany through
penetration rated systems. \Warnock Hersey, other independent
testing agencies publish simlar directories. That infornation
is typically available online.

So if design drawi ngs show a UL wal | design nunber
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XXXX and a rated through penetration YYY the inspector would
have access to the description of what that wall is and what
that through penetration configuration should be. He will then
typically nmake sure that the rating on those satisfies the Code
requi rements. And then depending on how diligent he is, he may
| ook at the as-built configuration and convince hinself that
yes, the materials used here are consistent with what's in the
desi gn.

Q (By Ms. Hol oubek) Ckay. |If the opening of the
sheathing cutout in the 339 patent clains was cut too w de woul d
t hat openi ng need fire caul ki ng?

MR, SCHRCEDER: (Cbj ection; inconplete
hypot heti cal .
You may answer.

A In theory it may. | mean the wi der the opening the
w der the gap the nore difficult it would be to pass the fire
test. So depending on how wide it was and what configuration
was tested it may.

Q (By Ms. Holoubek) |Is it possible to caulk around the
penetration of the 339 hanger?

MR. SCHRCEDER: (bj ection; vague.
You can answer.

A Again, | didn't study that. It certainly is possible

to provide an acceptable fire stop around the penetrant at a

penetration. Now, whether you can do it for a very narrow
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opening I'mnot sure. | didn't study that.

So in theory it would be possible. But, |I'msure
there are configurations that are nmuch nore difficult to
acconpl i sh that on than others.

Q (By Ms. Hol oubek) In Paragraph 169 of your
declaration you say that fire caul king conpletely around Cul | en
hangers side walls would not be feasible in the proposed use of
Cul | en because the joist or truss would bl ock access to the gap
bet ween the inner surfaces of the side walls and the edge of the
cutout in the drywall.

Do you see that?

A | do.

Q So when you're describing the gap between the inner
surfaces of the side walls and the edge of the cutout and the
drywal | you're tal king about the piece of drywall that extends
up between Cullen's side walls.

I's that correct?

A Correct. On the inner side of Cullen's side walls.

Q So you agree that a drywall installer could cut a slot
near enough to fit around the two extension flanges of the 339
pat ent hanger pretty closely.

I's that correct?

A Yes. | mean there's nothing in the prior art that
teaches that or discloses that. But, yes, as | testified --

just as you could cut a slot to acconmpbdate the extension
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flanges in the 339 patent you could cut a slot around these side
wal | s.

Q So you could cut a narrow slot around the side walls
of Cullen hanger.

I's that correct?

A You coul d.

Q When installing -- actually, | want to go back to
sonet hing you said just a m nute ago.

When we were tal king about an overcut around the
extension flange of the 339 patent would the back panel of the
339 hanger panel block access to the gap around the extension
flanges if the opening in the sheathing is overcut?

MR. SCHRCEDER: (Going to object as vague.

You may answer.

A Yeah. | think | understood your question, but if you
coul d ask me again, please.

Q (By Ms. Hol oubek) Okay. In the 339 wouldn't the back
panel of the hanger block access to the gap around the extension
flanges if the opening in the sheathing is overcut?

A So by back panel you're referring to the back of the
channel shaped portion?

Q Yes.

A Yes. To sonme extent | think it would. | don't know
to what extent you could, you know, see over that to see the

very top portion perhaps. But, yes. Your statenment is correct.
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It woul d be obscured in large part by that back panel.

Q Let's assune a scenari o where the extension flanges in
the 339 patent are separated so that they' re no | onger touching
behind a joist.

A (Wtness nodded head.)

Q In that scenario wouldn't the 339 patent hanger have
t he same problem of a gap between the two extension flanges
behind the joist that you describe in Paragraph 169 regarding
Cul I en?

MR, SCHRCEDER:. (bj ection; inconplete
hypot heti cal .

A Well, | don't think the issue is blocking the gap.
The issue is do you need to fire caul k that gap.

Q (By Ms. Hol oubek) Well, your Paragraph 169 says it
woul d bl ock access to the gap. So isn't that issue bl ocking the
gap?

A Vell, the entire sentence says, but fire caul king
conpl etely around Cullen hangers side walls would not be
feasible in Sinpson's proposed use of Cullen because the joist
or trust would bl ock access to the gap

Q Right. And in the scenario of the 339 patent where
you' re now wi dening the di stance between the two extension
flanges out to the sane distance as shown in Cullen wouldn't the
339 patent have a simlar problen?

A Well, so there's two separate questions there. Wuld
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t hey bl ock your view of the gap? Yes. But, presumably if you
measured or controlled or knew what the slot w dth was and you
knew what the width or the thickness of the extension flange was
the fact that you couldn't see the gap woul d not necessarily be
problematic, right. You could inspect the slot. You know what
the dimension is. You can determ ne whether when you slide it
in place that gap is acceptable or not.

So the issue that I'mraising in 169 is not that you
can't see the gap for inspection. But, you could not fire caulk
the gap if needed. And, again, the test -- the ability or the
need to fire caulk that gap is not sinply dependent on the size
of the gap. |It's dependent on the test.

So in the case of the 339 hanger given the
configuration of the extension flanges, given the |oad bearing
capacity of the hanger -- because, again, it's a |oad bearing
elenent, it would be tested as a | oad bearing elenent in the
wal | test. G ven the thickness of the steel, right, and the
anount of heat that that steel will transfer through the fire
resistive menbrane, all of those factors determ ne how big that
gap could be before you would need to fire caulk it.

In the case of the 339 disclosure it was determ ned
that that gap should be preferably less than or equal to
one-eighth of an inch.

All I'"'msaying in 169 is that since the gap is bl ocked

i f you needed to fire caulk it you couldn't.
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Q In a scenario where the 339 extension flanges are
spaced apart to the same width as shown in Cullen you woul d have
a simlar problemthat you could not fire caulk a gap that ended
up being too big.

I's that correct?

A If you needed to caulk it and you couldn't access that
gap yes, that would provide difficulty.

Q Ckay. In Paragraphs 177 to 178 of your declaration
you say that the access extending along the side walls of
Cul I en' s hanger cannot extend through the planar front surface
of the back flange due to the bend between Cullen's side walls
and the back flange. Correct?

MR. SCHRCEDER: Can you repeat that question?

MS. HOLOUBEK: Do that.

THE REPORTER: "Q Ckay. In Paragraphs 177 to
178 of your declaration you say that the access extendi ng al ong
the side walls of Cullen's hanger cannot extend through the
pl anar front surface of the back flange due to the bend between
Cullen's side walls and the back flange. Correct?"

A That's correct. That's what 177 says.

Q (By Ms. Hol oubek) And in Paragraph 179 on Page 79 you
state that the planar front surface of the back flange cannot be
met by the non-planar surface of the bends.

I's that correct?

A If you could repeat that because |I'm not inmediately
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finding that in Paragraph 179.

Q Sure. And I'lIl point you to the fourth |ine of
Paragraph 179. You say, limtation 25.F requires a quote planar
front surface unquote with a back flange and thus cannot be net
by the non-planar surface within the radius of the bends.

I's that correct?

A Correct. You read that correctly.

Q Ckay. Didn't you state in Paragraph 17 that a pl anar
extension plate can include a bend?

A The pl anar extension plate can include a bend, yes. |
did state that -- or at |east a portion of the bend can be
consi dered part of the planar extension plate.

Q So what's the difference between a planar extension
plate and a planar front surface?

A So | don't think the distinction that I'mmaking is
bet ween a planar extension plate and a planar front surface.

| think the distinction has to do with the fact that
this is a geonetric requirenment. |It's not a question of is the
bend part of the planar front surface or not.

So in other words, even if | were to take that bend
and separate it out and let's say half of it on the planar front
surface and the other on the side panel of the channel shaped
section it still would not intersect, right. | would have to
actually go conpletely outside the bend in order to have it

i ntersect.
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Q Wul dn't this be considered a de m ninus bend?

The figure that's shown here on Page 79.

A | think the bend itself is de m ninus.

But, if | look at Page 178 and | ook at that red
dotted line that is the outer nost -- |abeled outward nost axis
| would actually need to take that line and extend it out past
the bend in order to have it intersect the side panel of the
channel shape section, right.

So it's not a question of is half the bend on one side
and half of the bend on the other. Even if you make that
assunption that they are joined at the bend |I think you still
woul d not satisfy this limtation.

Q So how is that any different than what's shown for the
339 hanger?

A In terms of ?

Q Vell, you say that the axis of the 339 hanger -- |I'm
sorry.

You were just referring to the axis that's shown on
Page 78. Correct?

A Vel |, specifically | was referring to the figure
that's shown on -- in Paragraph 178. But, | think they are
depicting the same thing; one is just a sinpler version.

Q Ckay. So howis the axis normal to the planar front
surface in a different configuration as conpared to the side

wal |s of Cullen? Howis that any different fromthe
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rel ati onshi p between the planar front surface of the 339 and the
extension fl anges?

We can maybe look at -- | guess it's Figure 7. In
Figure 7, Reference No. 66 in the 339 patent points to the
planar front surface of the back flange.

Is that correct?

A ' msorry, what nunber?

Q 66.

A Yes. Correct.

Q And then reference nunber 60 points to the extension
fl ange.

I's that correct?

A 60 does, yes.

Q Wul d you say that the axis of elenent 60 in the 339
patent does not intersect the planar front surface of the back
flange? 66 in the planar back patent.

A So if | go back to daim25. Caim25 says the axis
i ntersecting the side panel of the channel shaped portion and
the planar front surface of the back fl ange.

So it is not referring to the extension flange. It is
referring to the side panels of the channel shaped portion,
whi ch woul d be el ements 46.

Q So, | understand that. Does that nean you woul d agree

that in Figure 7 the extension flange -- there is an axis

extending along the extension flange, it would not intersect
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the, you call it the planar surface of elenent 667

A Using the same logic and as depicted in Figure 7 yes.

Q I n Paragraph 184 of your declaration you say that
Figure 2 of Robinson shows the nmount as a solid bl ock.

I's that correct?

A That's correct.

Q Didn't you previously today say that you couldn't tel
how Robi nson was formed?

A | don't recall that testinony. | recall testifying
that it is not clear to me that Robinson could be formed froma
single piece of netal and that, in fact, it may be nore cost
effective but still nmore costly to fabricate it out of several
plates and join themtogether.

Q I n Paragraph 183 of your declaration you said that
there is no explanation on the internal construction of the
mount .

I's that correct?

A I n Paragraph 183, yes. It states that there is no
il lustration or description in Robinson about the internal
construction of the nount.

Q And in Paragraph 185 you note that Figure 3 of
Robi nson does not show a nount.

I's that correct?

A That's correct.

Q So Robinson's figures show different configurations of
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t he hanger.
I's that correct?

A That's correct.

Q On Page 84 of your declaration you include a colored
si de view of Robinson's hanger.

I's that correct?

A That is correct.

Q And in this figure a sort of obstruction m dway has
been added to the open cavity of Figure 3, kind of right bel ow
the Reference No. 126.

I's that correct?

A That is correct.

Q And so you woul d agree that this inmage on Page 84
appears to match what a side view of Exhibit 24 would | ook Iike.

I's that correct?
MR, SCHRCEDER: (bj ection; vague.
You nmay answer.

A Yes. | think the element -- the horizontal el enent
that you said was |ocated right bel ow the arrow designating 126
woul d be the elenent that's designated as 136 in Figure 2. So
to that extent yes. They are consistent.

Q (By Ms. Holoubek) |Is it your understanding that every
figure of a patent is required to show every possible el ement of
a given enbodi nent ?

MR. SCHRCEDER: (bj ection; foundation.
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A No. It is not. But, | think the figures to the fact
that they are consistent or inconsistent in the specification
that you clearly need to informthe person of ordinary skill in
the art what is being disclosed.

Q (By Ms. Hol oubek) But, you would agree that a
patent's figures can omt sone parts of a structure in order to
focus on other parts of the structure.

I's that correct?
MR. SCHRCEDER: (bj ection; foundation.

A They can. But, in this case it's not just figures
being -- having things mssing. |It's figures being
I nconsistent. R ght. So it's show ng one way in one figure,
it's shown a different way in another figure. And there is no
expl anation in the specification to informa person of ordinary
skill in the art why these figures are different. Are they
different enbodiments? Are they an error? So yes. The figures
can be different.

But, again, | think a person of ordinary skill in the
art needs to understand what is being disclosed.

Q Doesn't Robinson indicate that certain aspects of the
hanger shown in Figure 2 were optional ?

A Yeah. | would need to go back through a version of
Robi nson to see if that exact statement is there.

Q In your recollection do you recall whether Robinson

i ndi cates that certain features as shown in Figure 2 are
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optional ?
MR, SCHRCEDER: (bj ection; asked and answered.
A Yeah. | don't recall that specifically.
Q (By Ms. Hol oubek) Do the figures of the 339 patent

show extension flanges that are separated fromeach other by a

gap?
A | don't believe they do.
Q I n Paragraph 197 on Page 193 of your declaration --
"Il let you get there.
MR. SCHRCEDER: Just asking. W' ve been going
about an hour and ten mnutes. | just, it seens |like you are

transitioning between topics.
MS. HOLOUBEK: That's fair. W can take a break.
THE WTNESS: |'msorry, it's 197 of --
MS. HOLOUBEK: We're going to go ahead and take a
break and we'll pick it up there in about fifteen m nutes.
(Di scussion was had off the record.)

Q (By Ms. Hol oubek) In Paragraph 197 on Page 93 of your
decl aration you nention that secondary considerations nust be
consi dered when anal yzi ng obvi ousness.

I's that correct?

A When present, yes.

Q What ' s your understandi ng of secondary considerations?

A Vel |, secondary considerations are objective factors

that aid in the determ nation of whether something was obvious
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or not obvious. And so | listed on Page 93 of ny report a
nunber of typical secondary considerations that |'ve dealt wt
in the past. So comercial success, unexpected results,

copyi ng, skepticism things of that sort. So there are

obj ective considerations that assist in the determnation of
obvi ousness or nonobvi ousness as the case nay be.

Q Ckay. Can you turn to Paragraph 240 of your
declaration? It's on Page 109.

A Cot it.

Q The last |line of Paragraph 240 refers to the method
claimed in CaimXXX of the 339 patent.

Do you see that?

A | do.

Q What should Caim XXX actually refer to?

A Vell, it talks about the installation sequence. So
should refer to the two i ndependent clainms, 1 and 27 -- or it
may have sinply referred to Caiml. But, it would be those t
cl ai ms.

Q Ckay. | think earlier in the deposition you mention
that the independent clains are what you focused on for this
decl aration, second decl arati on.

I's that correct?

A Vell, primarily. | mean | read themall. | think

your question was in the context of what did you do to prepare

for the deposition. So in preparing for the deposition there

h

it

WO

ed
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sinply wasn't tinme to review the thousands and thousands and
t housands of pages. So | did focus nore on the independent
cl ai ms.

Q And then in Paragraph 354 on Page 152 of your
decl aration --

A Ckay.

Q -- you nentioned that there nmust be a nexus between
secondary consi derations and the claimed invention.

I's that correct?

A That's correct.

Q What ' s your understanding of the term nexus that you
use in Paragraph 3547

A A correlation. So in other words, if one is
eval uating secondary considerations there has to be a tie-in or
a correlation between that secondary consideration and the
claimed invention. So, in other words, if one of the secondary
consi derations is commercial success is that commercial success
being driven by the merits of the clainmed invention or is it
bei ng driven by another factor that, you know, has nothing to do
wth the clainmed invention.

Q And how do you determ ne whet her a secondary
consi deration has nexus to the clainmed invention?

MR, SCHRCEDER: (bj ection; vague.
You may answer.

THE WTNESS: (Ckay.
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A So in the preceding paragraphs of this report | cite
t o nunerous exanples in the docunents that | revi ewed,
decl arations, emails, deposition testinmony and the |ike that |
t hought was evi dence of secondary considerations that

denonst rat ed nonobvi ousness.

15 So establishing a nexus between that nmerit and the

16 secondary considerations that | |ooked at. And there is others,
17 | right. The skepticism | IIEKGTNNNEG
I Structural capacity, for exanple.
20 | AIl of which | think is tied to clains in the 339 patent.

21 In addition to that | attached four claimcharts that
22 | | prepared, one addressing the M Tech hanger and then three

23 | variations of the Sinpson hanger.

24 Q (By Ms. Hol oubek) Does Claim1 of the 339 patent

25 | indicate what fire rating is necessary for the fire resistant
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wal | assenbly recited in Claim1?

A It doesn't, no. It doesn't give a specific fire
rating. It uses the ternms firewall hanger, fire retardant
sheath. So | think a person nore skilled in the art would
understand that this is being used on a fire rated wall.

But, no, it doesn't give the specific rating.

Q So would Claim1 apply to a wall of any fire resistive
rating?

A Vell, it could presumably, vyes.

MS. HOLOUBEK: | have no other questions.
"Il pass the w tness.
MR, SCHRCEDER: All right. | would like to take
about fifteen mnutes to gather mnmy thoughts and so.
M5. HOLOUBEK:  Sure.

(Di scussion was had off the record.)

EXAM NATI ON
QUESTI ONS BY MR SCHROEDER:
Q You have a background in engineering.
I's that correct?
| do, yes.
Are you a | awyer?
| am not.

Have you ever taken the patent bar?

> O > O »F

No. | have not.
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Q Do you know the | egal requirenents as to when it is
permtted to inport limtations fromthe enbodi ments and the
specification into the clainms?

A To inport limtations fromthe specifications into the

clains?
Q Correct.
A | do not.
Q If you could | ook at the 339 patent, which | believe

was Exhibit 1001.

A | have it.

Q And if you would just go ahead and read Claim1
silently to yourself; | just want to ask you a few questions.

A (Wtness conplied.) 1've read it.

Q I n describing the hanger does the claimrecite an
ext ension portion?

A It does.

Q Does the claimrecite an extension flange?

A Caim1l does not.

Q In seeing how Claim1 does not recite an extension
flange does Claim 1l have any claimlimtation regardi ng whet her
the extension flanges need to be abutting?

A It does not.

Q Does Claim 1 identify any size of the opening that
this should be cut into the fire retardant sheathi ng?

A It does not.
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Q Does Caim1 recite any requirenment regardi ng cl ose
conf or mance?

A It does not.

Q If you could turn to your second declaration -- |
believe that is Exhibit 2050 -- and turn to Page 59.

A | have it.

Q Do you recal |l discussing these figures that are on
Page 59 earlier in the day?

A | do.

Q And in particular do you recall discussing the claim
limtation open outwardly regarding these figures?

A | do.

Q If you could the image on the right, does that inage
show an edge of the sheat hing?

A It does.

Q Does that inmage show any cutout in the sheathing?

A It does. And just -- to be precise it's |abeled as
drywall. But, | think in the course of the testinony the terns
fire resistant drywall and fire resistant sheathing have been
used -- at least on ny part -- interchangeably.

Q And does that opening extend through the front face of
the fire retardant sheathing?

A It does.

Q Does that opening open outwardly fromthe exterior

edge that you discussed a m nute ago?
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A It does.
Q Do you know what the |egal requirenments are regarding
whet her preanbles are treated as limting?
A In a general sense | do.
Q Can you explain what your understanding is?
A If the preanbl e provides infornmation which serves as a
limtation to the claimthen yes, it could be limting.
So it really depends on the information that is
provi ded within the preanble.
Q Were you asked to construe the claimtermfire
resistive wall assenbly when preparing your declarations?
A | was not.
MR. SCHRCEDER: | have no further questions.
MS. HOLOUBEK: Ckay.
(Di scussion was had off the record.)
MS. HOLOUBEK: | have no further questions.
So you're done for the day.
MR. SCHROCEDER: W want to review and sign.
(Wtness was excused and signature not waived.)

(Deposition conclude at 4:58 p.m)
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CERTI FI ED REPORTER S CERTI FI CATE
RSMb 492. 010

|, Paula D. Hefner, a Registered Merit Reporter and
Certified Court Reporter, within and for the State of M ssouri
do hereby certify that there cane before me on July 24th, 2025
at the law offices Stinson, LLP, 7700 Forsyth Boul evard, Suite
1100, St. Louis, Mssouri 63105,

Rl CHARD KACZKOWEKI ,

who was by me first duly sworn to testify to the truth of al
knowl edge touching and concerning the matters in controversy in
this cause; that the witness was thereupon carefully exam ned
under oath, and said exam nation was reduced to witing by ne,
according to ny best know edge and belief; and that this
deposition is a true and correct record of the testinony given
by the witness, and said deposition is herewith returned to
M CHELLE K. HOLOUBEK, ESQ., Sterne Kessler, 1101 K Street NW
10t h Fl oor, Washington, DC 20005 for filing with the court.

| further certify that | amneither attorney nor
counsel for, nor related nor enployed by any of the parties
hereto, or financially interested in this action.

&QMD@ “btladon

Paula D. Hefner, Reporter
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