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UNI TED STATES PATENT AND TRADEMARK OFFI CE

S| MPSON STRONG- TI E COVPANY, | NC.
Peti ti oner

V.

COLUMBI A | NSURANCE COVPANY
Pat ent Oaner

Case PGR2024- 00050
Patent 11, 920, 339
VI DEOCONFERENCE DEPOSI TI ON OF DW GHT J. DUNCAN,

produced, sworn and exam ned on July 31, 2025,
bet ween the hours of nine o'clock MI in the forenoon
and twelve o' clock MI of that day, with all
attendees via Zoom vi deoconference, with the Wtness
physically |l ocated in Wom ng, before WIIliam L.
DeVries, a Certified Court Reporter, Registered
Di pl omate Reporter, and Certified Realtinme Reporter,
In a certain cause now pending in the United States
Pat ent and Trademark O fice, Before the Patent Tri al
and Appeal Board, between SI MPSON STRONG TI E
COVPANY, INC., Petitioner, vs. COLUMBI A | NSURANCE

COVPANY, Patent Omer: on behalf of the Petitioner.
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APPEARANCES

(Al appearances via Zoom vi deoconf erence.)

For the Petitioner:

M. Erick C. Howard

Shartsis Friese

425 Market Street, 11th Fl oor
San Francisco, California 94105
(415) 421-6500
ehowar d@f |l aw. com

Ms. Mchelle K Hol oubek

Sterne, Kessler, Goldstein & Fox PLLC
1101 K Street, 10th Fl oor

Washi ngton, D.C. 20005

(202) 371-2600

hol oubek@t er nekessl er. com

For the Patent Owner:

M. Tinothy D. Krieger

Stinson LLP

7700 Forsyth Boul evard, Suite 1100
St. Louis, Mssouri 63105

(314) 863-0800
timkrieger@tinson.com

Court Reporter:

WIlliamL. DeVries, RDR/ CRR
Li censed and Certified in:
IL, MO AR I|A KS, TN
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| T IS HEREBY STI PULATED AND AGREED by
and between counsel for the Petitioner and counsel
for the Patent Omer that this deposition may be
taken in shorthand by WlliamL. DeVries, RDR/ICRR, a
Certified Court Reporter and Certified Shorthand
Reporter, and afterwards transcribed into
typewiting; and the signature of the witness is
expressly reserved.
* * * * *
DW GHT J. DUNCAN,
of | awful age, produced, sworn and exam ned on
behal f of the Petitioner, deposes and says:
(Starting tine of the deposition: 9:00 a.m NDT)
COURT REPORTER: Do you swear or affirm
that the testinony you are about to give in this
proceeding will be the truth, the whole truth, and
not hi ng but the truth?
THE WTNESS: Yes, | do.
EXAM NATI ON
QUESTI ONS BY MR HOWARD
Q Agai n, good norning, M. Duncan. M
nanme is Erick Howard. |'Il be taking your
deposition today. Can you pl ease state your nane
for the record?

A Dwight J., mddle initial, Duncan,

U S. LEGAL SUPPORT, | NC
713- 653-7100



http://www.uslegalsupport.com

© o0 N o o b~ w N PP

N N N N NN PR PR R P R P PP
a A W N P O © 00 N O 00 o W N +—» O

Dwi ght J. Duncan
July 31, 2025

DU N CA-N

Q kay. And you're here today to testify
in connection with the post-grant revi ew proceeding
chal l enging the U S. Patent Nunber 11,920, 339,
correct?

A That's correct.

Ckay. And during the deposition |I'm
going to go ahead and refer to the chall enged patent
here as the '339 patent; is that all right?

A | under st and.
Q Now, you've had your deposition taken

before, correct?

A. Yes.
Q How many tinmes?
A. | don't have an exact count, but

probably between 200, 250 tines.
Q Ckay. So I'mgoing to skip nost of the

prelimnaries and the -- and the ground rules. |
t hi nk you probably understand them pretty well. But
I wll just remnd you let's try not to talk over

each other during the questioning. Please wait till
I finish the question until you begin to answer it
and | will try to wait until you' ve answered a
question before |I ask another question.

And | think you' re famliar enough that

U S. LEGAL SUPPORT, | NC
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remenber that all your answers need to be verbal.
And then please let nme know if you don't understand
a question. If I -- if you -- if I -- if you don't
tell nme that you don't understand question |'m going
to assune that -- that you understand it. |[|s that
okay?

A You' re obviously free to assune
what ever you want to assune to the extent |
understand. Wen | don't understand your question
["1l definitely let you know.

Q Geat. That's all | ask. Thank you.
Is there any reason that you can't testify

truthfully today?

A. No, sir.

Q Okay. Not on any nedi cations or
feeling ill or anything |like that?

A That's correct.

Q Now, what did you do to prepare for the
deposition today?
MR KRIEGER |'m going to object just
to the extent it calls for any attorney-client
privil eged conmuni cati ons or work product and |I'm
going to instruct the witness not to answer or
reveal any of those communi cations, but otherw se

can answer.
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A | reviewed the declaration that |
prepared in this matter and | reviewed sonme of the
underlying data that we used to do the cal cul ati ons
and sone of the underlying source docunents.

Tal ked with ny staff internally that
had worked on the engagenent with ne. And then had
a conversation which | understand | can't discuss
the details of, but | had a conversation with
M. Krieger in preparation for the deposition as
wel | .

Q (By M. Howard) GCkay. Did you only
meet with M. Krieger in ternms of neeting with
counsel ?

A Yes. And it was a conversation over -
over Zoom | didn't neet with himphysically.

Q Okay. And how | ong was that neeting?

Probably 45 m nutes or so.

Q And when was that?

A Two -- | believe Tuesday of this week.

Q Ckay. You said you net with staff who
wor ked with you on preparing your -- your

declaration to prepare for the deposition. Wo did
you neet with?
A. Dr. Vooraart. V-OO --

V-OOR-A-A-RT, Vooraart.
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Q Ckay. And anyone el se?

A No.

Q For how long did you neet with
doctor -- can you say his nane agai n?

A Vooraart is the easiest way.

Q Voor aart.

A O oftentimes in deposition everyone
agrees to call himDr. Frank, which is easy as well.
Probably maybe 30 mi nutes, 40 m nutes, sonething
l'i ke that.

Q kay. And I'mgoing to go ahead and
call himDr. Frank for purposes of the deposition.

I think that would be the easiest and |ess
enbarrassing for ne. Wat did you discuss with --
with Dr. Frank?

A We just reviewed the declaration and
sonme of the anal yses that we had done together in
preparing the draft of the declaration.

Q And what specifically did Dr. Frank do
I n connection with preparing the declaration?

A Vell, we've been working together for
al nost 28 years. Probably |longer than that. So we
wor k col | aboratively on preparing these kinds of
analyses. So | don't know that | could delineate

what in the declaration | drafted versus he drafted.

U S. LEGAL SUPPORT, | NC
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We were working together and editing it together.

So just going back and review ng sonme of the
underlying materials and the data that we used to do
sonme of the conputations.

Q So Dr. Frank wote a portion of your
decl aration and then you wote a portion of the
declaration; is that correct?

MR KRIEGER: Form

A No, | would say we worked on it
col l aboratively. | mean, again, he may have witten
the first pass of a certain paragraph and | did
another and then we edited it together, but at the
end of the day they're nmy opinions and |I'mthe one
that signed it.

Q (By M. Howard) Do you recall what
portions of the declaration Dr. Frank wote a
portion -- wote and that you then, you know,
confirmed was correct and nade changes and so on and
so forth?

A. As | sit here, | really couldn't
delineate it. It's a collaborative effort fromthe
get-go. So | couldn't say one paragraph or one
section was witten by himinitially or edited. It
really is a collaborative effort.

Q You al so said that you di scussed with

U S. LEGAL SUPPORT, | NC
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him1 think some of the docunents and sone of the
data that you had -- that you used in drafting the
declaration; is that correct?

A Yes.

Q Ckay. What docunents did you review
with Dr. Frank to prepare for the deposition today?

A W | ooked at M. Alley's declaration
and sone of the underlying conclusions and tables
that he had prepared. W looked at Dr. Serwin's
report and the underlying data that we used for the
conput ati on of the reveal preference portion of ny
declaration. And | believe we | ooked with
M. Nelson at a declaration as well. W |ooked at
t hat together.

Q And with respect to M. Alley's
decl aration, what did you discuss with Dr. Frank?

A Just the content and the concl usions
that were presented in his declaration.

Q Sanme question for Dr. Serwin's report,
what did you talk with Dr. Frank regarding
Dr. Serwin's report to prepare for the deposition
t oday?

A The same, just conclusions that he had
reached and nore inportantly the underlying data

that he had presented -- he being Dr. Serwin, in his
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report.

Q Ckay. Wuld the sane be true for
Dr. Nelson -- M. Nelson's declaration?

A Yeah. Little bit different there
because we don't specifically point to his
decl aration for nunmerical values or conclusions on
the survey. It was really just looking at his
decl aration and just discussing briefly the
informati on that he had presented.

Q Ckay. And what information did
Dr. Nel son have presented that you di scussed with
Dr. Frank?

A Real Iy just | ooked through his
decl arati on and tal ked about sonme of the tables
where he had done sone of his conputations on price
differentials between the FWH hangers and non- FVWH
M Tek hangers.

Q |"msorry, did you say non-M Tek FWH
hanger s?

A Non- FWH M Tek hangers.

Ckay.

A Meani ngful for you to switch two of the
wor ds.

Q kay. Okay. Are those the only

docunents that you reviewed to prepare for your

U S. LEGAL SUPPORT, | NC
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deposi tion today?

A No. | believe we |ooked -- | certainly
| ooked at anything that we had referenced in the
report, any of the footnotes. There's sonme of the
speci fic appendices that were attached to
Dr. Serwin's report. | |ooked at those because,
again, we had extracted sone of the conputational
i nformation out of there. So in review ng ny
declaration, any tine there was a reference in a
footnote I would have gone back and | ooked at the
under | yi ng source docunent.

Q kay. Wth respect to any of the
docunents that you reviewed to prepare for the
deposition today, did you have any concerns about
the data or the statenents nade in those docunents
as concerns your opinions in your declaration?

MR KRIEGER: (nbjection, form

A No, | found themconfirmatory of the
opi nions that | have expressed in the declaration.

Q (By M. Howard) M. Duncan, do you
have a cl ean copy of your declaration there with
you?

A Yes. M. Krieger had inforned ne that
you requested that | have a clean copy of it, so |

do have a hard copy printout wthout nmarginalia or

U S. LEGAL SUPPORT, | NC
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annotations. Just a printout of the declaration as
present ed.

(Exhi bit 2055, Duncan decl aration.)

Q (By M. Howard) GCkay. Geat. Al
right. So I'mgoing to start referring to your
declaration now So |I'mgoing to start show ng you
what's been nmarked as Exhi bit 2055. And you can
confirmthat's your declaration, correct?

A Are you going to share it on the screen
or --

Q No. No. You can refer to the physica
docunent that you have there.

A Yes. So | don't know anythi ng about
Exhi bit 55, but --

Q No, I'msorry. |'msorry.

Exhi bit 2055. So it's been marked as an exhibit
al ready, and it's Exhibit 2055.

A. Two zero -- two, zero, five, five?

Q 2055, correct, yes.

MR KRIEGER Dwight, I'Il represent to
you that your declaration, the final signed version,
i's Col unmbi a Exhibit 2055.

THE WTNESS: And just to err on the
side of caution here to nake sure, again, we're not

physically present, it should have -- go through ny

U S. LEGAL SUPPORT, | NC
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CV page 13 of 13 should be the | ast page of the
docunent just so we're tal king about the sanme thing?

Q (By M. Howard) That is correct.

A Ckay. Then I will accept your
annot ation reference to Exhibit 2055 as a copy of
the declaration that | issued in this matter.

Q And if you go to the |ast page of the
declaration, that's your signature there, correct?

MR KRIEGER: (nbjection, form

Q (By M. Howard) O the actual
decl aration, not of the -- not of the exhibit -- the
exhibit. So that would be page -- | believe that's
page 18 of 327?

A Yes.

Q And that is -- okay. Geat. So your
decl arati on nmakes reference to several other
docunents in the body of the declaration, also in
footnotes. Did you review personally all of the
docunents, all of those docunents in connection with
preparing your report?

A | believe so. W nmay have to ask nore
specifically. Sonme of them| |ooked at nore
qui ckly, like the patent itself, but I'mnot a
technical expert so | reviewed that fairly quickly.

But with respect to the other docunents | did review

U S. LEGAL SUPPORT, | NC
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all of those personally.

Q Okay. Let ne ask you about the patent.
So did you review the '339 patent at all?

A Just very quickly to get context, but
not to any technical degree.

Q kay. Did you -- did you read the
clains of the '339 patent to prepare for your
report -- | nean your declaration?

A | may have read those prior to
preparing it, but again, as |I'mnot a technical
expert I'mnot relying on it explicitly.

Q Ckay. Do you have an understandi ng of
what the ' 339 patent covers?

A Just as a | ayperson, yes.

Q kay. And is it fair to say you get
your understandi ng of what the '339 patent covers
from counsel ?

MR. KRIEGER  (bjection, form Also to
the extent it calls for any attorney-client
privileged comruni cations that you did not rely on
for the purposes of your report, | will instruct you

not to answer. Qherw se, you can answer.

A Yeah, so there's certain assunptions
that I nmade explicitly and detail in the declaration
that -- as to what the '339 patent covers. Sone of

U S. LEGAL SUPPORT, | NC
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those did specifically cone fromcounsel, but also
fromRichard -- going to try and say his nane. |
think it's Kaczkowski .

Q (By M. Howard) W spoke before about
M. Alley's declaration and report. Did you review
M. Alley's survey that he conducted in May of 2025
i n preparing your declaration?

A | believe so. | believe we had results
of that survey, yes.

Q Ckay. And so what formwere the
results of that survey?

A | don't recall specifically if we had
the underlying data. | seemto think that we do,
but definitely | ooked at the narrative description
that he provided in his declaration, which included
excerpts specifically fromthe survey wth exanple
guestions and lists of, for exanple, open-ended
question responses.

Q What you're referring to there, are you
talking -- are you -- are you referring to what is
in his declaration, so excerpts that he took from
his declaration -- I'"msorry, excerpts fromhis
survey that he put into his declaration?

A. | certainly reviewed those, but | do

have a rough recollection that we saw the actua

U S. LEGAL SUPPORT, | NC
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responses in total, not just what had been sel ected
and inserted into his declaration.
Q Okay. Do you renenber or can recal

what form you saw the actual responses to the

survey?
A | don't --
Q So for instance -- okay. |'msorry.
A |"msorry. | don't recall specifically

as | sit here the formin which that was conveyed,
but | do have a rough recollection of seeing nore
detail than is in the declaration.

Q Ckay. Let ne try to sort of push your
recollection alittle bit. Do you recall review ng
the survey results in Excel spreadsheet format?

A | don't have a specific recollection.
It's possible. W do this kind of work a |lot and |
reviewed a | ot of surveys, so | don't want to
m srepresent how this one particularly was conveyed
but frequently we do see the Excel output.

Q Ckay. Do you have any recollection of
whet her or not the data that you saw, that it
appeared to be conplete or it sonehow -- or in sone
way appeared to be inconplete in terns of
information that was -- that was not readabl e?

MR KRIEGER: (bjection, form

U S. LEGAL SUPPORT, | NC
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f oundat i on.

A | just -- | don't have a specific
recollection as | sit here what -- what it |ooked
like. | just have a rough recollection that we had

nore detail than | read in the declaration.

Q (By M. Howard) Okay. And in
preparing your declaration you reviewed M. Alley's
decl arati on obviously, correct?

A Yes.

Q Did you review the decl aration of
M. Kaczkowski that's dated Decenber 2024 to prepare
-- in connection with preparing your declaration?

A Yes.

Q And did you prepare -- did you review
other materials that were prepared by

M . Kaczkowski ?

A | don't believe so. | believe we had
the declaration. | don't recall anything beyond
t hat .

Q Did you review a report by Dr. Serwin
dated February 2025 to prepare -- in connection with

preparing your declaration?
A | believe so. The date |I couldn't tell
you specifically, but if it addressed the -- what

has been referred to as the '510 patent, then yes.
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The timng seens about right, but | couldn't tell
you t he exact date.

Q Who if anyone did you speak to
regarding -- well, in connection wth preparing your
-- your decl aration outside of your own staff?

A " msorry, the beginning of the
guestion was a little garbled, can you restate that?

Q |"msorry. Wo if anyone did you speak
to in connection with preparing your declaration
ot her than your -- than your own staff?

A So M. Kaczkowski and M. Allen. |
believe -- | can't renmenber as | sit here. | think
there's one other person inside of MTek that we
spoke to.

Q And | think you just referred to

M. Allen. Do you nean M. Alley?

A Yes. Thank you for the correction.
M. Alley.
Q kay. Just wanted to make it clear for

the record. Had you worked with M. Alley prior --
at any tinme prior to this engagenent?
A No.
MR, KRI EGER.  (bj ection, relevance,
outside the scope of the declaration.

Q (By M. Howard) Did you work with

U S. LEGAL SUPPORT, | NC
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M. Kaczkowski before this engagenent at any tine?

MR. KRI EGER:  bj ection, rel evance,
out side the scope of the declaration.

A No.

Q (By M. Howard) What did you talk with
M. Alley about in connection with preparing your
decl arati on?

MR KRIEGER: (nbjection. To the extent
it calls for any attorney-client privileged or work
product conmunications that M. Duncan did not rely
on for the purposes of his declaration, I'"mgoing to
instruct the witness not to answer. Oherw se, he
may answer.

A The discussions that | relied on with
M. Alley related to the results of the survey and
specifically the nunmerical representations that he
had nade about response rates on specific questions.
Q (By M. Howard) And can you recal
what response rates you di scussed with -- with
M. Alley?
A Where he had tal ked about in his report
and | think he said a couple of tines that a
maj ority of respondents had responded a certain way.
We tal ked through with hi mwhat the nunerical val ue

of those responses were. | believe they were all

U S. LEGAL SUPPORT, | NC
713- 653-7100



http://www.uslegalsupport.com

© o0 N o o b~ w N PP

N N N N NN PR PR R P R P PP
a A W N P O © 00 N O 00 o W N +—» O

Dwi ght J. Duncan
July 31, 2025

22

around 80 or 80 plus percent on questions that we
talked to himabout. So it was just digging down a
bit into the -- into nore detail.

Q How many tines did you speak with
M. Alley in connection with preparing your

decl arati on?

A. As it relates to instances where we
relied on information fromhim | believe it was
only once.

Q And how long did you talk with himthat
one tinme?

A. My best recollection is about an hour,
maybe a little bit |ess.

Q Did anyone join you for that
conversation with M. Alley other than counsel ?

A. Dr. Vooraart, Dr. Frank woul d have been
on the call as well.

Q Okay. What did you discuss with
M. Kaczkowski -- I'll spell that on the record. |
keep on saying it. So it's KA-GZ-KKOWS-K-1.

(Court reporter interruption.)

Q (By M. Howard) So how many -- I'm
sorry. Wat did you speak about with M. Kaczkowski
I n preparing your declaration?

MR, KRIEGER  Again, | want to instruct
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the witness not to answer to the extent it calls for
any attorney-client privileged comunications or
wor k product that he did not rely on in preparation
for his report, but otherwi se, the wtness can
answer .

A So again, the conversation we relied on
in preparing for the declaration really focused
around the nethod underlying the patent and how it
was utilized and then conceptually how that sane
nmet hod existed in the DG DGR, and DGT Sinpson
versions of the product. And those conpensations we
relied on for purposes of doing our conputations.

Q (By M. Howard) And how many tines did
you talk with M. Kaczkowski in connection with
preparing your declaration?

A | believe just once.

Q And for how | ong?

A Best recol |l ection, again, about an
hour .

Q And was Dr. Frank also with you in
connection with that conversation?

A Yes.

Q You al so nentioned that you have a
recol | ection of speaking with sonebody within M Tek

I n connection with preparing your declaration. |
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bel i eve you said you don't renenber the nane of that
person; is that correct?

A Yeah. Let ne just look in the -- |
think it's in one of the footnotes. G ve ne just
one nonent. |It's on the paragraph 49. |It's
M. Mchael Nelson. W have that in footnote 29
what his position was. It details that we had
di scussions with M. Nel son.

Q kay. Okay. Al right. So what did
you discuss with M. Nel son about in preparation of
your declaration?

A Really focused on this notion of the
mar ket for two-hour fire-rated firewall hangers and
that it was according to those discussions, which
were consistent with what we sawin Dr. Serwin's
report, it's really just Sinpson and M Tek that
conpete in this space.

Q Do you recall what M. Nelson told you
about the market for two-hour --

A Sorry. Go ahead.

Q -- two-hour fire-rated other than that
only MTek or Sinpson are really in that market?

A It was really limted to that topic.

Q And M. Frank joined you in that

conversation as well ?
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A Yes, Dr. Frank was on -- on that phone
call as well.

Q kay. And about how |l ong did you tal k
with M. Nelson?

A My recollection is that was pretty
brief. Maybe 15 m nutes, 20 m nutes.

Q How rmuch tinme did you spend preparing

your decl aration?

A | don't even have a guess. | don't --
| don't keep track of that specifically. | don't
commt to nmenory each -- the tinme spent on each job.

Q Ckay. Can you give a rough estimate of
how nmuch tinme you spent?

A | can't. It would just be a guess
really. | don't even have an estimate as | sit
her e.

Q Did you prepare a first draft of the
declaration or was it all collaborative with
M. Frank?

A It was all collaborative. 1t would be
up on our survey. Qur nornmal practice is that one
or both of us could be editing the docunent at the
same tine. So | would characterize it as a
col | aborative effort fromthe start to finish

between Dr. Frank and nysel f.
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Q O her than Dr. Frank, was anybody el se
at -- at EconLit involved in hel ping prepare the
decl arati on?

A. | don't believe so, no.

Q Do you have any corrections or changes
to be made to your decl aration?

A | believe there's one typo that --
seens |ike the word nentioning should be instead of
nmonitoring, but | don't know that | can put ny
finger on it quickly. But no substantive edits. |If
that one comes up I'll point it out, but it seens
like it was maybe notioning and nentioni ng or
sonething |ike that.

Q That is correct. That's at paragraph
35. And so that should be to -- the word notioning
shoul d be nentioning in that -- in the second
sentence of paragraph 35; is that correct?

A That's correct.
Q Ckay.
A That's the only one |I'maware of.
Q So you are currently enpl oyed at
EconLit, LLC, correct?
A Yes.
Q And you founded EconLit in about 2000;

is that right?
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A Correct.
Q What's your role at EconLit?
A "' mthe managing director of the firm
So oversee all the operations, generate the work.
I"'mthe only testifying expert, and take out the
trash and fix clogged toilets, everything up and
down the spectrum
Q That's a wide variety of things that
you' re forced to do.
A Owner of a small business wears many
hat s.
Q How many people work at EconLit?
| think it's seven FTEs.
Q Prior to being retained -- strike that.
So prior to being retained to prepare
the stated preference and reveal ed preference
anal yses di scussed in your declaration, had you
previously perfornmed simlar analyses in connection
with construction products, specifically with
respect to structural connectors?
MR, KRIEGER  (Objection, form outside
the scope of the declaration.
A Yes. Yeah. So, let nme back up to the
begi nning of the question. W were -- we weren't --

we were not retained specifically to prepare a
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stated preference, reveal ed preference type of
anal ysi s.

W were retained to analyze the driver
of the comrercial success that was observed with the
M Tek firewall hanger. So we selected the
nmet hodol ogi cal approach that we brought to bear. So
that caveat to the beginning of the question, you
wer e asking whether or not | had used stated
preference and reveal ed preference in the

construction materials industry specifically.

And as | sit here, | don't recall, but
it's possible. [|'ve done thousands and thousands of
cases over the last 30 years. |It's possible, but it

i s a nethodol ogi cal approach that | have utilized in
ot her instances. | just don't recall whether or not
it was in the construction materials industry.

Q (By M. Howard) Ckay. You said that
you were retained to anal yze the driver -- drivers
of preferences, and there were different analytical
approaches and you chose the stated -- stated
preference and reveal ed preference approach; is
that -- is that fair?

A | chose to apply those nethodol ogi es.

Q Okay. What ot her net hodol ogi es were --

stri ke that.
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Were there other nethodol ogi es that
were avail able that you could have used to perform
t hat anal ysi s?

A There -- there are other
characteri zations. Stated preference and reveal ed
preference are |arge unbrellas over a whole bunch of
di fferent kind of approaches. So there -- there
certainly are other approaches within those
constructs that one could use. So for exanple,
conjoint analysis could be used as a formof stated
pr ef erence.

(Court reporter interruption.)

A Mul tivariant regression analysis, that
woul d be under a reveal ed preference unbrella. So
there are other approaches avail abl e under those two
broad net hods. But given the facts and
circunstances of the data availability in this case,
it was my conclusion that the approaches that we
utilized under those two broad net hodol ogi cal
unbrellas were the nost appropriate.

Q (By M. Howard) What nethodol ogies
outside of that unbrella were available to be used
to conduct an anal ysi s?

MR KRIEGER: (nbjection, form

A So for clarification, you're asking
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what net hodol ogi es ot her than stated preference and

reveal ed preference and everything that is generally
cl assified underneath those, what -- what other ones
woul d exi st ?

Q (By M. Howard) Yes. Yes.

A As | sit here, | don't know that | can
i dentify a nethodol ogi cal approach -- an approach
that wouldn't fit under one of those two unbrell as,
that as | sit here, none cone to m nd.

Q And now, within the unbrella of that
nmet hodol ogi cal approach you determ ned to use the
stated preference and the reveal ed preference
anal ysis, right?

MR, KRIEGER  (Objection to form

A Yes, | would refer to stated preference
and reveal ed preference as each one of those are
broad unbrellas under which there are approaches.

So the nethodology I would say is that broad
concept. Just to differentiate in our conversation
here. And approaches are particul ar anal yti cal
techniques that fit under one of those two

nmet hodol ogi cal unbrell as.

Q (By M. Howard) So what is the
speci fic approach that you used for your analysis

her e?
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MR KRIEGER: (nbjection, form

A So as it relates to the stated
pref erence net hodol ogy unbrella, we specifically
| ooked at the survey information that was prepared
and gathered by M. Alley and we | ooked at specific
e-mai |l correspondence by the relevant parties in the
cont enpor aneous tinme period about how they were
di scussing the nethod that is evidenced in the ' 339
patent. | think those are the specific approaches
under that stated preference nethodol ogy.

Q (By M. Howard) Did you -- |I'msorry.
Strike that.

Was M. Alley engaged to performthis
survey for purposes of you to be able to apply this
appr oach?

MR KRIEGER. (nhjection to the extent
it calls for any attorney-client privileged or work
product information |I instruct the wtness not to
answer. Al so objection, formand foundati on.

A. Yeah, | didn't retain himso | couldn't
tell you what the purposes of his retention were.

Q (By M. Howard) GCkay. So it's not the
case that you had sone conversation with -- with
M. Alley and you decided that what he should do is

conduct this survey in order to try to use the

U S. LEGAL SUPPORT, | NC
713- 653-7100



http://www.uslegalsupport.com

© o0 N o o b~ w N PP

N N N N NN PR PR R P R P PP
a A W N P O © 00 N O 00 o W N +—» O

Dwi ght J. Duncan
July 31, 2025 32

stated preference approach that you used in your
declaration -- in your -- in the discussion in your
decl arati on?

MR KRIEGER: (nbjection, form

A Yeah, | -- ny recollection is that
M. Alley was in the m x and had been retained
before I got involved. So | couldn't tell you what
his tasking was with respect to the focus of his
survey.

Q (By M. Howard) Okay. And then with
respect to the reveal ed preference analysis, could
you just briefly explain the approach that you --

t hat you used?

A Real | y focused and identified on the
conpar ati ve market success between hangers t hat
practice the nmethod in the '339 patent and those
that did not, and we also | ooked at the price
differential between those products.

And third, we |ooked at the relative
success of M Tek against Sinpson in the broader
structural connector market versus the firewal
hanger market, and based on those three anal yses we
concl uded that the comrercial success associ at ed
with practicing the nethod identified in the '339

patent was the prinmary driver of the nmarket
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accept ance and comerci al success.

Q kay. | believe that you testified a
little bit earlier that you cannot recall if you
have done anal yses of the type that we are -- that

we have been discussing in connection wth
construction products; is that right?
MR, KRIEGER  (bjection, form
(bj ection, form
A That's correct. | don't recall one way
or the other whether or not |'ve applied it in this
particular niche of this particular industry.
Q (By M. Howard) Are there -- strike
t hat .
In what -- in connection wth what
i ndustries have you applied this approach before, if
you can recall?
MR, KRIEGER  (Objection to form
A Let ne try and think of a few here.
Ml k, dairy products in Hawaii. W applied this
approach as it related to the comercial success
associ ated with m srepresentati ons by one party that
their mlk cane fromHawaii versus mlk that was
shipped in fromthe mainl and.
| used it in natural resource damages

cases. So pollution of the Fox River just south of
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Green Bay, we used the sanme approaches to anal yze
the harmto the consuners, the recreators that were
usi ng fisheries.

We applied it in property val ue
di m nution cases involving environnental spills and
environnental contam nation. Those are three that
come to mind as | sit here.

Q (By M. Howard) Have you -- do you
recall if you ever used these -- this approach in
connection with patented matter?

A Yes.

MR KRIEGER: (nbjection, form

A Sorry, M. Krieger. Apologies. Yes,
we have. |'ve used it in -- another exanple, trying
to renenber the exact subject of the patent, but it
had to do with caneras that are utilized to create
ki nd of those surround 360-degree pictures in the
real estate real mwhere people cone in and filmit.
There was sone patented technol ogy and we applied
the sanme sort of survey approaches in that case
along with reveal ed preferences.

There's also a case involving | believe
it was patented traffic preenption system
technol ogi es, where they utilized it to identify

emer gency vehicles that were comng up on traffic
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lights and there's specific technology that would
change those -- the signals, preenpt the signals so
they were red in all directions to allow the
emergency vehicles to go through. | believe we
applied both stated preference and reveal ed
pref erence net hodol ogies in that case as well.
There's a couple that come to mind as |
sit here in the patent realm

Q (By M. Howard) GCkay. Can you take a
| ook at your decl aration at paragraph eight?

A Ckay. |I'mthere.

Q kay. o ahead and take a nonent | ust
to read paragraph eight and just |let nme know when
you' re done.

A kay. |l've read it.

Q And | ooki ng at paragraph eight, this
recites your understandi ng of what the patented
method in this case is, correct?

A | think that's part of it. | would
refer to the rest of the report for conpleteness.
There are other paragraphs that tal k about the
I nprovenent in the recitation specific order of
construction. For exanple, in paragraph seven.

| believe there's also in paragraph

ni ne a di scussion of the advanced design allows you
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to install hangers before the drywall is attached.
So there are other discussions, but | think eight is
certainly one of the paragraphs where | discuss ny
under st andi ng and assunptions regardi ng the '339
pat ent .

Q Okay. And how did you cone to this
under st andi ng i n paragraph ei ght and the ot her
par agraphs in your declaration?

MR KRIEGER. (hject to form

A So if you look at -- sorry,
M. Krieger. Tried to give you a chance there.

If you | ook at the footnote one, which
is on this entire introduction and background
section, it specifically tal ks about conversations
that we had with M. Alley and M. Kaczkowski and
then | ooking at the legal -- the |egal
docunent ati ons, you know, and ot her expert opinions
l[ike Dr. Serwin, all -- 1 drewfromall of those in
summari zi ng ny understandi ng and assunpti ons
regardi ng the patent.

Q (By M. Howard) Ckay. Let's take a
| ook at the penultimte sentence of paragraph eight.
That begins | further understand -- and it reads
(quote as read):

| further understand this nethod is an
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| nprovenent over prior construction

nmet hods as prior construction nethods

required installation of gypsum

wal | board before the installation of
hangers.

So is it your understanding that prior
to the clained invention here there were no
constructi on nmet hods whereby gypsum board coul d be
installed after installation of the hangers?

MR, KRIEGER  (bjection, form

A So | think that's a technical topic.
So | wouldn't render an opinion in that regard, but
nmy understanding is that in order to preserve the
fire rating of the wall, the two pieces of
five-eighths gypsum board need to be intact and
under neat h t he hanger.

My understanding was -- | don't know if
there's -- | would have no basis to say there was no
ot her way to achieve that, but ny understandi ng was
that the nmethod that was used prior to the invention
had either tried to notch it to fit around the
hanger or it -- the sequence was a problem that you
know, you couldn't install the hanger until the
gypsum board was there, but you didn't want to have

the gypsum board in and exposed to the el enents
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while you're trying to dry in the building.

So ny understanding is that the unique
aspect of this particular patent was that it all owed
for that, the sequencing that is identified in the
surveys, for exanple, and by M. Kaczkowski as
hi ghly desirable, but that sequencing is what nade
t he difference.

Q (By M. Howard) Okay. Let's turn to
paragraph 11 of your declaration.

A Ckay.

Q I n paragraph 11 the | ast sentence reads
(quote as read):

Based on ny anal yses and the totality

of evidence reviewed in this matter

(including survey results and

decl arations submtted by construction

prof essions) the invention clainmed in

the ' 339 patent represents prinmary
driver of econom c demand for products
that incorporate the invention clained
in the '339 patent.

And so you describe in that sentence
the invention as a prinmary driver of economc
demand. Are there other -- are there other primary

drivers of econom c demand related to these types of
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product s?
MR, KRIEGER  (bjection, form

A There may potentially be other drivers.
| did not identify in nmy research and anal ysis and
I nvestigation anything that was a nore significant
driver than this particular aspect, but | didn't do
the analysis to elimnate every other potenti al
driver of the success, the commercial success.

Q (By M. Howard) GCkay. Did you
identify any other drivers of commercial success?

MR, KRIEGER  (bjection, form

A None that | specifically quantified and
researched, no.

Q (By M. Howard) GOkay. You said none
that you specifically quantified and researched. So
you -- does that nean that you identified them but
you did not quantify themor do further research on
themor that you just did not identify any other
drivers?

MR KRIEGER: (nbjection, form

A VWll, | think conceptually there
certainly could be things Iike Dr. Serwin identified
that the brand reputation mght potentially play in
here. But because of the overwhel mng difference

and di stinction between those products that practice
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the invention and those that don't.

Al'l of those others that -- that he
identified and that, you know, just from an
intuitive standpoint could potentially matter, were
all very insignificant relative to this. So -- and
many of them woul d conceptually work the other way
around.

Like if Sinpson's brand reputation,
brand |l oyalty, installed custoner base, if those
really were influencing the performance here, we can
observe what happens when that is in place by
| ooking at the price differential and the unit
conpari sons of sal es.

And that's given the existence of those
ot her drivers, which would tend to danpen the
comrer ci al success that we observe. So | didn't go
out and potentially to -- to quantify any of those
ot her potential factors because in ny analysis and
estimation they all would either work the other way,
so they've already danpened it, or they would be
i nsignificant.

Q (By M. Howard) Do you know if
M. Aley identified any other potential primry
drivers of -- of denmand?

MR KRIEGER: (bjection, form
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f oundat i on.

A | did not observe that he had
identified any other ones in his survey work. Is
this a good spot to take our first break, maybe just
five m nutes?

MR, HOMRD: Ch, yeah, that woul d be
perfectly fine.

(WHEREI N, a recess was taken from
9:58 a.m MDT to 10:08 a.m MDT.)

Q (By M. Howard) M. Duncan, if you had
identified any other primary drivers, how, if at
all, would that have changed your anal ysis?

MR KRIEGER: (nbjection, form
i nconpl ete hypot hetical .

A "' mnot sure how to answer that being
what we identified was a primary driver and as |
said in nmy analysis | did not see any other factor
t hat appeared to be nore significant.

And as a matter of fact, nost of them
actual ly woul d have served to danpen the commerci al
success that we observe for the products that are
utilized -- utilizing the '339 patent feature.

Q (By M. Howard) GOkay. Can you turn to
paragraph 18 of your declaration?

A. Ckay. |I'mthere, sir.
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Q kay. In the first sentence of
paragraph 18 you state that you reviewed the

findings of a survey conducted by M. Alley; is that

correct?
A. Yes, Sir.
Q And --
A |"mnot sure if anyone el se is hearing

it, but your audio is notably |lower than it was
before the break. [|'mnot sure -- | can hear you,
but just barely.

Q Hang on.

(WHEREI N, a di scussion was held off the
record.)

Q (By M. Howard) So let ne go back to
nmy question. Did you review M. Alley's -- you said
you reviewed -- strike that.

In the first sentence you say you
reviewed the findings of the survey conducted by
M. Aley, and review ng your paragraph 18 here, do
you have a better recollection of whether you
reviewed the actual survey or just the findings as
identified in his declaration?

MR, KRIEGER  (bjection, form

A Yeah, that doesn't bring any nore

clarity to what |'ve testified to previously. |
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recall seeing sonething nore than what is in the
declaration, but | just don't recall the format in
which we received it.

Q (By M. Howard) Ckay. Does your
decl aration have any references to the survey itself
versus M. Alley's declaration as far as you can
tell?

MR KRIEGER: (nbjection, form

A | would have to --

Q (By M. Howard) Yeah, to clarify, does
your declaration contain any citations to the
survey, M. Alley's survey versus citations to his

declaration as far as you can tell?

A Yeah, as | sit here | only see
footnotes referencing the declaration. It's
possible. |'d have to go through ny declaration

nore conprehensively to rule it out, but it
certainly is the case that I'mreferencing the
declaration in nunerous different instances rather
than the underlying survey instrunent.

Q I f you had reviewed the underlying
survey instrunment, do you think you would have
included a citation to the instrument -- that
instrument itself in your declaration?

MR KRIEGER: (nbjection, form

U S. LEGAL SUPPORT, | NC
713- 653-7100



http://www.uslegalsupport.com

© o0 N o o b~ w N PP

N N N N NN PR PR R P R P PP
a A W N P O © 00 N O 00 o W N +—» O

Dwi ght J. Duncan
July 31, 2025

44

A Not -- not necessarily because what |I'm
relying on, | specifically point to the discussion
that he has in his declaration. That -- that is the

piece that |'"'mrelying on, each fromthe footnotes
that | --
(Court reporter interruption.)

A The information that | specifically
rely on that I"mpointing to the declaration.

Q (By M. Howard) Can you recall if
there was an appendix Cto M. Alley's declaration?

A | don't have a recollection of that as
| sit here. Certainly possible. Couldn't rule it
out .

Q kay. |I'mgoing to continue to try to
test your recollection here. Let's |ook at
paragraph 20 of your declaration.

A Ckay. |I'mthere.

Q kay. On paragraph 20 you state that
the main findings -- you state that the nmain
findings of M. Alley's survey are -- or you
identified themin the foll owm ng paragraphs, 20
through 24; is that correct?

MR, KRIEGER  (bjection, form
A That's correct. | identify the main

findings as nore detailed in the Alley declaration
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key findings sections, paragraphs 22 through 26 of
hi s decl arati on.

Q (By M. Howard) And then in
par agraphs -- in paragraphs 20 through 24 of your
decl aration are quotations fromM. Alley's
declaration; is that correct?

A Yes, that is correct.

Q Does | ooki ng at paragraphs 21 through
24 of your declaration help to refresh your
recollection at all as to whether or not you | ooked
at M. Alley's actual survey?

A. No, this wouldn't tell ne one way or
the other. Just summarizing the main findings and
I"mpointing to the key findings section where
M. Aley sunmari zed his key findings.

Q kay. So let's |ook at paragraph 24 of
your declaration. And that's a quotation from
M. Alley's -- M. Alley's survey, correct?

A It is. Wth a correction, yes.

Q Right. And that paragraph 24 reads,
guote (quote as read):

And six, a majority of construction
prof essionals indicate that they're
wlling to pay nore for (or

request/specify at a higher cost) joist
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hangers which can be installed prior to

drywal | installation.

My question is are you aware of whet her
M. Allen asked the sanme question about factors
other than the ability to install the joist hanger
prior to drywall installation?

MR, KRIEGER  (bjection, foundation.

A So | may have tainted your -- your
reference. It's M. Alley. | think you said Allen
this tine.

Q (By M. Howard) M. Alley, yes, that

Is correct. Sorry.

A But wth that nodest correction to the
question, | don't know that he asked on a
willingness to pay on other attributes. M

recollection is he only asked of this particular
attribute.
Q Ckay. Let's turn to the next
par agr aph, paragraph 25 of your declaration.
A Ckay. |'mthere.
Q And there |I think the first sentence,
you state (quote as read):
As per the Alley survey, 79 percent of
survey respondents identified the

i nstallation of the FWH hanger before
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the drywall as making themnore |ikely

to purchase, request to purchase, or

speci fy the FWH

My question is are you aware of whet her
the Alley survey asked whether respondents woul d be
nore likely to purchase, request to purchase, or
speci fy the FWH hanger because of -- because the
penetration through gypsumwal |l board will not reduce
fire resistant rating of the two-hour wall assenbly?

A | don't recall specifically if he asked
t hat or not.

Q Assuming that M. Alley did ask a
guestion in his survey regardi ng whet her respondents
woul d be nore likely to purchase, request to
pur chase, or specify an FWH hanger due to an
attribute other than the ability to install the
hanger before the drywall, would that be sonething
that you would want to know i n conducting your
stated preference anal ysis?

MR KRIEGER: (nbjection, form
i nconpl et e hypot heti cal .

A Again, | have a rough recollection that
he did ask upon other topics than just the
sequencing. | don't recall all of them

specifically, but I know he did ask about those.
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But again, for our purposes of using
stated preference in conbination with reveal ed
preference, which is very inportant to not rely on
strictly stated preference, it needs to be augnented
with reveal ed preference data, the totality of that
evidence is quite clear that a primary driver is the
sequenci ng.

So it doesn't -- it wouldn't bother ne
if he did ask what that response would be because we
can see that 80 percent nearly, 70 percent of people
on the Sinpson side, said that that attribute
i nfluenced their -- the desirability of the product.

Q (By M. Howard) GCkay. Well, on
that -- on that point, you just nentioned that |ater
i n paragraph 25 the Alley survey says that (quote as
read):

70 percent of respondents have

i ndicated that they're |likely, nore

likely to purchase, request to

purchase, or specify the Sinpson
product given the sequencing of the
drywal | installation that was enabl ed
by the product in question.

And nmy question is are you aware of

whet her M. Allen -- or the Alley survey al so asked
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whet her respondents would be nore likely to

pur chase, request to purchase, or specify products
that could be installed with a -- with a power

nail er?

A | don't recall specifically. Again, |
do recall there were sonme other questions that were
posed about the inportance of likely to purchase. |
don't recall what those were specifically. So as |
sit here without you putting the survey in front of
me | couldn't tell you whether or not that question
specifically was asked.

Q Ckay. Let's turn to paragraph 27 of
your decl arati on.

A Ckay. |'mthere.

Q And here | believe you start to discuss
Si npson correspondence starting back in 2014; is
that correct?

A | do.

Q And then | believe in paragraphs 28
t hrough 35 of your declaration you have quoted
excerpts fromdifferent pieces of Sinpson
correspondence; is that correct?

A That is correct.

Q s the correspondence that's quoted in

par agr aphs 28 through 35 the only Sinpson
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correspondence that you reviewed in form ng your
opi ni ons?

A | don't believe so. | believe these
were sone representative instances that were
cont enporaneous to the inportant tine period. |
believe we did | ook at other correspondence during
t hat w ndow.

Q Do you recall what other correspondence
you revi ewed during that w ndow?

MR, KRIEGER  (bjection, form

A | don't -- | don't know as | sit here,
but it, again, was internal -- internal
correspondence is ny recollection inside of Sinpson.

Q (By M. Howard) Okay. Wre you
provi ded just a set of correspondence to | ook at and
you coul d choose which pieces that you would include
or not include in connection with your -- your
decl arati on?

A | don't recall explicitly how it worked
in this case, but our general practice is we're
provi ded access to typically a relativity database,
and we can search inside of that relativity database
for -- on different terns and apply different
filters. M recollectionis we did that in this

case. W did have access to a broader dataset, and
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we applied search terns. That's ny rough
recol l ection of this case.

Q Wwuld Dr. Frank have a -- would you say
have a better recollection of how you identified
correspondence to use in the declaration?

MR. KRI EGER:  Obj ection, form
f oundat i on.

A. No, | don't believe so. W would have
done that together in any event, so | don't think he
would -- | certainly don't think his nenory is any
better than mine. So I don't think he would have
any better recollection.

Q (By M. Howard) Now let's tal k about
sonme of these pieces of correspondence just for a
few mnutes. |In paragraph 28 you say (quote as
read):

It is a Novenber 14 discussion between
mul ti pl e Sinpson enpl oyees regarding
the benefits of the M Tek firewal
hangers over Sinpson's own products.
Do you recall who the enpl oyees were
who were involved in this conversation?

MR, KRIEGER  (bjection, form

A Not -- not conprehensively, but |

believe this is referenced in a Henson deposition,
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so | believe that Henson was one of the enpl oyees.
But | didn't conmt to nenory who all of those

enpl oyees were. We referenced the Bates nunber so
that you could identify them W can certainly pul
that up and take a | ook at who those individuals are
if that's hel pful.

Q (By M. Howard) Well, do you know who
wote this quote?

MR KRIEGER: (nbjection, form
f oundat i on.

A | didn't commt to nmenory which
ver bi age was attributable to which participant in
that e-mail chain.

Q (By M. Howard) Did you nmake any
effort to try to confirmin sonme -- or in any way
that what's being discussed here in this paragraph
that those events actually occurred?

MR, KRIEGER  (bjection, form

A |"msorry, just for clarification
you' re asking whether or not | did anything to
I ndependently verify this was an authentic e-mail
correspondence between the parties at that tinme?

Q (By M. Howard) Well, | think the --
well, et nme clarify. WlIl, for instance, it says

(quote as read):
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| had a | ong discussion with the
ProBuild MF fram ng division yesterday,
got sone pretty good info for USP's new
drywal | hanger has sone nmmj or
advant ages over ours --
(Court reporter interruption.)
Q (By M. Howard) (Quote as read):
Got sone pretty good info. First,
USP's new drywal | hanger has sonme nmj or
advant ages over ours for the franers.
And you' ve bol ded that sentence. So |
guess ny question is did you do anything to confirm
that a conversation with ProBuild M- fram ng took
pl ace?
MR, KRIEGER  (bjection, form
A. No, | assune that the e-mail
correspondence cont enporaneously between Sinpson
personnel was authentic and factually accurate.
That's ny assunpti on.
Q (By M. Howard) Let's nove on to
paragraph 30. It says (quote as read):
January 16 di scussi on between severa
Si npson enpl oyees di scussi ng the use of
M Tek's FWH hangers instead of

Si npson' s hangers.
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Do you have a recollection of who wote
this e-mail ?

MR, KRIEGER  (Qbjection, form |'m
going to object to this line of questioning as
harassing. These are quotes from-- or excerpts
from docunents produced by Sinpson, and you're
asking himto testify about the docunments w thout
havi ng the docunments in front of himand | don't
think that's fair to the wtness.

MR, HOMRD: |[|f he doesn't, that's
fine.

MR KRIEGERT Okay. | just want it on
the record that he does not have these in front of
him so that's all. He can answer if he's able to.

A | think you nmay have nuted yourself.
Just before | answer, are you good? Say sonething,
Counsel .

Q (By M. Howard) Okay. Geat. Ckay?

A You cut -- you cut out there for a
mnute. So | don't have a specific recollection of
who authored this particular sentence, quote out of
an e-mail. But again, it was an exhibit in Henson's
deposition, so ny assunption was that Henson was in
that chain. But again, | did not conmt to nenory

who aut hored each one of the excerpts.
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Q So the quote says (quote as read):

See bel ow for USP swooping a job due to
the FWH. | don't know nore details
yet, but | have asked Kent to get nore
details fromMark in how this went
down.
So do you have -- strike that.
You did read the entire e-mail when

you -- in connection wth preparing your

decl aration, correct?

A | did.

Q Okay. And with respect to this
particular -- with respect to this particular
e-mail, did you have any discussions with anyone at
M Tek concerni ng the quote-unquote USP swoopi ng a
j ob done -- swooping a job due to the FWH?

A | don't recall specifically asking on
that topic in any of ny conversations with M Tek
peopl e.

Q Do you recall having any conversations
wi th anyone at M Tek concerning M Tek being able to
have a specification noved fromthe -- froma
Si npson specification to an FWH specification on a
j ob, any job?

MR KRIEGER. 1'mgoing to object to
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the extent it calls for any attorney-client
privileged comuni cations or work product that he
did not rely on for the purposes of this report.
I"mgoing to object to form and to the extent that
the witness can answer |'ll allow them | also want
to object that it's not relevant. |It's outside the
scope of the declaration. Go ahead if you can.

A | didn't have any conversations with
any of the MTek folks that related to that topic
that | relied on for purposes of this declaration.

Q (By M. Howard) So let's nbve on to
paragraph 31 then. Looking at -- this is a
February 2016, says further interna
communi cation -- I'msorry, strike that.

Par agraph 31 says in the introductory
paragraph (quote as read):

February 16. Further internal Sinpson

di scussi on about a Si npson custoner

speci fying M Tek's FWH hanger over the

t hen exi sting Sinpson hangers.

And then we have the quotation. So |
wanted to just ask you about the sentence that
begi ns (quote as read):

The fire rating USP has for the FWH has

been pretty easy for ne to expl ain away
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one, but it is being used against us in
bui | di ng departnents and with
contractors who are famliar with how
the wall gets its fire rating or
haven't had tinme to think it all the
way through. | just wanted to give
everyone ny two cents.

So this issue of the fire rating
related to the Sinpson products and the issue that
is rai sed about building departnents having issue --
Issue with Sinpson's fire ratings, that is -- that
is not part of the patented feature of the FWH
product, right?

MR, KRIEGER  (bjection, form

A. Just so the record is clear, you had
one m nor m sstatenent when you read the quote,
which | think matters. It was when you said
contractors who you said are famliar and the quote
is aren't.

Q (By M. Howard) Aren't famliar.

A So just so that -- trying to keep a
cl ean record here.

Q Yes.

A So what you're -- what you're referring
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tois this particular aspect on the fire rating, and
| would defer to M. Kaczkowski on what is al
covered by the patent. But my assunption is that
it's the nmethod is what the operating understanding
we're using in ny declaration, not the fire rating
specifically. [It's just a nethod of installation.
So ny understandi ng and ny assunption is that's not
part of the '339 nethod claim

Q I n connection with preparing your
decl aration and actually using the approach -- or
I'm sorry, the approaches we discussed earlier, did
you take into account the -- the geographic
| ocations of where firewall hangers and Sinpson's
products are being used and being specified?

A W didn't disaggregate the -- the
stated preference data doesn't have the
di saggregation, and the reveal ed preference anal ysis
we did not introduce a segregation down to geography
or the relative sales performance. So | would say
it's not done at that |evel of granularity by
particular region or city.

Q kay. The first sentence in this -- in
this quote that you have says in the sout heast
sequencing i s the nunber one issue.

(Court reporter interruption.)
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Q (By M. Howard) The first sentence in
the quote on paragraph 31 is (quote as read):

In the sout heast sequencing is the

nunber one i ssue.

My question is after reading that --
that portion of the e-mail, did you consider whether
or not you shoul d conduct your analysis based on the
geographic | ocations of where the parts are being
specified in use?

A No. There's nothing in there that says
it's not the nunber one issue or very significant
Issue in other areas. It just says that in the
southeast in particular it's the nunber one issue.

My under standi ng fromreview ng the
survey data is that that sequencing is, if not the
nunber one, a very significant issue, and | wouldn't
anticipate that the disaggregation down to regions
or cities would have any different inplication, so
we didn't look at it.

Q At paragraph 32 of your declaration I'm
| ooking at the -- I'"'mgoing to ask you a question
about the quotation at the top. I|'msorry, top of
t he next page, just above 33, it says if
engi neers -- the quotation reads (quote as read):

| f engineers are specifying the USP FWH
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hanger on projects that are otherw se

Si npson spec, then ny concern is it may

open the door for themto allow other

USP products.

Did you have -- ny question is did you
have any di scussion with M Tek regardi ng whet her or
not the FWH hanger product was bei ng spec'd on
projects that were otherw se specified to use
Si npson products?

MR. KRIEGER (bjection to the extent
it calls for any attorney-client privileged
communi cati ons or work product that he did not rely
on for purposes of this report. Oherw se, the
W t ness can answer.

A Yeah, no conversations that | relied on
for the preparation of the declaration.

Q (By M. Howard) Wuld it have been
irrelevant for your analysis if USP products were
bei ng specified on projects that were ot herw se
specified to use Sinpson products?

MR KRIEGER: (nbjection, form

A No, | think it -- | think it could
potentially even be additional evidence,
confirmatory of ny conclusion that consuners were

going out of their way to identify and source this
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product even though it was outside of the
traditional supply chain that they were using.
And it may potentially have inpacts on
a damages quantification, but here | think it was
al ready obvious that a prinmary driver was the
sequenci ng nethod. The fact that they may be being
substituted in in instances where the rest of the
hanger products or other construction supplies were
com ng and being sourced from Si npson, that just --
| think just adds -- adds to this -- the concl usion
and the inplications, but was not necessary.
Q (By M. Howard) Turning to paragraph
36 of the declaration.
A Ckay. |'mthere.
Q Ckay. The | ast sentence of paragraph
36 you state (quote as read):
Si npson then responded to the
comrerci al success of the FWH hanger by
devel opi ng a product that al so featured
the invention of the '339 patent.
What are you basing this statenent that
t hey devel oped a product that also featured the
invention clainmed in the '339 patent?
A Based on ny conversations w th counsel

and nore particularly wwth M. Kaczkowski. W have
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the assunption that | expressly lay out earlier in
the report that the DG DG, and DGI products al
practice the clainmed invention. That's a technical
conclusion by M. Kaczkowski, not an opinion |'m
rendering, but an assunption |'ve nade.

Q Ckay. Wiy don't we turn to section B
of your declaration, the application reveal ed
preference analysis to the invention clained in the
' 339 patent.

A Starting at paragraph 45? |'mthere.

Q Correct. Yeah. And let's take a | ook
at paragraph 47. Your first sentence there says
(quote as read):

As set forth in figure one below the

comrer ci al success of products that

enbody the invention clained in the

' 339 patent over the product that does

not enbody the invention clainmed in the

*339 patent is relevant -- is readily

appar ent .

And then you have this chart in figure
one. And it has the dotted line there in that
figure one are sales without the clainmed invention
and then the solid redline are the sales with the

claimed -- with the clained invention; is that
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correct?

A That is an accurate sunmary of that
figure.

Q kay. And so the sales of products
with the clainmed invention, those include -- does
that include -- does that include sales of FWH
product and products -- the Sinpson products that
are asserted to practice the invention? So is that
conbi ned?

A Yes. Yes, to be clear, it's the FWH
and then depending on the tinme period it adds in the
DG the DG, and the DGI. Those are occurring
during -- during different wi ndows, but that |ine
captures across that time period both the FWH and
what ever iteration of Sinpson's DG product that was
being sold at that tine.

Q Did you prepare any figures that showed
just sales of the FWH conpared to the -- | guess to
products that do not practice the patented nethod?

A " m sorry, ask that question again. |
| ost you in the mddle there.

Q Okay. Sorry about that. Try to
clarify.

Did you prepare any figures that woul d

show the sales of the FWH, which supposedly practice
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the clainmed invention, versus products that do not
practice the clainmed invention, such as the DU?

A | did not prepare a chart. Again, for
this report |I did not prepare a chart that only
conpared M Tek's application of the '339 agai nst
Si npson' s product, the DU product that doesn't and
has never -- ny understandi ng been all eged to have
i ncluded the clained patent. | didn't Iimt the
products using the '339 patent to only M Tek's.

Q Wiy did you not do that?

A Because the purpose of this conparison
Is to understand the commercial success of products
that utilized clainmed invention. So to reach that
conclusion you need to look at all products that
utilize the clained invention.

Q Ckay. Sinpson's practice of the
clainmed invention is in dispute, correct?

MR, KRIEGER  (bjection, form

A | think that woul d depend on which
iteration. | think sone -- certain of the products,
i ke the DGF product, ny understanding was -- or
maybe it was the DG was specifically there was a
settl enent agreenent reached and they pulled it from
the market based on the allegation by M Tek that it

used the clainmed invention. So certain of theml
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think are disputed. Ohers | think are not.

Q (By M. Howard) Wiy wouldn't -- why
woul dn't it have been useful to have a figure that
just shows the -- the M Tek product that practices
the clainmed invention versus a product which is the
DU t hat does not practice the clainmed invention
since there is no dispute with respect to really --
no di spute with respect to the M Tek product as to
whet her or not it practices the clainmed invention?

MR, KRIEGER  (bjection, form

A My understanding in the use of this is
we're trying to understand what is the commerci al
success of the clained invention. So ultimately
technical experts or the trier of fact will concl ude
what products are in -- using that clainmed invention
and which ones aren't.

But | think it would distort the
picture to have sales of products that are alleged
to have infringed on the clainmed invention, it would
di stort the FWH because there are other products out
there that achieve the sane ends that you would be
excluding fromthe -- fromthe chart.

So I think you would distort the
picture. Again, |I'mnot opining on whether they're

in or out, but ny assunption is that they are
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practicing the clained invention. So for purposes
of determ ning comrercial success in order to not
taint that line, you need to include them
Q (By M. Howard) Okay. Let's turn to
paragraph 49. And at paragraph 49, the | ast
sentence of that paragraph states (quote as read):
The mar ket share of products that
enbody the invention of the '339 patent
I ncreased approxi mately 53 percent in
2014 to approximately 88 percent in
2020 and then | evel ed out at
approxi mately 86 percent through 2023.
And then you have a figure two here
with the green |line showi ng sal es of products that
supposedly practice the clainmed invention and sal es
of products that do not practice the clai ned
i nvention. And the products that do not practice
the clainmed invention, the only product that you're
showing is the DU, was that correct? Sale of the
DU.
A The Si nmpson DU product, that's correct.
Q Ckay. And the green line includes both
the FWH product and then Sinpson products that are
alleged to practice the clained invention, correct?

A Correct, specifically the DG DG, and
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DGT depending on the tinme period are added to the
FWH to conprise the |ine of products with the
cl ai med i nventi on.

Q And you didn't prepare a figure that
shows just the sales of the FWH versus the DU
product, correct?

A Correct. For the sanme reasons we
di scussed on figure one.

Q Do you have sone idea what that chart
woul d look Iike in ternms of the -- essentially the
sal es of those products or just -- just the FWH and
just the DU?

MR KRIEGER: (nbjection, form

A | don't, and again, | think that would
not acconplish the objective of understanding the
commer ci al success of the clained invention. As we
di scussed before on figure one, all the sane caveats
here that the trier of fact will concl ude.

It's a technical issue. But for ny
purposes, |'massumng that that is accurate and
that is the basis by which to understand rel ative
success of the clained invention to products that do
not have the clainmed invention.

Q (By M. Howard) |If the -- if you had a

figure that was just the FWH and just the DU and
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those green and orange lines were closer in that --
in such a chart, would that tend to indicate
potentially that there are other factors that were
driving the success of the -- you know, the FWH
product versus a DU product?

MR, KRIEGER  (Objection to form

Q (By M. Howard) |I'msorry. |'msorry.
QG her than -- other than the patented nethod?

MR KRIEGER: (nbjection, form
i nconpl ete hypothetical. Go ahead.

A Yeah, so | haven't done that analysis,
but that chart, it would -- it would not i nclude
anot her significant player in the market and anot her
itemthat was being utilized to achi eve the sane
end, the sequenci ng.

So | don't think it would be
informative. | think it would distort what's
actually happening in this market. And inportantly
here we're including what | understand to be all of
the relevant products in this market, it's really
those offered by M Tek and Si npson based on ny
conversations with M. Nelson. So this is the
mar ket .

| think this is informative and neant

to elucidate the notion of products that are all eged
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to infringe on the clainmed '339 patent, how do they
performrelative to products that -- no one disputes
the DU product does not have any of the clained
patent infringenent in it.

So | think this chart is really
informati ve on that notion of a product that clearly
doesn't have it conpared to all of the other
products in the market, which | understand is an
all egation, is a technical issue. But ny assunption
is for purposes of ny declaration, ny assunption is
they all practice the clainmed invention other than
t he DU product.

Q (By M. Howard) Let's nove on to
par agraph 51 of the report.

A "' mthere.

Q Ckay. So here you have in paragraph 51
you state that (quote as read):

The anal yzed data shows Si npson priced

products that practiced the clained

I nvention in the '339 patent and that

they are sold at a relative prem um

conpared to products that do not
practice the '339 patent.

And that would be the DU product; is

that correct?
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A Correct. This is Sinpson's suite of
products.

Q kay. Did you do any conpari son
between the price of the Sinpson products that
all egedly practice the -- the clained invention and
the price of M Tek products that practice the

cl ai med i nventi on?

A | didn't. For purposes of this
declaration it would not have been relevant. |'m
not -- I'mnot trying to understand the different
pricing structure between the two. I'mtrying to

under st and whet her or not products of the clained
I nvention have a prem um over those that do not. So
"' m not |ooking intraconmpany. |'m ooking at
i ntra-product.

(Court reporter interruption.)

Q (By M. Howard) Turning to paragraph

52, it says during 2018 to Cctober -- through the
Cctober '23 tine period it says that (quote as
read):

Si npson's products that practice the

cl ai med i nventi on have approxi mtely a

58 percent narket share of the two-hour

fire-rated firewal |l hangers.

How did you arrive at that -- at that
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approxi mati on of Sinpson's narket share?

A By quantifying Dr. Serwin's data during
that tine period of Sinpson versus M Tek and then
the relative proportions. That's average over that
time period.

Q kay. And then you say in that sane
sentence (quote as read):

While | understand Sinpson's --

Si npson's has a roughly 85 percent

mar ket share in structural connectors.

How did you arrive at that 85 percent
nunber ?

A | don't recall if we sawthat in a
pl eading or Dr. Serwin's report. | don't recal
where we saw that, but as | say there, that's just
my understanding. | didn't do an explicit
conputation of that 85 percent market share.

Q Okay. Going back to the 58 percent
mar ket share, you attributed it to Dr. Serwin's
data. | don't see any reference in your declaration

to where you pulled that 58 percent nmarket share

from
MR, KRIEGER  (bjection, form
Q (By M. Howard) Let ne ask you a
guestion. Is that correct? 1Is there a reference in
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the declaration that tells us where you got the
58 percent nmarket share?

A | believe we referenced earlier, we
referenced to Dr. Serwin's information in his report
as all of the quantifications done in section B that
says footnote 28. (Quote as read):

My analysis in this section, referring

to B, the entire section, i s based on

data relied upon by Dr. Serwin in his

February 2025 report.

And then it goes on fromthere. |
specifically referenced that all of the conputations
in that section are fromthe data in his report.

Q So if we look at Dr. Serwin's report we
shoul d see the 58 market share in the two-hour
firewall -- fire-rated firewall hangers, correct?

A Again, it's based on his data. | don't
know t hat he does that conputation, but it's based
on the data that's in his report. So if you look in
hi s appendi ces and you calculate all of the sales of
firewall hangers for the products that we've
identified that are DG DG, DGI on Sinpson's side
and FWH on M Tek's side, sumthemup, calculate the
aver age percentage of each of their sales across

that entire tine period, you cone up with a
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58 percent.
Q And is the sane true regarding the
85 percent total market share in structural
connectors?
MR KRIEGER: (nbjection, form
A No, just -- sorry, M. Krieger. As I

testified to earlier, that's just based on ny

understanding, and | don't -- | didn't do a specific
conputation. | believe |l read it or -- in a
pleading or -- | just can't renenber. But that was

specifically demarcated as an understandi ng, not a
conput ati on.

Q (By M. Howard) GOkay. So sitting here
today right now, you cannot identify where you saw
the 85 percent market share nunber referable to
structural connectors; is that correct?

MR KRIEGER: (nbjection, form

A | don't recall as | sit here where |

gai ned that understandi ng.
MR. HOMRD: Ckay. Let's take a break
and come back in about ten m nutes.
(WHEREI N, a recess was taken from
11: 09 a.m MT to 11:19 a.m MDT.)
Q (By M. Howard) M. Alley, during the

break -- I'"msorry, M. Duncan, during the break did
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you talk with anyone about the substance of the

deposi ti on?

A No.
MR HOMRD: All right. | have no
further questions. | pass the w tness.
MR, KRIEGER | don't have any

qguestions and we reserve the right to read and sign.

COURT REPORTER: Counsel, | apol ogi ze
for the exercise. M. Howard, other than receiving
the realtine feed and the rough that we will send
you, an electronic nornmal delivery of the final is
okay?

MR. HOMRD: | believe that's correct,
yes.

COURT REPORTER. And M. Krieger, the
realtine feed and el ectronic delivery of the final.
Do you need a rough e-nailed to you after the

deposi ti on?

MR KRIEGER: | don't believe we need a

rough e-mailed to us. Thank you.

(Ending tinme of the deposition: 11:20 a.m MDT.)
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D pl omate Reporter, and a Certified Realtine
Reporter, do hereby certify that the w tness whose
testinony appears in the foregoing deposition was
taken by nme to the best of nmy ability and thereafter
reduced to typewiting under ny direction; that I am
nei t her counsel for, related to, nor enployed by any
of the parties to the action in which this
deposition was taken, and further that | amnot a
rel ative or enpl oyee of any attorney or counsel
enpl oyed by the parties thereto, nor financially or

otherwi se interested in the outcome of the action.
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