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• Petitioner Merck Sharp & Dohme, LLC (“MSD LLC” or “Petitioner”) has been the 
sole party controlling and funding the PGR proceedings

– MSD LLC’s in-house counsel has directed and overseen the PGR petitions

– Halozyme’s speculative theory that Petitioner’s corporate parent, Merck and Co., Inc. 
(“MCI”), is an RPI is rebutted by the record evidence

• MSD LLC and MCI have maintained corporate separateness

• MCI receives only a generalized benefit from this proceeding via success of its 
subsidiary

• Halozyme waived its RPI argument due to lack of action even after Corning was 
designated precedential

Overview
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• In December 2025, Petitioner voluntarily and completely responded to 
Halozyme’s discovery request, including:

– Answering Halozyme’s interrogatories

– Producing official employment records, corporate registrations, engagement letters, 
billing records, and pertinent facts about the corporate structure of  MSD LLC and MCI.

• The Board found the redacted information “does not ‘reveal blurred corporate 
lines between MSD and [MCI]’ or ‘the ability of [MCI] to control and fund’ these 
PGR proceedings.” PGR2025-00003, Paper 77 at 3-4; Paper 80 at 3.

• Halozyme’s motion and reply rely largely ignore this evidence.

Petitioner Voluntarily Supplied Halozyme with All Requested Evidence

Opp. at 1-2, 9; EX2401
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MSD LLC Positions Exhibits

Mark Stewart, Vice President, Global Intellectual Property Litigation EX2404; EX2430; EX2434

MSD LLC Alone Controls the PGRs

Opp. at 8-9; EX2401
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Opp. at 13; EX2405; EX2406
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MSD LLC Alone Funds the PGRs
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Jennifer Zachery Is Employed and Paid by MSD LLC

Opp. at 9-11
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• “Directors and officers holding positions with a parent and its subsidiary can and do ‘change 
hats’ to represent the two corporations separately, despite their common ownership.” Daifuku 
Co. Ltd. v. Murata Machinery, Ltd., IPR2015-01538, Paper 11 at 9-11 (PTAB Jan. 19, 2016) 
(quotation omitted).

– “[E]vidence as a whole must establish that the nonparty possessed effective control over 
a party’s conduct … as measured from a practical, as opposed to a purely theoretical, 
standpoint.”  Id.

– “[T]he evidence [fails to] show that Par Co. exerts control over this proceeding merely 
because Par Co. and Petitioner are in a similar business and the same person has roles in 
both Par Co. and Par Inc.” Horizon, IPR2015-01117, Paper 13 at 10. 

• There is no basis to conclude that Ms. Zachary has a “fiduciary duty to control the 
[proceedings] on behalf of both entities.” RODE Microphones, LLC v. Zaxcom, Inc., IPR2025-
00230, Paper 61 at 13 (PTAB Jan. 21, 2026).

Officers Can Wear Two Hats Without Creating an RPI Issue

Opp. at 10-11
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Halozyme’s Motion Relies on Misinterpreting Public Documents

Mot. at 1-3, 8-13, 14-15, 17, 18; Reply at 1-4
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• LinkedIn pages (EX2449), speaker listings (EX2448), organizational websites (EX2447), amicus 
brief (EX2466) and OED listings (EX2416; EX2465) are not dispositive of which party controls 
the PGRs.  

• Evidence such as “a printed page from LinkedIn” purporting to show an in-house attorney was 
employed by parent, rather than subsidiary did not lead the Board to find parent was an RPI. 
Amneal Pharms., LLC v. Jazz Pharms., Inc., Case IPR2015-00545, Paper 25 at 10-14 (PTAB July 
29, 2015).

– Prior to November 2009, what is now MSD LLC was Merck & Co., Inc. (“Old Merck”).   

– In 2009, “Schering-Plough was renamed ‘Merck & Co., Inc.’ [‘New Merck’] and Old Merck, renamed 
Merck Sharp & Dohme Corp., became a wholly-owned subsidiary of New Merck).” EX1235.  

– In 2022, Merck Sharp & Dohme Corp., became Merck Sharp & Dohme, LLC. EX1166-1167.

–  EX2401.

Halozyme’s RPI Argument Is Built on Non-Definitive Sources 

Opp. at 8-9, 21
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• “Company,” in SEC filings refers to “Merck & Co., Inc. and its subsidiaries.” EX2415, 131. 

– “Specifically, the use of the term ‘we’ in an SEC filing, even if used deliberately when referring to what could 
be the current Petition, does not establish adequately that [parent] has control over this proceeding.” Par 
Pharm., Inc. v. Horizon Therapeutics, Inc., IPR2015-01117, Paper 13 at 10 (PTAB Nov. 4, 2015) 

– “[S]tatements of [parent corporation] in its Annual Reports about other litigation involving the Petitioner” do 
not “prove that [parent corporation] is able to control the actions of Petitioner in this proceeding.” D-Link 
Sys. Inc. v. Chrimar Sys., Inc, IPR2016-01425, Paper 15, at 8 (PTAB Jan. 17, 2017) 

• Article III courts have rejected SEC filings as evidence of jurisdiction over corporate 
parents. 

– Tahaya Misr Inv., Inc. v. Helwan Cement S.A.E., 2016 WL 9024808 (C.D. Cal. May 23, 2016); Bellomo v. Pa. 
Life Co., 488 F. Supp. 744 (S.D.N.Y. 1980); Darrick Enters. v. Mitsubishi Motors Corp., 2007 WL 6813810, at 
*6 (D.N.J. Jan. 19, 2007)  

• Statements in SEC filings about the “MDASE” dispute do not indicate that MCI took, or 
could have taken, any action relating to the PGRs. EX2036; EX1166; EX1167.  

Halozyme’s RPI Argument Mischaracterizes SEC Filings

Opp. at 5-7
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• Halozyme sued only MSD LLC in the MDASE litigation 
relating to Keytruda® QLEXTM, which includes 12 of the 
PGR-challenged patents. 

• Halozyme was aware that MCI is the parent of MSD LLC 
in that litigation no later than July 2025 when MSD LLC 
served corporate disclosures. 

Halozyme’s New Jersey Suit Supports MSD LLC as the Sole RPI 

Opp. at 5-7; EX2036; EX1166-1168 
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MCI Could Not Control the PGRs

EX1244, 2

• MSD LLC is one of hundreds of subsidiaries 
worldwide. EX1237.

• “[E]vidence of a common address and telephone 
number, substantial overlap of officers, and the 
other evidence on which Patent Owner relies, 
establishes a relationship between parties; it 
does not establish a relationship between [the 
parent] and this proceeding.” Daifuku, IPR2015-
01538, Paper 11 at 10-11.

Opp. at 1, 5-6, 21-22
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Halozyme Misrepresents the MCI and MSD LLC Boards

EX1241

EX2410

EX2409
Opp. at 17-18; Mot. at 15
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MCI and MSD LLC Have Different Boards

EX2410; EX1243 EX1240; EX1243

Opp. at 17-19
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Halozyme’s Theories Do Not Support MCI as RPI

Opp. at 19-21
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• “[M]ere benefit is not the standard for determining whether a party is an RPI.” 
Bowtech, Inc., v. MCP IP, LLC, IPR2019-00379, Paper 14 at 23 (P. TAB July 3, 
2019)

• A parent of a subsidiary “always ‘has a preexisting, established relationship 
with the petitioner’ and is likely to benefit when and to the degree that its 
subsidiary benefits . . . . [M]ere establishment of parent-company status is 
insufficient to render a non-party an RPI.” Puzhen Life USA, LLC v. ESIP Series 2, 
LLC, IPR2017-02197, Paper 24 at 9 (PTAB Feb. 27, 2019).

• MCI has no separate interest from MSD LLC. See Nuseed Ams. Inc. v. BASF 
Plant Sci. GMBH, IPR2017-02176, Paper 16 at 11 (PTAB Apr. 11, 2018). 

Any Benefit to MCI from the PGRs Is Only from MSD LLC’s Success 

Opp. at 22-23
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Halozyme’s Inexcusable Delay

Opp. at 25
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Halozyme Waived the RPI Issue by Failing to Raise It in Any of its PORs

PGR Patent POR

PGR2025-00003 11,952,600 9/23/2025
PGR2025-00004 12,018,298 10/7/2025
PGR2025-00006 12,152,262 10/8/2025
PGR2025-00009 12,123,035 10/9/2025

Oct. 28, 2025: Corning designated precedential
Nov. 12, 2025: Halozyme first raises RPI allegations

PGR2025-00017 12,110,520 1/6/2026
PGR2025-00033 12,049,652 1/7/2026
PGR2025-00039 12,104,185 1/8/2026
PGR2025-00046 12,091,692 1/9/2026
PGR2025-00030 12,054,758 1/12/2026
PGR2025-00052 12,264,345 1/13/2026
PGR2025-00024 12,060,590 1/14/2026
PGR2025-00042 12,037,618 1/15/2026
PGR2025-00050 12,077,791 1/16/2026
PGR2025-00053 12,195,773 1/20/2026

Halozyme fails to 
raise RPI in its later PORs

Opp. at 23-25


