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Merck & Co., Inc. Is A Real Party-in-Interest
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Correct RPI Must Be Named

“[o]nly precisely-identified real parties in interest are entitled to have their 
petitions considered, 35 U.S.C. 312(a),” 
“Petitioner’s failure to provide clarity as to its actual identity is fatal to 
its petitions.”
Yangtze Memory Techs., Ltd, v. Micron Tech., Inc., IPR2025-00098, Paper 38 at 5-6 (PTAB Jan. 15, 2026) 
(designated informative Jan. 16, 2026). 

“Because petitioner here has failed to name all real parties-in-interest, 
the Petitions have not met the requirements of 35 U.S.C. § 312(a)(2), and, 
therefore, are incomplete and cannot be considered.”
Corning Optical Commc’ns RF, LLC v. PPC Broadband, Inc., IPR2014-00440, Paper 68 at 24 
(PTAB Aug. 18, 2015) (precedential, except for § II.E.1).
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PGR2025-00003 Petition at 6; Patent Owner’s Motion to Terminate (“MTT”) at 4-8 



Legal Standard For RPI

PGR2025-00003 Petition at 6; MTT at 4-8 

Determining whether a non-party is an RPI “demands a flexible approach that takes into account 
both equitable and practical considerations, with an eye toward determining whether the non-party is a 
clear beneficiary that has a preexisting, established relationship with the petitioner.”
Applications in Internet Time, LLC v. RPX Corp., 897 F.3d 1336 at 1351 (Fed. Cir. 2018);
RPX Corp. v. Applications in Internet Time, LLC, IPR2025-01750, Paper 128 at 7-8 (P.T.A.B. Oct. 2, 2020).

Control or opportunity to control the proceedings - whether a non-party has the “control or 
opportunity to control that might reasonably be expected between two formal coparties.” Corning at 15. 
Funding the proceedings can also be considered. Corning at 14.

Blurred lines - whether Petitioner’s actions “have blurred sufficiently the lines of corporate separation 
with [an unnamed related entity], such that [the entity] could have controlled the filing and 
participation” of the AIA proceeding.
Corning at 15 (citing Zoll Lifecor Corp. v. Philips Elec. N. Am. Corp., Case IPR2013-00606,
Paper 13 at 10 (PTAB Mar. 20, 2014). 

Clear beneficiary - “who, from a ‘practical and equitable’ standpoint, will benefit from the redress” that 
the proceeding might provide. RPX at 8 (citing AIT, 897 F.3d at 1349). 
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Merck & Co., Inc. Informed The SEC That It Filed The PGR Petitions

EX. 2400 (Merck & Co., Inc., Nov. 5, 2025 10Q SEC Filing) at 1; MTT at 8-10 
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Merck & Co., Inc. Informed The SEC That It Filed The PGR Petitions

EX. 2400 (Merck & Co., Inc., Nov. 5, 2025 10Q SEC Filing) at 7; MTT at 8-10
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Merck & Co., Inc. Informed The SEC That It Filed The PGR Petitions

EX. 2400 (Merck & Co., Inc., Nov. 5, 2025 10Q SEC Filing) at 39; MTT at 8-10
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“Independent” Auditor’s Statements Do Not 
Change What Merck & Co., Inc. Said 

EX. 2415 at 131-132

Opp. at 5
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MSD LLC Opp. at 5



EX. 2415 at 4, 104-105

“Merck or the Company” Does Not Include MSD LLC
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Merck & Co., Inc. Informed The SEC That It Funds The Proceedings

EX. 2400 (Merck & Co., Inc., Nov. 5, 2025 10Q SEC Filing) at 41; MTT at 10-13
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Jennifer Zachary Is Responsible For Signing
Merck & Co., Inc. SEC Filings On Behalf Of Merck & Co., Inc.

EX. 2400 (Merck & Co., Inc., Nov. 5, 2025 10Q SEC Filing) at 86; MTT at 8-10
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EX. 2457 (Sarbanes-Oxley Act 2002) at 35; MTT at 8-10

Jennifer Zachary Certifies Merck & Co., Inc. SEC Filings Are Truthful
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EX. 2403 at 8; MTT at 8-10
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Ms. Zachary Has Fiduciary Duty To Her Client Merck & Co., Inc.

Demonstrative Exhibit – Not Evidence 14
EX. 2459 at 17; MTT at 8-10



Jennifer Zachary Lists Merck & Co., Inc. For Her Principal Occupation
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EX. 2462 (MSD LLC SEC Form 13D) at 6, 12-13; MTT at 13-18



Jennifer Zachary Sets Legal Strategy For Merck & Co., Inc. 

EX. 2458 (Merck Co Bio); MTT at 13-18
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EX. 2452 (2025-09-30 Merck Co 13F) at 1; MTT at 13-18 EX. 2453 (2025-09-30 MSD 13F) at 1; MTT at 13-18

Merck & Co., Inc. And Merck Sharp & Dohme LLC
Have The Same Address
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Merck & Co., Inc. Indicates It Pays Ms. Zachary

EX. 2463 (2025 Proxy meeting - DEF 14A) at 66; MTT at 13-18
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PGR2025-00003 Petition at 1; MTT at 13-18

Petitioner’s Backup Counsel – Mark Stewart

PGR2025-00003 Petition at 7; MTT at 13-18
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EX. 2450 (OED PTO Form 158) at 1, 2; MTT at 13-18

Mark Stewart Serves Merck & Co., Inc.
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Mark Stewart Serves Merck & Co., Inc.

EX. 2416 at 1; MTT at 13-18
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Corporate Lines Are Blurred To Insiders Of
Merck Sharp & Dohme LLC And Merck & Co., Inc.
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Results: 5 “Merck Sharp & Dohme”  |  12 “Merck & Co.”  |  32 “Merck”

EX. 2465 (OED Practitioner Search - Merck & Co); MTT at 13-18
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CONFIDENTIAL EX. 2401 at 14, 15; MTT at 13-18



EX. 2401 at 9; MTT at 13-18
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Merck & Co., Inc. Generates Revenue 
From Sales Of KEYTRUDA Qlex

EX. 2467 (Merck Co From 8K ex99.1) at 1; MTT at 13-18
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Merck & Co., Inc. Has A Financial Interest
In The Outcome Of These Proceedings
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EX. 2468 (Merck Co From 8K ex99.2) at 4; MTT at 13-18



EX. 2400 (Merck & Co., Inc., Nov. 5, 2025 10Q SEC Filing) at 6, 8, 61

Merck & Co., Inc. Is The Licensee And Pays Royalties For KEYTRUDA Qlex
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In Previous Proceedings Involving KEYTRUDA®,
MSD Listed Merck & Co., Inc. As An RPI

Merck Sharp & Dohme LLC v. The Johns Hopkins University, IPR2024-00240 (P.T.A.B.), November 30, 2023
Merck Sharp & Dohme LLC v. The Johns Hopkins University, IPR2024-00622 (P.T.A.B.), March 4, 2024
Merck Sharp & Dohme LLC v. The Johns Hopkins University, IPR2024-00623 (P.T.A.B.), March 4, 2024
Merck Sharp & Dohme LLC v. The Johns Hopkins University, IPR2024-00624 (P.T.A.B.), March 4, 2024
Merck Sharp & Dohme LLC v. The Johns Hopkins University, IPR2024-00625 (P.T.A.B.), March 4, 2024
Merck Sharp & Dohme LLC v. The Johns Hopkins University, IPR2024-00647 (P.T.A.B.), March 13, 2024
Merck Sharp & Dohme LLC v. The Johns Hopkins University, IPR2024-00648 (P.T.A.B.), March 13, 2024
Merck Sharp & Dohme LLC v. The Johns Hopkins University, IPR2024-00649 (P.T.A.B.), March 13, 2024
Merck Sharp & Dohme LLC v. The Johns Hopkins University, IPR2024-00650 (P.T.A.B.), March 13, 2024

EX. 2417 at 67, See EX. 2418-2425; MTT at 13-18
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In Previous Proceedings Involving KEYTRUDA®,
MSD Listed Merck & Co., Inc. As An RPI

Merck Sharp & Dohme Corp. v. Ono Pharm. Co., Ltd., IPR2016-01221, Paper 1 at i-ii (P.T.A.B. June 29, 2016)
Merck Sharp & Dohme Corp. v. Ono Pharm. Co., Ltd., IPR2016-01218, Paper 1 at i-ii (P.T.A.B. June 29, 2016)
Merck Sharp & Dohme Corp. v. Ono Pharm. Co., Ltd., IPR2016-01217, Paper 1 at i-ii (P.T.A.B. June 29, 2016)
Merck Sharp & Dohme Corp. v. Ono Pharm. Co., Ltd., IPR2016-01219, Paper 1 at i-ii (P.T.A.B. June 30, 2016)
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MTT at 16



Summary of Evidence
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Control Blurred Lines Specific Benefit

SEC statements attributing filing to 
Merck & Co. 
Opp., 9; EX. 2400, 6, 53; EX. 2454, 22; EX. 2415, 
25, 75, 104-105; EX. 1234, 4; MTT 2.

Evidence of Control 
EX. 2409; EX. 2410; EX. 2411; EX. 2412; EX. 2452; EX. 2453; MTT, 15.

Merck & Co. sells KEYTRUDA Qlex
Opp., 22; MTT, 2, 18-19 

Funding by Merck & Co.
MTT, 15; EX. 2463, 66; Opp. 14; EX. 2452; EX. 2453; 
EX. 2464.

 

MTT, 14-16; EX. 2446, Appendix 2a; EX. 2447; EX. 2488; EX2449, EX 2416; 
Opp., 21.

Merck & Co. pays royalties for 
patents covering KEYTRUDA Qlex
MTT, 10-11, 18, EX. 2400 at 8, 21, 25

Zachary works for Merck & Co. 
(principal occupation)
MTT, 53; EX. 2400 at 53; EX. 2462 at 6, 12-13 

Employee Representations regarding employment
MTT, 14-16; EX. 2446, Appendix 2a; EX. 2447; EX. 2488; EX. 2449, EX. 2416

Merck & Co. purchased Inventories 
for KEYTRUDA Qlex  launch
EX. 2400 at 8; EX. 2454 at 18

 

EX. 2402 at 8; EX. 2403 at 8; MTT, 2; Opp., 9-10

Overlapping executives including Ms. Zachary – 
General Counsel
EX. 2407; EX 2408; EX. 2400 at 53; EX. 2462 at 12-13; EX. 2463 at 66; 
MTT, 14-15.

Merck & Co. admitted litigation risk 
to KEYTRUDA Qlex
MTT, 18-19, 22; EX. 2400 at 25, 21 

Zachary sets Merck & Co.’s 
“global legal strategy.”
MTT, 10; Opp., 11; EX. 2458 

Merck & Co. listed as RPI in KEYTRUDA® IPRs
MTT, 16. See, e.g., EX. 2417–EX. 2425.
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Halozyme Timely Raised The RPI Issue

Demonstrative Exhibit – Not Evidence 36
See EX. 2401; MTT at 19-20

OCT 28, 2025
Corning designated 

as precedential

Halozyme begins 
investigating 

whether Petitioner 
identified all RPIs

DEC 29, 2025
Petitioner 

responds to 
Halozyme’s initial 

discovery requests

 

 

 

DEC 23, 2025
The Board 
authorizes 

Halozyme’s motion 
for additional 

discovery

NOV 5, 2025
Merck & Co., Inc. 

files its SEC 
Form 10-Q
EX. 2400

Halozyme 
continues 

investigating the 
RPI issue

NOV 11, 2025
Halozyme

contacts opposing 
counsel requesting 

additional 
discovery regarding 

the RPI issue

Halozyme 
continues to 

pursue additional 
discovery

JAN 6, 2026
Halozyme

files motion for 
additional 
discovery

FEB 16, 2026
Halozyme

files its motion 
to terminate

CONFIDENTIAL



Thank You
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