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DEPOSI TI ON OF NATHAN MORRI LL, held at the

of fi ces of:

WOVBLE BOND DI CKI NSON,
655 N Central Avenue, Suite
2300, dendale, California 91203

Pursuant to notice, before Debra Bol |l man
Farfan, Certified Shorthand Reporter, in and for
the State of California.
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PROCEEDI NGS

[ COURT REPORTER, DEBRA B. FARFAN, CSR
NUVBER 11648, | NTRODUCTI ON PURSUANT TO
CALI FORNI A BUSI NESS AND PROFESSI ONS CODE
SECTI ON 8016(B) (1) .]

MR. BERG Brad Berg from O Melveny & Myers
on behal f of petitioner, Therabody.
MR. KELLAR Kyle Kellar from Wnble Bond

Di cki nson on behal f of patent owner.

Wher eupon,
NATHAN MORRI LL,
called as a witness, was duly sworn and testified
under penalty of perjury as foll ows:
CROSS- EXAM NATI ON
BY MR BERG
Q Good norning, M. Morrill.
A.  Good norning.
Q Can you please state your full nanme for the
record.
A. My nane is Nathan Hendley Morrill.
Q And do you understand that you're under
oath today, M. Morrill?
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1 A. | do.

2 Q And this is the same oath that you' d be

3 under, for exanple, if you were testifying in a

4 court of law. You understand that, right?

5 A | do.

6 Q Have you been deposed before?

7 A. | have been

8 Q How many tinmes?

9 A.  About a dozen.

10 Q So | assune you're famliar wth kind of

11 the ground rules of a deposition, how a deposition
12 works. But just to nmake sure that things go

13 snmoothly, I'"ll just go over a couple things

14 briefly, if that's okay.

15 A Ckay.

16 Q So you understand today's deposition is

17 bei ng recorded stenographically. So it's inportant
18 to give verbal answers rather than, for exanple,

19 noddi ng or shaki ng your head.
20 Do you understand that?
21 A. | do.
22 Q And you know that your attorney may object
23 to a question, but you are still required to answer
24  that question, unless your attorney instructs you
25 not to?
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1 A Yes.

2 Q If at any point | cut off your answer for
3 whatever reason, it's inadvertent. Please let ne
4 know, and I'Il let you finish your answer. And

5 "1l do my best not to talk over you in general.

6 And | would |ikew se ask that you do the sane for
7 ne.

8 | s that okay?

9 A Ckay.

10 Q And if at any point today you realize an
11 answer you've given was inconplete or incorrect,
12 just let ne know, and |I'I|l give you an opportunity
13 to conplete or correct your answer.

14 Do you understand?

15 A. | understand.

16 Q And it's not an endurance test today. W
17 can take breaks. |'Il try to take a break every
18 hour or so. But if at any point you need a break
19 or want a break, just let ne know, and we can take
20 a break. | would just ask that if there's a
21  question pending, that you answer that question
22 before we take a break.
23 Does that sound okay?
24 A.  That should be fine.
25 Q M. Mrrill, can you please state your hone
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1 address.

2 A It's 2515 North 600 West in Lehi, U ah.

3 Q And do you know where your work address is?
4 A It's 111 West Canyon Crest Road in Al pine,
5 Ut ah.

6 Q Is there any reason that you cannot give

7 truthful and accurate testinony today?

8 A. No, there's no reason for that.

9 Q Do you understand that today you are

10 appearing in connection with two separate PGR

11 proceedi ngs?

12 A Yes.

13 Q And those are PGR2024-53 and PGR2025-13?

14 A.  Yes.

15 Q D dyou submt expert declarations in both
16 of those matters?

17 A | did.

18 Q I'mjust going to hand you what's been

19 previously marked as Exhibit 2005 in the PGR2025-13
20 matter.
21 A, Kkay.
22 Q Do you recognize that docunent?
23 (Previously marked Deposition Exhibit No.
24 2005 was revi ewed.)
25 A | do.
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Q And what is that docunent?
A. That is the declaration | prepared in the
matter of PGR2025-00013.
Q And that one's covering U S. Patent Nunber
11, 938, 082, correct?
A.  Yes.
Q WII you understand if | refer to this
docunent as the '082 declaration?
A | will understand it as that.
Q Now, let nme hand you what's been previously
mar ked as Exhibit 2005 in the PGR2024- 00053
pr oceedi ng.
Do you recogni ze that docunent?
(Previously marked Deposition Exhibit No.
2005 was revi ewed.)
A. | do.
Q And what is that?
A. That is the declaration | prepared in
regards to PGR2024- 00053.
Q And this declaration's with respect to
U S. Patent 11,857,482; is that correct?
A. That is correct.
Q Soif I refer tothis as the '482
declaration, you'll understand that I'mreferring

to this docunent?
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A Yes.

(Previously marked Deposition Exhibit No.
1001 was reviewed.)

Q Now, just so you have them avail able, |
just want to go ahead and mark the patents in these
two matters.

So this one has been marked as Exhibit 1001
in the '482 PGR, which just for the record is the
PGR2024- 00053.

And then -- and you recogni ze that
docunent, M. Morrill?
A Yes.

Q And what is that docunent?
A It's the 11, 857,482 patent.
Q And if | refer to this as the '482 patent,
wi Il you understand I"'mreferring to this docunent?
A Yes.
Q And I'mgoing to hand you what's been
mar ked as Exhibit 1001 in the '082 proceedi ng,
whi ch i s PGR2025-00013.

Do you recogni ze this docunent?

A. | do.
Q And what is this docunent?
A. It's the U S Patent 11,938, 082.
Q Okay. If I refer to this as the '082
First Legal Depositions - Calendar@firstlegal.com 11
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patent, you'll understand what |'mreferring to?

AT will.

Q And, in general, if | refer to the '082
PGR, will you understand that |'mreferring to the
PGR proceeding dealing with the '082 patent?

A.  Yes.

Q And simlarly, if | refer to the '482 PGR
you'll understand |I'mreferring to the PGR
proceedi ng dealing with the '482 patent, correct?

A Yes.

Q Since we're dealing with both of these
proceedi ngs today, if you ever have a question

about which proceeding a question of mne pertains

to, please let nme know, and I'Il clarify that.
kay?
A Ckay.

Q Now, if I refer to a POSITA, do you
understand that | nean a person of ordinary skill
inthe art?

A. | do.

Q And do you understand that this deposition,
along with your declarations, formyour fornmal
testinony in these two PGR matters?

A. | do.

Q Now, under the U S. Patent Ofice rules, do
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you understand that you're not permtted to discuss

t he substance of your testinobny with counsel during

br eaks?
A. | do understand those.
Q M. Mrrill, how did you prepare for your

deposition today?

A. | read through ny declarations. | net with
counsel yesterday, and we di scussed the
decl ar ati ons.

Q Didyou do any internet searching in
preparation for your deposition today?

A. | did |look up mascul ature versus
muscul ature. We had -- ny understanding is
mascul ature was a m sspelling of muscul ature. And
counsel had thought it was an ol der termthat had
been used, and we | ooked and verified that it is
typically a msspelling --

Q (kay.

A.  -- of muscul ature.

Q Do you recall what websites you | ooked at
to verify that informtion?

A. Not off the top of ny head. | just did a
qui ck search, and Google Al said it's a typical
m sspel | i ng.

Q So is your understandi ng today that

First Legal Depositions - Calendar@firstlegal.com 13
855.348.4997

Petitioner Therabody Ex-1024, 0013



NATHAN MORRILL

November 21, 2025

© 00 N OO O A W N B

N DD D NMDMDDNMNMNDN PP P P PR Rk
o A WO N P O ©O 0 N O O B WO N +— O

mascul ature refers to nuscul ature?

A.  As was ny opinion before as well.

Q GCkay. D d you do any other web searches in
preparation for your deposition today?

A.  No.

Q Howlong did you --

A Oh. Oh, sorry. W were tal king about
cylindrical in nature, and |looking up cylindricity
al so i ncludes ovoid shapes as well as circul ar
shapes.

Q You said "oval" shapes?

A Yes.

Q Ckay.

A.  Ovoid.

Q Ovoid, okay.

Asi de from counsel, did you neet with

anyone el se in preparation for your deposition

t oday?
A. | did not.
Q D dyou -- you nentioned your declarations

already. D d you review any ot her docunments in
preparation for your deposition today?

A. | did ook at other docunments that were
referenced within the declarations, but nothing

el se besides that.
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(Previously marked Deposition Exhibit No.
2006 was revi ewed.)
Q GOkay. I'mgoing to hand you what's
previ ously been marked as Exhibit 2006. And this
particular exhibit is from PGR2024-00053, but I']
represent that an exhibit -- an identical exhibit
beari ng the sane nunber has al so been submtted in
t he ot her proceedi ng.
Do you recogni ze this docunent?
| do.
What is this docunent?
This is ny CV.

> O >

Q Now, |ooking at your education here, you
got your bachelor's of science in nechani cal
engi neering fromthe University of Uah; is that
right?

A. That is correct.

Q And when did you receive that degree?

A, In May of 2004.

Q And after you conpl eted your bachelor's of
mechani cal engi neering, did you do any ot her
school i ng?

A. 1've done continuing education and courses,
but I have not done any formal schooling beyond
t hat .
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Q Did you have any particular enphasis in
your nechani cal engi neering degree?

A.  CGeneral nechanical engineering.

Q GCkay. You don't have any |egal education,
do you?

A. | do not.

Q Now, after you graduated fromthe
University of Utah, what was your -- what was your
next -- well, let me say it this way.

After you graduated with your degree in
mechani cal engi neering, did you begin to work
professionally as a nechani cal engi neer?

A | did.

Q And where did you begin your career as a
mechani cal engi neer?

A. | had been working as an intern for Al pine
Engi neering & Design, and continued as a nechani cal
engi neer for them

Q And Al pine Engineering & Design is the sane
Al pi ne Engi neering & Design that you currently work
for?

A Yes, it is.

Q Have you worked for Al pine Engineering &
Desi gn continuously since you graduated fromthe
University of Utah in 20047
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A. | have.

Q Have you held any other positions in that
time?

A.  \Wat do you nean by "other positions"?

Q Let ne clarify that.

Have you worked for any other conpanies in
that tinme, since you graduated in 2004 until the
present ?

A. | have not.

Q What kinds of -- well, when you started at
Al pi ne Engi neering, were there particular types of
projects that you worked on?

A. Al pine Engineering & Design is a consulting
firm

Q Ckay.

A, And we do various designs and anal yses for
clients. So it would depend on what the clients
needed, on what projects | would work on.

Q Didyou specialize in any particular type
of projects?

A. 1've done various different products for
different clients. And as ny CV shows, that |'ve
had experience working with nobile equi pnent,
hydraul i ¢ equi pnent. We've designed shi el ds.

W' ve designed protective equipnment. W've
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desi gned commerci al equi pnent as well as
prof essi onal equi pnment and equi pnent that's
desi gned for consuner use.

It really just depends on what the client
needs and how we acconplish it.

W |ike to do new product devel opnent if
possi bl e, where soneone cones to us with an idea
and we try to help themsee how that is
acconpl i shed and how to fulfill that.

But it will depend on what the client
needs.

Q Now, |ooking at your consulting focus on
t he second page of your CV, one of the categories
near the bottomof that list is consuner products.

Are there any particular types of consuner
products that you' ve worked on?

A.  W've worked on exercise piece of
equi pnment, we've worked on recreational devices
that a client mght sell as a consuner product,
sports-rel ated equi pnent, handhel d devi ces.

Q Anything el se?

A Well, | would have to think on that to give
a full list. Again, | have 21 years as a
prof essi onal engineer and a | ot of products that

have crossed ny desk in that tine.
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Q Fair enough. So you nentioned exercise
equi pnent. \Wat types of exercise equi pnent have
you worked on in your tinme at Al pine Engi neering?

A. W just recently received a patent for a
pi ece of exercise equipnent that is a constant
notion device that allows for a client to -- or a
user to exert force against it to the max of --
maxi mum capacity that they can produce while it
continual Iy noves.

Q It'slike an elliptical-type nmachine or

nmore --
A. A strength training machine.
Q A strength training nmachine?
A.  Yes.
Q And is that one of the patents that you

have |isted here on your CV?

A It isnot. It's one |l recently received.

Q Oher than that patent, are there any other
patents that you're aware that are m ssing from
your CV?

A, That is the only one I'maware of that's
mssing fromny CV at this tine.

Q But you were an inventor on that patent
that you just nentioned?

A | was.
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Q And that exercise constant notion machine
t hat you nentioned, what size of machine is that?

A. That is a large piece of equipnent that's
meant for professional gyns to be used. So roughly
ei ght foot by about eight foot.

Q Have there been any other exercise projects
t hat you've worked on over the years?

A.  There have been sone. One | renenber
actually never went to market, but it was designed
as a core strengthening device. W rked on clinbing
walls and -- 1'd have to go back and | ook at each
one.

Q Fair. Fair enough. And you also nentioned
t hat you worked on sports equi pnent --

A Yes.

Q -- in your tine at Al pine Engineering?

VWhat are sone exanples of the types of
sports equi pnent you' ve wor ked on?

A. 1've worked on designing golf club head
attachnments for quick changi ng and si zi ng, where
peopl e can get a feel for the head with the shaft,
just to determ ne what they wanted, how they want
it to feel.

|*ve al so hel ped design wth golf bags.

And we've worked on different products for
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di fferent consuners -- canping equi pnent, outdoor
equi prent .
Q The golf head attachnment, how does -- how

does that work to attach the golf head to the
shaft?

A. There are sone NDAs that are involved in
that, but it's basically a quick-connect system
between a golf head and the handle to be able to
try out different heads on different sized handl es
SO0 soneone can determne if it's the size that they
want and if it has the right feel that they would
li ke.

Q Wen you say "a qui ck-connect system" what
are you referring to?

A. A systemthat allows you to quickly attach
the golf head to the handle, and then quickly
di sconnect it as well, so that you can try various
heads wi th various handl es.

Q And in a quick-connect system-- well, |
guess in this particular quick-connect system are
you required to use a tool to connect the two
pieces, or is it done wthout a tool?

A.  Most quick-connect systens just require by
hand. And that's what this requires as well.

Q And is there any threading that connects

First Legal Depositions - Calendar@firstlegal.com
855.348.4997

Petitioner Therabody Ex-1

21

024, 0021



NATHAN MORRILL
November 21, 20

25

© 00 N OO O A W N B

N DD D NMDMDDNMNMNDN PP P P PR Rk
o A WO N P O ©O 0 N O O B WO N +— O

the two in that systenf

A. | don't feel confortable going down the
road of exactly how they operate, just due to the
NDAs that we have in place regarding quick-connect
syst ens.

Q And are these publicly avail abl e products?

A. They are used by a specific conpany to sel
their golf heads and golf clubs, basically.

So it's at a facility where you would go to
purchase the golf clubs, and they do the
connecti ons between the heads and the handl es on
site, and then you deci de which ones you want. And
then later on, they permanently attach the club to
t he head, using a different system

Q Uh-huh, okay. And to be clear, you fee
| i ke disclosing whether it's a threaded connection

or not would be a violation of your NDA?

A Well, I don't want to get into exactly how
it's done.

Q Right.

A It's a proprietary systemthat they have.

Q Right.

A. There are several different ones that we
devel oped for them The closest | can say sone is

probably simlar to a bayonet-style connector, but
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that's not all of them

Q GCkay. And then you nentioned that you' ve
al so worked on handhel d devi ces.

A.  Yes.

Q Is that right?

VWhat are sone exanpl es of handhel d devi ces
t hat you' ve worked on?

A. | had a client that wanted to create a
t herapeutic device that they generated
el ectromagnetic fields. They needed a case
designed for that, and they cane to us for that.

Had anot her client that needed a sensor
built into a handhel d device so that they coul d use
it in manufacturing.

Those are two that conme to mnd right off.

Q Have you designed an entire handhel d device
before, or nostly conponents that go into handheld
devi ces?

A. Mostly conponents that go into the handheld
devices. But it depends on what the client needs.
| f they want us to design the entire handheld
devi ce, we can.

Q Have you ever in your professional career
wor ked on massage -- nassage devices of any type?

A. | know that we've | ooked into several
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November 21, 20
di fferent concepts. | have not worked on one
personally. 1've used them before, but it's well

within the capacity of our conpany to do that, if
required.

Q Wien you say it's well within the capacity
of your conpany to do that, | assune it's well
wi thin your capacity to do that?

A Yes.

Q And what would bring that within your
capacity to work on it?

A It would be a custoner's need. |If they had

a device that they wanted to devel op, and they

asked me to work on that, | could do that for them
yes.

Q Wuld there be any --

A Oh. Sorry. | forgot. There was a client
that wanted to do -- it's kind of nassage rel ated.

She had an acupressure system she wanted to devel op
within a sock, and | hel ped work on that. But
that's been many years ago. So it |eans towards
massage, but it is not quite nmassage.

Q | understand.

None of the patents that you have relate to

any type of nmassager, right?

A.  They do not.
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Q And none of the patents you have relate to
any kind of handhel d device, correct?

A. These patents do not relate to handheld
devi ces, no.

Q And none of these patents relate to
exerci se equi pnent, apart fromthe patent that's
not listed, correct?

A. Correct.

Q Have you ever published any papers or
articles in professional journals?

A. | have not.

Q Have you ever published any articles in
non- pr of essi onal journal s?

A. | have not.

Q During your entire career, approximately
how many tines have you testified at trial in a
patent case?

A. | have not testified at trial in a patent
case before.

Q Approximately how many tines have you
served as an expert witness in a patent case?

A. |1'd say probably about a dozen tines.

Q And you've al so served as an expert w tness
in personal injury cases; is that right?

A. | have.
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Q \Wat types of personal injury cases have
you been involved wth?

A. 1've been involved with thrill rides. 1|'ve
been involved wth heavy equipnment, with trailers,
W th exercise equi pnent.

| can't think of everything right off the
top of ny head.

Q Have you provided any testinony or
submtted a report in any litigation in the |ast
four years?

A. In the last four years? |'ve submtted
several reports in litigation.

Q Does your declaration contain a |listing of
t hose cases that you submtted reports or testinony
i n?

A. 1'd have to |ook again to see if | -- |
usually submt a list of the cases that |'ve
testified in.

Q Ckay. Have you ever been retained on
behal f of Therabody for any purpose?

A. | have not.

Q Prior to this case, have you ever been
retained in a case adverse to Therabody?

A. Prior to this case, no.

Q Have you ever failed to qualify as an

First Legal Depositions - Calendar@firstlegal.com
855.348.4997

Petitioner Therabody Ex-1

26

024, 0026



NATHAN MORRILL

November 21, 2025

© 00 N OO O A W N B

N DD D NMDMDDNMNMNDN PP P P PR Rk
o A WO N P O ©O 0 N O O B WO N +— O

expert in whole or in part in District Court

litigation?
A. | have been |limted in a couple cases.
One, | was not the testifying expert

regardi ng warni ngs, and they wanted ne not to make
any comment about what was actually on the device.
In that sanme case, the judge nmade a ruling
regardi ng neeting the law or not neeting the | aw
according to a regulation that was out there. So |
was not allowed to testify on that.
| had anot her case where a new | awer took
over just before the Daubert notion was addressed,
and he did not understand what ny training was
involving forklifts and nmy experience with them
And | had just recently re-received ny

forklift training a couple weeks before ny report
was due. And the other side pointed that out, and
| was supposed to clarify at deposition or in trial
testinony, but the case settled before that
actual Iy occurred.

Q Has your testinony ever been excluded from
trial under Daubert or for any other reason?

A Only in those two instances.

Q Tal king about the '482 declaration, when

did you first start working on that declaration?
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A. | would have to | ook back at ny records to
know exactly when | started working on that.

Q Do you recall approximtely how long it
took you to wite your '482 declaration?

A. Not off the top of ny head, no.

Q \Who else contributed to the witing of that
decl aration?

A. | know that with counsel, we did send

drafts back and forth on the decl arati on.

Q Did you copy parts of your declaration from

ot her docunents?
A. | know that the two decl arations do contain
copi es of each other.

Q By "copies of each other," you nean

substantial portions are identical between the two?

A.  Yes.

Q Now, if we go to page 3 of your '482
decl aration, in paragraphs 10 and 11, you list all
t he docunents you reviewed in connection with this
case, right?

A. It does reference the docunents that |
reviewed in this case, yes.

Q Are there any docunents you consi dered or
upon which you relied in form ng your opinions that

are not listed in this section?
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A. | can't think of any.

Q Did you review Hyperice's prelimnary
pat ent owner response in this proceedi ng?

A. Their response to this litigation? O what
do you nean?

Q The response that they filed initially,
before the board nmade a decision to institute the
PGR in this proceedi ng?

A | believe | did.

Q And did you review the patent owner
response that was -- well, to which your
decl aration was submtted as an exhibit?

A | believe | did.

Again, it says the table of exhibits are
provided with the Patent Omer's responses there at
the end of 10.

Q And so you take that as evidence that you
did review the patent owner's response?

A 1've reviewed what was included with the
table of exhibits that were provided fromthe
pat ent owner's response.

Q Did you consider or rely on any
conversations with any individuals in form ng your
opinions in this case?

A. Again, | reviewed it, | |looked it over.
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And based off of what | read, | forned ny opinions
fromwhat | reviewed.

Q Didyoutalk to anyone at Hyperice in
connection with this case?

A. No, | did not.

| believe we tal ked with counsel once, just
di scussing ny being hired for this case, but that's
all 1 renmenber.

Q So let's go to paragraph 60.

So in this section you |ay out what your
understandi ng of a person of ordinary skill in the
art is in this case; is that right?

A Yes.
Q And in paragraph 65 -- well, sorry.

| n paragraph 63 you state that: A person
of ordinary skill in the art as of July 1st, 2013,
woul d have had a degree in nmechani cal engineering
and/or industrial design, a working know edge of
consuner product design, and human factors, and/or
at least three to five years' experience in
concei vi ng, designing, engineering or nodifying
devices for human use and interaction.

Do you see that?

A. | do see that.
Q \Wen you say "a working know edge of
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consuner product design,"” what do you nean by that?

A.  Wien you're designing a product for

consuners, you need to have an understandi ng of how

they're going to interact wth the device, what
they're going to be using that device for, and what
| evel of skill they m ght have when they're using
t hat devi ce.

Q And what is a -- what qualifies as a device
for human use and interaction?

A.  Any device that a human is actually going
to be using.

Most of the things that we design a human

IS going to be interacting with in sonme way or
anot her, and you need to determ ne how they're
going to interact with it, what controls are in
place for themto use, how they are going to apply
t he machi ne or the device that they're working
with, and nmake sure that it is designed for that
I nt ended use.

Q So, for exanple, a broomwould be a device
for human use and interaction, right?

A. A broomwould be a device for human use or
i nteraction.

Q \What about a forklift? Wuld a forklift be

a device for hunan use and i nteraction?
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A It would be.

Q \What about a roller coaster? Wuld a
roll er coaster be a device for human interaction?

A. It would be.

Q How about a basketball? Wuld a basket bal
be a device for use -- for human use and
I nteraction?

A. It is a device that soneone does interact
w th and use.

Q So if a person had a degree in nechani cal
engi neering and three to five years' experience in
desi gning any of those types of products, or any
ot her product for human use and interaction, they
woul d qualify as a person of skill in the art under
your definition?

A Again, it's going to depend on the device
and their know edge of the interactions that are
applied. Any device that you're designing is going
to have certain effects on howit's used and what
I's being done and how it responds with the human
body.

So having a know edge based off of devices
t hat you m ght design and use as a person woul d
hel p you qualify to understand how to design a

devi ce such as this.
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Q So you would say a person of skill in the
art -- well, strike that.

Under your definition of a person of skil
in the art, soneone would qualify as a person of
ordinary skill in the art for the '482 and ' 082
patents if they had a degree in mechani cal
engi neering and they had worked for three years on
designing broons; is that right?

A.  They woul d have an understandi ng of how the
broom needs to be used by the human, how that woul d
correspond to how their hands work with it, the
forces applied with it, and they woul d have an
under st andi ng of designing how that reacts.

Q And how woul d that understanding qualify
them as a person of ordinary skill in the art for
pur poses of the '482 patent?

A.  As purposes for the '482, having designed
equi pnent, it tal ks about nodifying devices for
use. It's not tal king about just a single device
doi ng one broom It's talking about using and
desi gni ng devi ces or nodifying devices for human
use. Not just maybe limting thenselves to only
one concept or one use throughout their tenure.

Q So, for exanple, if I -- if soneone

designed nultiple broons, then that would qualify
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them not if they just worked on a single broonf

A.  You're tal king about one single type of
device at that point, instead of nultiple devices,
mul ti ple uses and interactions.

Q Sure. So if they designed a broomand a
dust pan, then that would be sufficient?

A.  Again, they would probably need a little
broader experience in that to qualify.

But the idea is that they need to be able
to understand how to design for use with humans,
how to design for the engineering and the power
that would be within the devices, as well as how
t he humans woul d interact wth that.

Now, soneone could conme from designing a
broominto designing a nassage gun or a percussive
massager, as is in this. But they would probably
need a little bit nore trial and error to cone to
the device in the end.

But they woul d have experience to at | east
understand the basics of designing maybe the handl e
structure, the support structure, and how t he human
m ght interact with that. And then because they
don't necessarily have the experience of designing
a powered device, they would have to look a little

bit nore into howto incorporate the notion and
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1 provide that into it.
2 Q And so, | guess, where in your definition
3 of a person of skill in the art do you provide
4 those Ilimtations that you just described?
5 A Well, as | nmentioned, where it says
6 nmodi fyi ng devices for human use and interaction, it
7 says right there "devices," not device. So you
8 would need experience in designing for use and for
9 the intended purpose.
10 Q You would agree with ne that your statenent
11 of this doesn't require any particular type of
12 device? For exanple, it doesn't require a power
13 device, right?
14 A. It does not specifically say "power device"
15 within that. It does -- as a nechanical engineer,
16 that is part of your training and understandi ng and
17 education, is nechanics as well as nachi nes and
18 power sources.
19 Q Now, you -- earlier, when we were | ooking
20 at the materials that you consi dered, you nentioned
21 that you reviewed Dr. Pratt's declaration, which
22 sets fourth his qualifications and experience.
23 Do you renenber that?
24 A Yes.
25 Q Do you believe that Dr. Pratt would qualify
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as a person of ordinary skill in the art under your
definition here?

A.  He has experience with a degree, he has
experience for making fasteners that are used by
humans, and he woul d qualify under that definition.

Q Now, in paragraph 65 you al so discuss the
definition of a POSITA that Dr. Pratt put forward
in his declarations. Do you see that?

A. | do.

Q And his definition, |ike yours, requires a
bachel or' s degree in nmechani cal engineering or
related field. Do you see that?

A Yes.

Q And then he also requires two to three
years' experience in the research, design, and
devel opnent or testing of rotating or reciprocating
mechani sns. Do you see that?

A. | do see that.

Q If the Patent Ofice were to adopt
Dr. Pratt's definition of a person of skill in the
art rather than your definition of a person of
skill in the art, would you qualify as a person of
ordinary skill in the art under that definition?

A.  For rotating and reciprocating nechani sns?

Yes, | woul d.
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Q So what are sone of the exanples of
rotating and reciprocating nmechani sns that you've
wor ked on?

A. |'ve designed nultiple things that use
rotation, including saws, including reciprocation
wi th extendi bl e boons, wenches, |anding gear, |egs.
Tarping systens use rotation as well.

Q \What types of saws have you worked on?

A. 1've designed brick saws.

Q Meaning saws to cut bricks?
A.  Yes.

Q And how do those operate?

A. They have a notor that translates
rotational notion to a blade, and that, in turn,
cuts the brick as it's fed through on conveyer
syst ens.

Q So that would be the notor is rotating and
the blade is also rotating; is that right?

A. That is true, yes.

Q Do you have any experience with converting
rotation of a notor into |inear notion?

A Yes, | do.

Q \Wat are sone exanples of that experience?

A. As | nentioned, | have sone patents

regardi ng tarping systens that have rotation notion

First Legal Depositions - Calendar@firstlegal.com 37
855.348.4997

Petitioner Therabody Ex-1024, 0037



NATHAN MORRILL
November 21, 20

25

© 00 N OO O A W N B

N DD D NMDMDDNMNMNDN PP P P PR Rk
o A WO N P O ©O 0 N O O B WO N +— O

that also includes linear notion within that.

|'ve got to think of the different ones.
But we have designed nultiple things where devices
rotate as well as linearly noved based off of the
rotation.

Q \Wien you say a tarping system can you
describe a little bit nore what you nean by that?

A. So | have a tarping systemthat will cover
a container for transport to prevent debris from
comng out of it. That has reciprocal -- or
rotating notion on it, and there are sone
reci procating devices built in that have |inear
actuation within it for the | ocking nechanisns and
for how sone of the parts nove.

Q Sothisis like atarp to cover a load on a
truck or sonething; is that right?

A. That is one.

Now, also on the patent that's mssing in
ny CV, the exercise piece of equipnent has
rotational notion that translates into |inear
noti on on cables and on rope. So that is then
reciprocating in and out based off of the
rotational notion of the notor.

Q Now, the tarping system is that like a

manual Iy driven rotation, or is it a notor that
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does the rotation in that?

A. It's a hydraulic system

Q Hydraulic system And, | guess, can you
describe a little bit nore the nmechanismin the
exerci se equi pnent that you have a patent on that
converts the rotation of the notor into a |inear
not i on?

A. Basically what you have is you have a wench
system whi ch has a cable that rotates around it
such that, as it rotates, the cable is drawn in and
out, creating reciprocation notion.

Q Ckay. Now, are you famliar wth the idea
of using, as part of the -- as part of the
translation fromrotational notion to |inear
notion, using a gearbox, for exanple?

A Very famliar wth that, yes.

Q And how does that process work?

A. So taking a gearbox to go fromlinear
notion -- or rotational notion into |linear notion,
it's going to depend on how the gearbox is
designed. There are many different ways of doing
it. You'll typically have rotation with an arm out
away fromthe notor that then is directed into
either a piston or directed into an armthat then

drives the piston
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And due to the rotational notion, you'l
either have what's called a yol k that goes around
it, or you'll have a push armthat's attached to it
that will then come in and out, which results in
reci procating notion.

Q Okay. Are you famliar with the concept of
using -- instead of using a gearbox, using a
direct-drive drive nechanismto translate that
rotational notion into |linear notion?

A. | think | just described that, where you
have a direct drive, a pushing armattached to the
rotation of it that will actually drive the piston
forward and back.

Q Ckay.

A. And |I've worked on systens that use that.
| don't have a conplete list of everything |I've
desi gned, but understandi ng how that's done simlar
to a crank shaft on even just a notor.

Q Solet's turn to paragraphs 57 and 58 of
your ' 482 decl aration.

Here you offer what the plain and ordinary
meani ng of the term percussive nmassager 1is,
correct?

A. Sorry, did you say paragraph 57 and 58, or
did you say page 57 and 58?
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Q Paragraph. | did the same thing. Wen I
could find nyself, I was |ike: That's not right.

Yeah, paragraph 57 and 58.
A Sorry.
Q No problem

So let me just re-ask nmy question now that
you're at the right spot.

So here in this section you offer your
opinion as to the plain and ordi nary neani ng of the
term "percussi ve nmassager," correct?

A.  Yes.

Q And in particular, at the end of
par agraph 57 you state: A POSITA woul d understand
that the plain and ordinary nmeani ng of a percussive
massager is a device that provides a high-speed,
| ong stroke action to nassage deep nuscle tissue,
and nost commonly is el ectromechanically driven,

Do you see that?

A. | see that, yes.

Q Sol'dlike to talk about a few of these
pi eces, but before | do, I'd like to tal k about the
standard you applied in comng up with this
definition.

You say "A POSI TA woul d understand that the

plain and ordi nary neaning," and then you go on.
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Do you see that?

A Yes.

Q And in Footnote 4 you say that you're
informed that the plain and ordi nary neani ng of the
claimtermis the ordinary and customary neani ng as
woul d be understood by a POSI TA in the context of
the patent and its prosecution history.

Do you see that?

A. | do see that.

Q In determning what the plain and ordi nary
meani ng of percussive nmassager is, what tinme period
di d you consi der?

A. Again, based off of the application tine of
July 1st, 2013.

Q So | noticed that you use the present
tense, a POSI TA woul d understand, but your
testinony is that you' re not applying what a POSI TA
woul d understand today. You're applying what a
PCSI TA woul d have understood in 2013; is that
right?

A. My understanding is that | need to | ook at
it as would a POSITA fromthat tinme to understand
what a percussive nmassage woul d have.

And when we | ook at this, the patent

specifically points out that the device is designed
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for deep nuscle stimulation to increase nuscle
met abol i smand increase the lactic acid cycle and
relieve pain.

So part of it is creating that deep nuscle
stinmulation, and the term "percussive nmassager"
cones fromthat inpact that occurs fromthe head.

Now, so ny understanding is |ooking at what
a percussive massager could be interpreted as is
basically what is taught in there.

Q So apart fromthe patent, which we'll get
toin amnute, did you consider any materials from
2013 or earlier in determning what the plain and
ordi nary meani ng of percussive nassager was?

A. | looked at the patent, | |ooked at what
t he patent was teaching, and |I | ooked at the
| anguage that was used in the clains to determ ne
what would be interpreted as a percussive nmassager,
as well as looking at the websites that were
referenced for other percussive nmassagi ng devices
|isted earlier in the declaration.

Q Now, those websites that you referenced,
were any of those fromaround the tinme of the
pat ent ?

A. They were post the patent.

Q They were what?

First Legal Depositions - Calendar@firstlegal.com 43
855.348.4997

Petitioner Therabody Ex-1024, 0043



NATHAN MORRILL
November 21, 20

25

© 00 N OO O A W N B

N DD D NMDMDDNMNMNDN PP P P PR Rk
o A WO N P O ©O 0 N O O B WO N +— O

A. | believe they were post.

Q Post?

A Yes.

Q Do you recall the tine frane that those
articles were fronf

A. | don't have that right in front of ne.

Q If I represented to you that none of them
were earlier than 2022, would you disagree with
t hat ?

A. 1'd have to look at that, but | can't agree
or disagree at this point.

Q Is that consistent wth your recollection?

A. Again, |'d have to | ook at the tinestanps
and the dates that were published, but | recognize
t hat they were post.

Q They were post. Did you |look at any
materials that predated the patent?

A. | looked at sone of the prior arts that was
| i sted and brought forth.

Q D d you consider that in comng up wth the
plain and ordi nary neani ng?

A.  Again, sone of the devices teach what would
be consi dered percussive massage in them And |
believe Pivaroff actually tal ks about percussive

and concussive forces within that patent.
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Q You certainly don't cite to Pivaroff, for
exanple, in this section where you're describing

t he plain and ordi nary nmeani ng of percussive

massage - -
A No, I --
Q -- or percussive nmassager, right?
A. Sorry. No, | did not.
Q | just ran out of breath, so --
A, Sorry. | thought you were done.
Q No, no, no problem

Did you ook at any -- did you |l ook for any
dictionaries, for exanple, that were published
before 2013 that tal ked about percussive massagers?

A. | did not ook at a dictionary at that tine
for that definition

Q Do you think a dictionary that had a
definition of percussive massager from around or
before 2013 woul d be relevant to the understandi ng
of a person of ordinary skill in the art at the
time of the invention?

A. It could help to understand that, | ooking
at what percussion is, and | ooking at what massage
i's, and understanding that the two together create
per cussi ve massages.

Q If you found out that percussive nassager
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had a different definition in 2013 than the one you
appl i ed, based on |later sources, would that change
your opinion as to the neaning of the termin the
pat ent ?

MR. KELLAR Object to form

THE WTNESS: | have not seen anything to
date that shows that.
BY MR BERG

Q But if you did see sonething to date, you'd

want to consider that in your opinion?

MR. KELLAR  Sane objection.

THE WTNESS: | would have to see that to
see if it would affect ny opinion.
BY MR BERG

Q So we | ooked at the Footnote 4 where you

tal ked about the plain and ordi nary neani ng and how
that's understood. You also provide sone
addi tional information in paragraphs 15 and 16 of
your declaration, and paragraph 15 in particular.

Now, towards the end of paragraph 15, you
say: However, | also understand that the clains do
not stand al one and the plain and ordi nary neaning
shoul d be harnoni zed to the extent possible with
t he patent specification and the prosecution

hi story of the patent.
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Do you see that?

A. | do see that.

Q And you testified that you | ooked at the
specification of the '482 patent in comng up wth
your plain and ordinary nmeaning for percussive
massager, right?

A. | did ook at that.

Q And were you infornmed that with respect to
claimconstruction, the Federal Crcuit has stated
that the specification is the single best guide to
t he neaning of a disputed ternf

MR. KELLAR Object to form

THE WTNESS: M understanding is the
specification hel ps to understand what the clains
reference and helps to give body to what the claim
I s teaching.
BY MR BERG

Q Let's go back to paragraph 57. So in your
definition here, there's a few conponents that |
want to talk about. The first is that it's a
device that provides a high-speed, |ong stroke
action to nassage deep nuscle tissue.

So just taking the first part of that, what
do you nean by high-speed?

A. As we look at the patent, we tal k about the
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1 fact that it reciprocates at a speed that wll
2 allow for the deep nuscle stinulation to occur.
3 Q \Were did that phrase "high-speed” cone
4  fronf
5 A It cane fromny review of the different
6 docunents within this case to | ook at what
7 constitute high speed for the patent.
8 So if we ook at the actual clains
9 thenselves in the '482 patent, it tal ks about --
10 let's see -- in 37. The percussive massager
11 claim 36, wherein the first speed and the second
12 speeds are each less than or equal to 3,600 strokes
13 per m nute.
14 In 38 it tal ks about: The percussive
15 massager of claim 36, wherein the first speed and
16 the second speed are each greater than or equal to
17 600 strokes per m nute.
18 And then in 39 it also tal ks about
19 predet erm ned speeds and ranges greater than 700
20 strokes per mnute to less than 1,800 strokes per
21 m nut e.
22 VWhich are all high speed.
23 Q So is the phrase "high speed" used in the
24 '482 patent?
25 A 1'd have to look to see if it specifically
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says that. | don't renenber if it specifically
calls out high speed, but it does tal k about higher
RPMs, such as 600 RPM |ike we said, and 3, 600 RPM

Q Certainly none of the places that you cite
in this section use the words "hi gh speed,"
correct?

A. They tal k about an RPMthat is considered
hi gh speed.

Q \Wat citation to the '482 patent that you
have in this section refers to the RPMs?

A. Again, fromny review, | just referenced
within the clains that tal k about high speeds. But
here, ny understanding cones fromthe review of
what a percussive nassager isS.

Earlier on -- let's see. Sorry.

Q You're fine.

A.  So when we go in and di scuss percussive
massagers, | talk about ny relative understanding
of what a percussive nmassager is. And from what
|"ve reviewed what a percussive nmassager is, it
typically tal ks about high speed, that it also has
hi gh i npact.

And then when we | ook at what is taught
within the patent, it's tal king about the higher

speeds within the clains, such as | discussed, as
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well as that it's there to create an inpact that
will help relieve the pain or alleviate the lactic
acid buildup within the nuscles, as is taught
within the patent there.

Q So we'll cone back to your -- what section
were you | ooking at there of your declaration?

A.  Section 3.

Q Ckay, and what paragraph? Oh, paragraph 38
IS where that starts?

A Yes.

Q Yeah, we'll cone back to that in just a
second. But | want to go back to my question
because | don't think you actually answered ny
question.

So in paragraph 57 and 58, where you
provi ded your claimconstruction for percussive
massager, you see that you cite to the '482 patent,
correct?

A Yes.

Q And | see tw citations to the '482 patent:

colum 1, lines 22 to 25 --
A Yes.
Q -- and colum 7, lines 20 to 23.
Correct?
A Yes.
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Q Do you see any other citations to the '482
specification or clains in this section?

A. That is all that | cited in that section,
yes.

Q Now, ny question is: Do the words "high
speed" appear in either of those two citations?

A. | don't renmenber right off the top of ny
head.

| do not see themspecifically saying
anyt hi ng about speed at that point, no.

Q And sitting here today, you're not aware of
anywhere in the '482 patent that uses the phrase
“hi gh speed," correct?

A. | would have to re-read it just to verify.
| can't think of it off the top of ny head.

Q Now, you did nention sone particul ar
strokes per mnute that are in the clains. And
those are also in the specification. And | want to
just go ahead and | ook at those for a second.

So if you turn to colum 3, starting at the
very bottomin line 67, and read through colum 4,
line 3, it says: |In sonme enbodinents, the
operating speed of the nassaging device is
general ly between about 600 and 3, 600 strokes per

m nut e.
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Do you see that?

A. | do see that.

Q Do you consider the 3,600 strokes per
m nute to be high speed?

A. For this use, yes, | do.

Q Do you consider 600 strokes per mnute to
be hi gh speed?

A. | do for this.

Q \Were would you draw the |ine when
sonet hi ng becones no | onger high speed? |s there a
particul ar strokes per mnute that woul d no | onger
be hi gh speed in your opinion?

A. | haven't created a cutoff at this point
for high speed. But if we start |ooking towards,
say, the Mabuchi patent where it tal ks about
patting, that doesn't necessarily take sonething
t hat needs to be done at high speed, and woul d be
difficult to be done at high speed.

Q But sitting here today, you don't know
where the line is between high speed and | ow speed
in terns of strokes per mnute?

A. R ght here we have a definition that they
have that is considered to be high speed within a
range of 600 strokes per mnute to 3,600 strokes

per m nute.
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Q Wen you say it "is considered to be," who
considers it to be that?

A. | consider that as a POSI TA to be high
speed.

Q Ckay. Somewhere |ower than 600 woul d be
not hi gh speed anynore, correct?

A. | haven't created a range for that, but
sonmewher e bel ow that, yes.

Q For example, ten strokes per mnute woul d
not be hi gh speed?

A. That could be considered not high speed.

Q Wuld you consider it in this context to be
not hi gh speed?

A.  That would be a stroke every six seconds,
so that would not be high speed in ny consideration
of this.

Q How about if it was 100 strokes per m nute?
Wul d that be considered high speed in this context
I n your opinion?

A. That's still faster than -- you're talking
about maybe | ess than a second. But it's still
fairly | ow speed.

Q So that would not be considered high speed?

A.  No.

Q How about 300 strokes per m nute?
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A. You'd be starting to get to around five

taps per second at that, which would be approaching

hi gher speeds, yes.

Q So for purposes of your construction where
it says high speed, would 300 strokes per mnute
qual i fy as hi gh speed?

A. It could qualify as high speed.

Q How would you determne if it qualified as
hi gh speed?

A. Again, it's going to depend on
experinmentation to see if it actually is providing
t he response needed for relieving the lactic acid
buil dup as well as the soreness in the nuscles at
t hat speed.

Q So whether or not sonething is high speed
woul d depend on whether it's providing the desired
t herapeutic benefit; is that right?

A. At least in the discussion of a percussive
massager, yes. You could have sonething that is
hi gh speed in another situation that m ght be even
ten -- say, ten instances per mnute could be high
speed for sone interactions or sonme devices. But
for a percussive massager, necessarily, that would
not be high speed for that.

Q And can you point to any objective
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boundaries that a person of skill in the art would
use to determne if sonmething was hi gh speed or not
hi gh speed in the context of your definition?

A. Again, because you're trying to create a
percussion that is at a higher speed, as is taught
in the patent, then it's going to depend on how
many tines it can actually cause a stroke and how
many i npacts that you get per percussion

Now, if you're doing |like you said, ten
strokes per mnute for a percussive nmassager, that
IS not going to be very high speed. This is going
to be there, and then every six seconds, again,
it's going to be very slow.

And that will, initself for that, be slow
But in other operations, ten operations per mnute
m ght be fast for a machine.

Now, percussive nassage, because it is
intended to be fast, it needs to have nmultiple
i npacts that occur. Now, 300 puts five inpacts per
second, which could be considered high speed. It's
going to depend on how that affects the inpact and
how that affects the therapy and the need to be
testing that would be perfornmed at that point.

But in this patent, they have discl osed

that they run at 600 to 3,600 strokes per m nute,
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which | consider to be high speed at that point.

Q Sois it your opinion that this patent only
covers speeds between 600 and 3,600 strokes per
m nut e?

A. That is not what the clains say. That is
the range that it goes within. And it does teach
t hat sonme enbodi ments incorporate that.

Q So there could be other enbodi nents that
woul d practice the patent that were |less than that,
for exanple?

A.  There coul d be.

Q And do you have any opinion on how far down
it could go and still practice the patent?

A. Again, within the claimlanguage itself,
when we | ook at that, it does not specify that
there is a specific speed for a percussive
massager, but we would -- it would need to be in a
range that would actually create that percussion
massage.

Q Now, the therapeutic benefits from
per cussi ve massage are not just based on the speed
of the inpact, but also based on other things, for
exanpl e, the stroke length of the inpact, correct?

A. That is correct.

Q Sois it your understanding that at --

First Legal Depositions - Calendar@firstlegal.com
855.348.4997

Petitioner Therabody Ex-1

56

024, 0056



NATHAN MORRILL

November 21, 2025

1 well, that sone particul ar speed m ght create the

2 correct therapeutic benefits at a particular stroke
3 | engt h but not at another particul ar stroke | ength?
4 A.  Sorry, can you repeat that.

5 Q Sure. So if I considered that there's at

6 least two levers that | can nove to determ ne

7 whether | get a therapeutic effect, speed and

8 stroke length, | could change either one of those

9 to achieve that therapeutic effect; is that right?
10 MR. KELLAR (bject to form

11 THE WTNESS: There's going to be specific
12 things that you're trying to affect. You m ght

13 have a deeper soreness wthin a nuscle that needs a
14 longer stroke to affect that. And that's going to
15 depend on if you're trying to do percussive nassage
16 at that point.

17 You coul d have a massagi ng i nstance where
18 it 1s just a pressure that's applied. And that's
19 not done at high speed. But that can be done to
20 relieve pressure within a nuscle or relieve
21 soreness. But that's not percussive nmassage at
22 that point because it's a pressure over a |onger
23 duration.
24 Now, for the percussion nmassage, it's
25 multiple hits with the depth adjustnent. So if
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we' re tal king about adjusting those, you're going
to have a point where it's no | onger percussive
massage if it's too slowor it's not deep enough.
BY MR BERG

Q Soif we look at claim34, in the | ast
limtation, you see that it -- the piston is caused
to reciprocate at a predeterm ned stroke | ength at
a first speed.

Do you see that?

A. | do see that, yes.

Q So if your definition of percussive
massager were adopted in this case, you would agree
that that first speed would be limted to only high
speeds; is that correct?

A. That first speed?

Q  Uh-huh.

A. As it says: the piston reciprocates a
predeterm ned stroke length at a first speed.

At high speed, yes. | would assune that to
be within the high speed.

Q Wen you say you' d assune it to be wthin
t he high speed, do you nean that if your definition
of percussive massager was adopted, that first
speed woul d be required to be high speed?

MR. KELLAR (Qbject to form
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1 THE WTNESS: Wien | read the patent, it

2 tal ks about a percussive nmassager that as it --

3 let's see.

4 So quick rel ease connection at the distal

5 end of the piston, wherein the quick rel ease

6 connector is -- now, it does not say whether it was

7 a fast speed or not. It just says that it's

8 reciprocating at a first speed.

9 Per cussi ve nmassagers typically operate at
10 the higher speeds. And ny understandi ng woul d be
11 that as the head is being attached and detached in
12 this instance, that it would be done at high speed,
13 or wthin a speed that was set on the device that
14 would fall within percussive massage.

15 BY MR BERG
16 Q Do you see anywhere in the patent where it
17 i ndicates that the first speed has to be a high
18 speed?
19 A. | don't renmenber anything off the top of ny
20 head that indicates that.
21 Q Now, the word that we're tal king about here
22 appears in the preanble of claim 34, right at the
23 top of claim34, "percussive nassager conprising."”
24 Do you see that?
25 A. | see that.
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Q Now, outside of the clains, do you see
anywhere in the patent that uses the word
" percussi ve"?

A. Now, within the scope of the patent, | see
where the cl ains say percussi on nassager, and then
t he scope then references what and how to interpret
what percussive nmassage i s.

Q You' d agree that the patent itself does not
provi de any definition of percussive nmassager?

A. They define what the device does, which, in
turn, can be interpreted to be percussive nassage,
because it states that this is a percussive
massager, and we turn to the scope to say what is
defined to create percussive massage at that point.

Q But the patent itself doesn't ever talk
about percussive nmassage, using those words, right?

A.  Not that | renenber.

Q And it doesn't ever talk about high speed,
does it?

A, Again, it tal ks about running the 600 to
3,600 RPM

Q But doesn't provide any description of what
hi gh speed is?

A, It doesn't specifically say this is high

speed, this is |ow speed. But it does say a speed
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that it operates at or can operate at.
Q Now, you have another part here. After
“hi gh-speed," it says "long stroke action."
Do you see that? W're in paragraph 57.
A Yes.
Q I'msorry, just so the record is clear
because | referred to the paragraph 57.
Do you see the part where it says "l ong
stroke action"?
A | do.
Q Okay. \Were did the phrase "long stroke
action" cone fron?
A. It's based off of the idea that it is
| onger than a vibration nassage m ght be or a
surface-level vibration massage would be. And we
see it is taught that there is a stroke that occurs
wi thin the device.
Q So long stroke action would be -- well, |
guess, let nme say it this way.
You understand | ong stroke action only in
contrast to vibration action; is that right?
A. Not only in contrast to vibration, but
understanding there are different types of
massagers out there. And with a percussive

massage, it's not just vibrating side to side.
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1 It's actually causing an inpact or a penetration --
2 not the best word for that -- but it is causing an
3 I mpact .
4 And in order to create that inpact, there
5 needs to be a |l onger stroke than just a soft touch
6 or, as it were, a non-long contact, just a short
7  stroke.
8 At sone point, you're going to not see
9 benefits in the nuscles without that |onger stroke.
10 Q How do you know t hat?
11 A. Based off experience using percussive
12 massagers. |f you don't actually have them
13 reaching certain points, they're not going to have
14  the sane effect on the nuscle.
15 Q Certainly you're not an expert on the
16 therapeutic benefits of percussive massagers?
17 MR. KELLAR  Object to form
18 THE WTNESS. |'ve used percussive
19 massagers and felt the benefits that they have.
20 But |'mnot a conplete expert on everything that
21 they can do or how to do them properly.
22 BY MR BERG
23 Q Now, does the -- does the patent use the
24 term"long stroke action"?
25 A | don't renmenber if it uses that term
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specifically.

Q You would agree with ne that none of the
citations that you provide to the patent use the
term"long stroke action," correct?

A.  No, they do not.

Again, |'ve referenced previously that nost
per cussi ve massagers have a stroke of at | east
8 mllinmeters fromthe teaching within the field,
and this also teaches that it has a stroke that can
be adjusted to have the benefits necessary to be a
per cussi ve nmassager.

Q And so in 2013, when this patent was
I ssued, did you see any evi dence that
8 mllinmeters, which is the distance you just
referenced, was the understood |ength for
per cussi ve nmassagers?

A, Again, | didn't see anything specifically
for 2013, but | did see that is a general
under st andi ng of what a percussive nassage stroke
can be around.

Q A general understanding as of what tine
frame?

A. Again, fromthe references that | had
before that we've discussed.

Q So in the 2020s, you've seen indication
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that 8 mllinmeters would constitute a | ong stroke
| engt h?

A. That that would constitute a percussive
massage.

Q And a percussive nassage has to have a | ong
stroke length, according to your definition here in
par agr aph 57?

A. It needs to have a stroke that's | ong
enough to be able to activate the necessary
response on the nmuscle and help with the pain
relief within the nuscle.

Q So the distance of the stroke |ength and
whether it's a long stroke I ength or not under this
definition would relate to whether or not it gives
certain therapeutic benefits; is that right?

A.  Yes.

Q And where would you draw the |ine between
| ong stroke action and not | ong stroke action?

A. It's going to be determ ned from
experinmentation and testing to determ ne how wel |
the stroke actually affects the nuscl es underneath.
But | would say it needs to at |east proceed
simlar to what | said, about 8 mllineters or so,
to actually create percussive nmassage.

Q Soif I was looking at this claimand

First Legal Depositions - Calendar@firstlegal.com 64
855.348.4997

Petitioner Therabody Ex-1024, 0064



NATHAN MORRILL
November 21, 2025

1 trying to design a product that didn't infringe,

2 and | was applying your definition here of

3 per cussi ve nmassager, what you're saying is that |'d
4 need to test that device. And if it provided

5 therapeutic benefits, then | would be in a I ong

6 stroke length; and if it didn't, | wouldn't be in a
7 | ong stroke | ength?

8 MR. KELLAR Object to form Calls for a

9 | egal concl usi on.

10 THE WTNESS: Sorry. You're saying if you
11 had a stroke length that did not provide the

12 benefit when you were attenpting to use it, that it
13 would not provide a long stroke length. It's going
14 to depend on where you're using it and how you're
15 using it.

16 Agai n, as the patent discusses, there m ght
17 be places that you m ght need to reach a different
18 muscle or be able to adjust the stroke length to

19 alleviate the pain, according to where it's at.
20 And so you mght be in an area where it's
21 not providing therapeutic relief because that is
22 not the stroke | ength necessary, and in another
23 area it mght provide the therapeutic relief that
24 it is designed for by the adjusting of the stroke
25 | engt h.
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BY MR BERG

Q So, for exanple, if | was using a
percussive nmassager -- well, | could do percussive
massage on a large nuscle group |ike ny thigh,
correct?

A.  Yes.

Q And | would need a certain stroke |ength
and -- well, 1'd need a certain stroke length in
order to get the therapeutic benefits of doing
percussive nmassage on ny thigh; is that right?

A. It's going to depend on where in the thigh,
but there will be variables that are set, dependi ng
on if you're trying to get a deeper nassage on a
quadriceps or if you're trying to get nore relief
at the surface level than the quadricep itself.
But, yes, you're going to need a certain |ength
stroke to cause that.

Q Andif | was to use the percussive
massager -- well, | could do percussive massage on
a smaller nuscle group as well, like ny forearm
for exanple, right?

A.  You could use it for that, yes.

Q But | wuld -- but a different stroke
| ength woul d be required for it to be considered

per cussi ve nassage conpared to ny thigh; is that
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right?

A.  Not necessarily. [It's going to depend on
what kind of relief you're trying to get fromthe
percussi ve massage and where within the nuscle. |If
it's at surface or closer to the surface | evel of
t he muscle, you could have a simlar stroke |ength
between the two. O if it's down deep wthin your
forearmversus just mdrange in your quadricep
versus trying to get deeper into the quadricep
itself.

Q So whether sonething is percussive nassage
or not depends on the therapeutic benefit that |I'm
trying to get?

A. That's part of what the percussive nassage
is there for, is trying to reach nuscle groups, is
ny understanding. And, again, you're going to have
different therapies that you're trying to get for
the different nuscles and different areas that
you're trying to relieve.

Wien |'ve used them before, |'ve had sone
times where it's a sore nuscle towards the top, and
you m ght not push as hard and not try to get the
sane deep penetration with it, versus where you
m ght have a deeper nuscle and you need to try to

push harder or you would want a | onger stroke to
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hel p get closer to relieving that pressure within
t he nuscl e.
Q So if I took a percussive massager -- well,
| et's use a concrete exanpl e.
What type of percussive nassager do you
use?
A. | have -- | don't renenber the brand, but |

have a handhel d percussive nmassager.

Q Do you use a Hypervolt?

A. | do not.

Q Do you use a Theragun?

A. No, | do not.

Q So we'll just take your -- but you do have

a percussive massager?

A. | do.

Q And you would consider it to be a
per cussi ve massager ?

A | woul d.

Q And if you hold the percussive nassager
agai nst your nuscle and operate it, it's providing
per cussi ve nassage?

A. Wien | hold it against the skin, it can
provi de percussive nassage, Yyes.

Q But it doesn't necessarily provide

per cussi ve massage?
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A. Again, it's -- at a high speed, it has a
| onger stroke of over 8 mllimeters, where it is
hitting and inpacting the nuscle.

Q Now, if you --

A. But you can push it hard agai nst your body
where it's no | onger percussing and it's nore just
pushing on it, but --

Q And what if you were to hold -- so say your
per cussi ve nmassager has a stroke | ength of
8 mllimeters, what if you were to hold it
7.9 mllimeters fromyour skin, would it provide
per cussi ve nassage?

A. It would be touching your skin at that
poi nt and not necessarily penetrating to the
muscl e.

Q So would it be providing percussive
massage”?

MR. KELLAR (Qbject to form

THE WTNESS: Again, | don't think that it
necessarily would be at that point. Again, the
percussive nmassage is trying to penetrate into the
muscle. And if you're only going surface |evel,
it's not necessarily providing that benefit from
t he percussive nassage.
I1]
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BY MR BERG

Q Now, of course, inthis matter, we're
| ooki ng at an apparatus claimthat's directed to a
per cussi ve nassager, not percussive massage itself,
correct?

A. That is correct.

Q So would you agree with nme that | should be
able to determ ne what a percussive nassager is,
regardl ess of the therapeutic effect that |'m
trying to get fromusing that device?

A.  Now, the hypothetical you put out is that
you're using a percussive nassager not to create
percussive nmassage. |It's still a percussive
massager at that point, just not necessarily
provi di ng percussive nassage.

Q \Wat nmakes it a percussive massager at that
poi nt ?

A. Wether it can provide the benefits of
percussi ve massage. Wether you're doing it skin
| evel or not, it's still a percussive nmassager,
even if it is not providing percussive nmassage at
t hat point.

Q So regardless of how !l use it, it would
still be a percussive nassager or not be a

percussive nmassager; is that fair?
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A. According to the definition of the device,
yes.

MR. BERG | know we've got |unch com ng
|i ke relatively soon. Are you good to keep going
until we get there?

MR. KELLAR It's up to the w tness.

MR. BERG Do you want to take a break, or
do you want to just keep going for another
20 m nutes or so --

THE WTNESS: [|'m okay for now.

MR. BERG -- and then when |unch gets
here, we can break?

THE W TNESS: (kay.

MR. BERG (kay.

BY MR BERG

Q So earlier you testified that the stroke
| ength that you consider a |long stroke action would
be about 8 mllimeters; is that right?

A Yes.

Q So a device that provided a stroke action
that was only 6 mllinmeters would not be a
percussive nmassager; is that right?

MR. KELLAR (Object to form

THE WTNESS: | think that it's going to

depend on testing to see if it actually provides
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1 the benefits of percussive massage.
2 But, in general, |'ve seen sonme that have 8
3 or higher. |[|'ve seen one that says 4 mllineters.
4 But, again, it's going to depend on the
5 benefits it's actually receiving whether it's a
6 per cussi ve nmassage.
7 BY MR BERG
8 Q Soit's going to depend on howit's used
9 whether it's a percussive nmassager or not?
10 A. It's going to depend on if it actually
11 penetrates and provides the therapy that is
12 necessary for a percussive nassage.
13 Q So it doesn't so nuch depend on the
14  specific stroke length so nmuch as whether or not it
15 can provide that therapeutic benefit; is that
16 right?
17 A. The stroke length is going to be necessary
18 to provide the benefit fromthe therapy. You could
19 have a stroke length that is very small and
20 provides no benefit whatsoever. It is very
21 superficial. And then at that point it is not
22 per cussi ve massage.
23 It's going to have to be tested to see if
24 it's actually hitting the nuscle groups that it's
25 desi gned for and nake sure that it is providing the
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1 relief that it is designed for.
2 Now, in general, nobst percussive nmassagers
3 have a stroke length greater than 8 mllineters.
4 But, again, it would have to be tested to verify
5 that it is actually perform ng percussive nmassage
6 in a setting to determne if it's working or not.
7 Q So without performng that testing, you'd
8 be unable to tell nme if a 4-mllinmeter stroke
9 | ength woul d qualify under your definition of |ong
10 stroke -- well, a percussive massager having a | ong
11 stroke action; is that right?
12 MR. KELLAR (bject to form
13 THE WTNESS: Again, it's going to depend
14 on if it actually benefits and perforns a
15 percussive nmassage. It would require testing to
16 actually say is this beneficial or not?
17 But 4 mllinmeters, | don't have that right
18 off the top of ny head at the nonent. 1|'d have to
19 | ook at it and consider it.
20 BY MR BERG
21 Q And you haven't done that?
22 A. | have not.
23 Q How about 2 mllinmeters? Could a
24  percussive nassager have a stroke action of
25 2 mllimeters?
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A, Again, | don't think that would be a very
| ong stroke length for 2 mllineters. And | don't
know that it would have any benefit besides surface
level. But it would require testing to verify
t hat .

Q Now, in this section you cite to colum 7,
lines 20 to 23. Can we go ahead and go to that
part of the '482 patent.

A.  Yes.

Q So this says: In sone instances it nmay be
desirable to adjust the throw or stroke | ength of
t he massaging head to work on larger or smaller
muscl e groups, or deeper or shallower points of
stress or soreness in the nuscle.

Do you see that?

A. | do see that.

Q So you would agree with ne that the patent
di scl oses a nmassager that has variabl e stroke
| ength, right?

A. It does state that in the specification of
t he patent.

Q And, in fact, the title of the patent is
"Massage Device Having Variable Stroke Length,”
ri ght?

A Yes.
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Q Sois it your opinion that the patent only

covers |long stroke action?

MR. KELLAR  Object to form

THE WTNESS: My opinion is based off the
fact that it does adjust and that it needs to be
enough to actually cause therapeutic pressure to be
applied to the nuscle by the stroke.
BY MR BERG

Q But it could be relieving -- it could be
provi ding therapeutic effect at shallower points in
the nuscle as well, right?

A. That is what is taught here; that it can be
for shallower or smaller nuscle groups, yeah, or
shal | ower points.

Q So it doesn't necessarily need to be a
stroke length that provides only deep tissue
massage, right?

A. It needs to be able to provide relief on
t he nuscl e.

Q Either deep tissue or not deep tissue?

A. That is what is taught here.

Q And is there anything in claim34 that
woul d tell you as a person of skill in the art that
cl aim 34 doesn't cover shall ower nassage as taught

in colum 7, lines 20 to 23?7
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MR. KELLAR  Object to form
THE WTNESS: Can you restate your
guesti on.
BY MR BERG
Q Sure. Is there anything in claim 34 that
would tell you -- well, strike that.
|s there anything in claim34 that woul d

indicate to you that the enbodi nent we just | ooked

at incolum 7, lines 7 to 23, is not covered by
cl aim 347

MR. KELLAR  Sane objection.

THE WTNESS: | don't see anything that

woul d exclude that fromwhat is taught in 34.
BY MR BERG

Q And you would agree that -- well, let ne

ask this a little differently.

What are all the bases you relied on for
i ncluding the words "long stroke action" in your
under standi ng of the plain and ordinary neani ng of
per cussi ve massager ?

A. My understanding of the idea that is taught
here, that it is attenpting to reach bel ow the
surface | evel and actually stinulate the nmuscle for
relief. It's attenpting nore than just a surface

effect, such as a vibrator massage m ght be. It's
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1 actually attenpting to inpact the nuscle, and the
2 stroke needs to be | ong enough to provide that
3 relief.
4 Q Now, here in paragraph 58, you reference a
5 few exhibits: Exhibit 2020, 2021, and 2027.
6 Do you see that?
7 A. | do see that.
8 Q And if we go back to the earlier part that
9 you nentioned on your understandi ng of percussive
10 massagers i n paragraph 38.
11 A.  Uh- huh.
12 Q You see that you also reference those
13 exhi bits and sonme ot her exhibits?
14 A. I n paragraph 38?
15 Q And, well, in that section, Section 3.
16 A. Sorry, you lost nme there for a second.
17 Q No problem So if you go to Section 3,
18 whi ch begins wth paragraph 38.
19 A Yes.
20 Q Do you see that you reference those sane
21 three exhibits -- 2021, 2020, and 2027 -- here?
22 A Yes.
23 Q And you reference sonme other exhibits as
24  well, correct?
25 A.  Yes.
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1 Q Let's go ahead and | ook at a couple of

2 those. So I'll hand you what's been marked as

3 Exhibit 2020.

4 (Previously marked Deposition Exhibit No.
5 2020 was revi ewed.)

6 A.  Ckay.

7 Q Do you recogni ze this docunent,

8 M. Mrrill?

9 A | do.

10 Q And do you see that this docunent is dated
11 July 4th, 20217

12 A. | do see that.

13 Q And this is specifically a Therabody

14 docunent, correct?

15 A.  That is.

16 Q Now, if you turn to page 2, there is a

17 section called "How Does Theragun Wbrk?"

18 Do you see that?

19 A. | do see that.
20 Q The first sentence of that paragraph
21 states: Theragun pioneered a revolutionary field
22 of recovery known as percussive therapy, not to be
23 confused with vibration therapy.
24 Do you see that?
25 A. | do see that.
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Do you agree with that statenent?
That they pioneered it?
Yeah.

That's what they are claimng there, is

> O > O

that they pioneered it, and saying there is a
di fference between vibration therapy and percussive
t her apy.

Q Do you know when Theragun released its
first conmercial product?

A. | don't know that off the top of ny head,
no.

Q Are you aware of any commrercial percussive
products that predated Therabody's first percussion
massage gun?

A. | was thinking of Pivaroff, but that is
nore of a professional massage gun at that point.
And | can't think of anything right off the top of
ny head. |'d have to | ook.

Q Do you know if Pivaroff was ever rel eased
as a product?

A. | have not |ooked to see if it ever was.

(Court Reporter Clarification.)

Q Now, in paragraph 38, and we've di scussed

this al ready, you say you have personal experience

usi ng percussi ve nmassage devices. Do you see that?
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Yes.
Have you ever used a Theragun device?
| have not used a Theragun device, no.

Have you ever used a Hypervolt device?

> O > O >

| have not.

Q Wen was the last tinme that you used a
percussi ve nassage devi ce?

A. Probably a few nonths ago.

Q Do you recall the tinme period in which you
first used a percussive massage devi ce?

A. The first time | used one, | would have to
| ook back. W had a forner enployee who wanted a
per cussi ve device, and the ones that he had used,
he didn't |ike as nmuch. And ended up retrofitting
a jigsaw to provide the percussive nassage that he
wanted. And that was the first tinme that |1'd used
one.

But it's probably 10, 12 years ago.

Q And so at that tine, 10 or 12 years ago,
your friend couldn't find a device that operated
how he wanted, and so he retrofitted a jigsawto
provi de that benefit; is that right?

A. That is right.

Q Ddyou -- did you try using that
retrofitted jigsaw?
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A Yes, | did.

Q And did you think that it provided
benefits?

A. | thought it was helpful. But | was not
wor ki ng out as hard as he was and didn't need quite
t he sanme devi ce.

Q Fair enough

When is the first tinme you recall hearing
the term "percussive massage gun"?

A. | don't renenber.

Q Fair enough

' m going to hand you what's been nmarked as
Exhi bit 2021 in this proceeding.

(Previously marked Deposition Exhibit No.

2021 was reviewed.)

A Ckay.

Q Is this another one of the docunents that
you | ooked at to determ ne what's neant by
per cussi ve massager ?

A It is one that | did reference, yes.

And do you see the date on this docunent?
Sept enber 2024.

Ckay. You can set that one aside.

MR. KELLAR  Brad, lunch is here, so nmaybe

O > O

next tinme we get to a good stopping point.
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MR. BERG  Ckay, perfect. That's good to

know.
(Previously marked Deposition Exhibit No.
2018 was revi ewed.)
BY MR BERG
Q GCkay. I'Ill hand you what's been previously

mar ked as Exhibit 2018. |s this another one of the
docunents that you | ooked at to determ ne what's
meant by percussive nassager?

A.  This is another docunent that | | ooked at
t hat describes what percussive nmassage is out in
the field at this tine the docunent was produced.

Q And this docunent is dated February 2nd,
2022; is that right?

A It is.

Q Ckay. You can set that one aside.

A.  Now, within these docunents they discuss
what percussive massage is and howit is
interpreted and described. And it falls in line
with what is taught within the '482 patent, where
it's there for deeper tissue nmassage and there to
relieve pain and stress within the nuscle.

MR. BERG Let's go ahead and take a break,
if you guys are good with that, and we can grab

sone | unch.
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THE W TNESS: Ckay.

(Lunch Recess ensued from 11:59 a. m
to 12:40 p.m)

BY MR BERG
Q Welconme back, M. Mrrill.
So when we left, we were, | think, | ooking
at paragraph -- Section 3, starting at paragraph

38, about percussive nassage and percussive
massagers.

| n paragraph 39 you state: | also agree
t hat percussive nassage is markedly different from
vi brati on massage, which is at high speed but
topi cal rather than deep nassage.

Do you see that?

A. | do see that.

Q And then you say: Oten the stroke length
of vibration massagers may be zero or near zero,
conpared to the 8-plus mllineters stroke |ength
for percussive massagers.

Do you see that?
A. | do see that.
Q Were did you get your understandi ng of

what a vi bration nassage is?
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A. |1've had experience with vibration
massagers in the past, and | understand that
typically what happens with a vibration nmassage,
it's only surface level; that it only noves naybe
side to side and not actually trying to penetrate
into the skin to affect the deeper nuscle tissues,
but set against the skin to create a vibration at
that | ocalized place.

Q So your understanding is that vibration
massagers differ from percussive massagers because
t he head noves side to side rather than into the
ski n?

A Well, it mght not even be a head. It
m ght be the device itself vibrates such that it is
just going side to side.

Q So even a device with a small stroke
length, if it was penetrating into the skin would
not be a vibration massager; is that right?

A. It's going to depend on the notion of the
device, and if it is penetrating in, it mght also
have a vibration elenment with it.

Q | see. So in order to be a vibration
massage, it would need to have side-to-side
novenent, not just into-the-skin novenent; is that
right?
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1 A. It would need sone formof vibration to

2 facilitate the vibration nmassage.

3 Q It would need sone formof vibration,

4 but --

5 A.  Not necessarily in, but, like you said,

6 side to side or --

7 Q But when you say "sone formof vibration,"
8 that could be either side to side or in and out?

9 A. It's going to depend on the device. But

10 nost vibration nmassagers that |'mfamliar wth

11 don't actually have sonething that cones out. It's
12 just the device itself vibrates.

13 Q Ckay. Now, if we go back to the claim

14  construction section in paragraph 58, you give sone
15 addi tional detail about vibration massagers; that
16 they have very small, al nost zero, stroke |ength,
17 creating a surface-buzzing sensation.

18 |s that what you were just referring to a
19 second ago, M. Morrill?
20 A. I n essence.
21 Q Do you have an understandi ng of what the
22 therapeutic benefits of vibration nmassage is/are?
23 A. | understand that it does help relieve
24  nmuscle or soreness fromthe vibration, and it hel ps
25 nmove it -- | don't understand all of the nedical
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1 reasons it helps. | just understand how it works,
2 and |I've had experience using them before.
3 Q And do vibration nassage devi ces provide
4 deep nuscle relief?
5 A | felt relief froma vibration nmassage, but
6 not necessarily deep nuscle relief.
7 Q Are there any articles or publications or
8 patents fromthe 2013 time frame that informed your
9 understanding of vibration nmassagers and their
10 di fferences conpared to percussion nassagers?
11 A. | know that Harris teaches about percussion
12 massage and vi brati on massage.
13 Q A device that does both?
14 A.  Yes.
15 Q And in that context, howis the vibration
16 massage pi ece perforned?
17 MR. KELLAR  Object to form
18 THE WTNESS: | would have to re-read it to
19 see.
20 BY MR BERG
21 Q Ckay. Now, |ooking at the '482 patent
22 again, the '482 patent doesn't disclose differences
23  between vibration and percussive massagers, right?
24 A. | don't renenber it describing that, yes, a
25 di fference.
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Q If you go to colum -- colum 1, starting
at line 26, do you see this is in the "Background"
section of the patent?

A. | do.

Q And do you see here in lines -- starting at
line 26, it says: Vibration massagi ng devices are
avai |l abl e on the market today; however, those
devices suffer from many deficiencies. Mny of the
prior art massagi ng devices are bul ky, get very
hot, are noisy, and/or are difficult to use for
extended period of tine.

Do you see that?

A. | do see that.

Q Are you aware of any other disclosures
related to vibration massagers in the '482 patent?

A. That's the only disclosure | renenber after
re-reading it.

Q So there are no disclosures, for exanple,
on the anount of force a vibration nmassager has to
have in part, right?

A. It doesn't teach about vibration nassagers,
other than it's trying to overcone limtations that
it sees in vibration nassagers.

Q And are those limtations related to the

stroke length, for exanple?
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A. It does not nention the stroke length as
part of the limtations.

Q Are those limtations related to the speed
at which the device operates?

A. It specifically says that they're bul ky,
that they can get hot and are noisy and difficult
to use for extended periods of tine.

Q D d you consider any -- well, strike that.

Let's | ook at an exhibit.
M. Mrrill, are you famliar with the
Hypervol t products?
A. |1've seen sone of them
Q Have you ever handl ed any of thenf?
A. | have not.
Q Let's go ahead and mark this as
Exhi bit 1023
Have you ever seen [Exhibit 1023 before,

M. Mrrill?
(Deposition Exhibit No. 1023 was marked for
I dentification and attached hereto.)

A. | don't renenber seeing it before.

Q I'll represent to you that it's a printout
of Hyperice's official website for the Hypervolt
product .

Now, if you go to page 5 of this exhibit,
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do you see there is a section that's called "About
Us"?
A. | see that.
Q And another section on this page that's
titled "Qur Hi story"?
A. | see that.
Q Now, in "Qur Hstory," if you go down to
t he second sentence, do you see the sentence that
says: Building on years of expertise in vibration
t echnol ogy, Hyperice introduced the original
Hypervolt in 2018, aim ng to nmake state-of-the-art
per cussi on nmassage avail able to everyone.
Do you see that?
A. | do see that.
Q Is it your understanding that the Hypervolt
IS a percussive nmassage device?
MR. KELLAR  Object to form
THE WTNESS: That's what it states here,
that the Hyperice was introduced as a
state-of-the-art percussion nassage.
BY MR BERG
Q And based on your experience having seen a
Hypervolt, do you concur with that opinion that
it's a percussive nmassage device?
MR. KELLAR (Qbject to form
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THE W TNESS: Again, we're just | ooking at
i mages froma website that is saying that it is a
per cussi ve massage device. And | would have to
assune it has a reciprocating head that causes
percussive nmassage. But | haven't seen this one
necessarily operate.
BY MR BERG

Q Have you seen any Hypervolts operate?

A. 1've seen videos of them but | have not
held one in ny hand to | ook at specifically.

Q Based on the videos you' ve seen, they
appear to be a percussive nassage device?

A. They appear to be, yes.

Q Now, in that part that we read, Hyperice
specifically says that they introduced the original
Hypervolt in 2018, building on years of expertise
in vibration technol ogy.

Do you agree that vibration technol ogy and
per cussi ve technology are simlar?

MR. KELLAR Object to form

THE WTNESS: So you're asking if | believe
that vibration technol ogy and percussive technol ogy
are simlar?
BY MR BERG

Q Yes.
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A It's going to be determned -- or be
det erm ned by how you create the vibration, but it
can be created by a reciprocating notion within a
drive.

Q So this seens believable that Hyperice
coul d have used expertise in vibration technol ogy
to devel op a percussion nmassage gun; is that
correct?

MR. KELLAR (Object to form

THE W TNESS: Now, whether they could or
they did, I don't know It's asking ne to cone to
a concl usion based off saying that they use
vibration to create a percussion nassager. So that
Is what they are saying they did.

Both of them can be used wth a
reci procating notion that causes sonething to nove

side to side. Now, creating the percussive nmassage

fromthat, | don't know how they did that right
off. Al I can rely onis what |'ve seen so far.
BY MR BERG

Q Wuld you agree that a person of skill in

the art in designing a percussive massager would
| ook to vibration massagers as anal ogous art?
MR. KELLAR  Object to form
THE W TNESS. Again, they performa
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1 different type of massage. So | don't know that

2 they would | ook, necessarily, to a vibration device
3 to create the percussive notion. They can use

4 simlar drive nechanisns, maybe. But, again, two
5 different machines for two different outcones.

6 (Deposition Exhibit No. 1022 was marked for
7 I dentification and attached hereto.)

8 BY MR BERG

9 Q  Un- huh.

10 Let's go ahead and mark this as

11  |Exhibit 1022

12 So Exhibit 1022 is a press release from

13 Hyperice upon introducing the Hypervolt in 2018.

14 Do you see that, M. Mrrill?

15 A. | see that it's the Hyperice being

16 introduced by Hypervolt -- or introduces Hypervolt
17 by Hyperice.

18 Q And do you see here that they refer to the
19 Hypervolt as a state-of-the-art vibration nassage
20  device?
21 A. | see that.
22 Q Now, in the first paragraph here that
23 begins "Los Angeles,” if you go -- do you see the
24  sentence that says "After innovating"?
25 A Ckay.
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1 Q It says: After innovating the fitness and
2 sports performance technol ogy space with the
3 creation of the first-ever high-intensity vibrating
4 roller, Hyperice set out to develop a cutting-edge
5 portabl e massage therapy device accessible to al
6 consuners.
7 Do you see that?
8 A. | do see that.
9 Q Are you famliar with the vibrating roller
10 from Hyperice?
11 A. | amnot.
12 Q Now, the next paragraph says: The
13 cordless, state-of-the-art vibration device
14 provides a nmultitude of benefits: |ncreases range
15 of notion; helps relieve nuscle pain, stiffness and
16 soreness; increases circulation and blood fl ow,
17 easy to use for self-nyofascial release and
18 massage.
19 Do you see that?
20 A. | do see that.
21 Q Are those benefits consistent with a
22 per cussi ve nmassager, in your experience?
23 MR. KELLAR (Object to form
24 THE WTNESS: It appears to have simlar
25 benefits.
First Legal Depositions - Calendar@firstlegal.com 93

855.348.4997

Petitioner Therabody Ex-1024, 0093



NATHAN MORRILL

November 21, 2025

© 00 N OO O A W N B

N DD D NMDMDDNMNMNDN PP P P PR Rk
o A WO N P O ©O 0 N O O B WO N +— O

BY MR BERG
Q Now, if you go to the next paragraph, the
| ast sentence, Hyperice refers to this device as --
well, it says: nmakes the Hypervolt a nust-have
device for all health and wel |l ness focused
custonmers -- or consuners, personal trainers,
massage t herapi sts, and sports performance
pr of essi onal s.
Do you see that?
A. | do see that.
Q So Hyperice states that the Hypervolt can
be used by both consuners and professionals, right?
MR. KELLAR  Object to form
THE WTNESS: It does say that it can be
used by consuners as well as personal trainers,
massage therapists, and sports perfornmance
pr of essi onal s.
BY MR BERG
Q So woul d you consider the Hypervolt a
consuner device or a professional device?
MR. KELLAR (Object to form
THE WTNESS: It appears to be one that can
be used in both segnents.
BY MR BERG

Q You see in the next paragraph there are
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sone statenments attributed to Anthony Kat z.

Do you see that?

A Yes.

Q Do you know who Anthony Katz is?

A. Not off the top of ny head, no, | do not.
Q I'll represent to you that M. Katz is the

f ounder of Hyperice.

And one of the statenents that M. Katz has
here is that: Over the past six years, we have
acqui red substantial know edge relative to
vi bration technology. W put all that know edge
into the devel opnment of the Hypervolt.

Do you see that?

A. | do see that.

Q Do you understand M. Katz to be saying
that the vibration technol ogy they had previously
devel oped was rel evant to devel oping the Hypervolt?

MR. KELLAR (Qbject to form

THE WTNESS: |t appears to be what he is
sayi ng.

BY MR BERG

Q Do you agree with the statenent that
"know edge relative to vibration technol ogy” is
applicable to percussive nmassage technol ogy?

MR. KELLAR (Qbject to form
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THE WTNESS: What he's saying is that they
used their know edge of vibration technology to
hel p them devel op the Hypervolt.

BY MR BERG

Q Do you understand the Hypervolt to be a
vi bration device or a percussive device?

MR. KELLAR Object to form

THE WTNESS: Again, |'d have to look at it
specifically. It mght have parts of both.

This is, | think, outside the scope, but
|"mnot sure. |Is this what you're portraying as
portrayed by the 11 -- or the '482 patent?

BY MR BERG

Q Wwell, I'"lIl represent to you that in the
District Court litigation that underlies this,
Hyperice has taken the position that the '482
patent is practiced by the Hypervolt.

A. Ckay. No, it doesn't preclude it from
havi ng both vibration and percussi ve nassage
technology init.

Q And by vibration technol ogy, you woul d nean
sonmet hing that goes side to side instead of in and
out ?

A.  From ny understanding of a vibration

machine, it typically is a side-to-side notion.
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Q You'd agree, at least as of 2018, there
wasn't a clear dividing line, then, between
per cussi ve nmassagers and vi bration nassagers?

MR. KELLAR (Qbject to form

THE WTNESS: Now, the term m ght have
devel oped froma vibration nmassager, possibly. The
distinction fromwhat |'ve been able to see lately
or is considered that percussive massage is that
deeper-stroke, higher-speed inpact that happens
wi th percussion.
BY MR BERG

Q Wen you say the distinction from what
you' ve been able to see lately, you're referring to
all of the post-2020 articles that you cite in your
declaration; is that right?

A.  That is ny understandi ng of what a
percussive nmassager is. And percussive nmassage has
been taught by devices before. They m ght not have
used the exact term "percussive nmassager" at the
time.

Q And you didn't | ook at any sources that
were from 2013 in determ ni ng what was neant by
per cussi ve massager, right?

MR. KELLAR  Object to form
THE WTNESS: |'ve | ooked at what is
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consi dered a percussive massager and saw that what
I's being taught by the patent correlates with

per cussi ve massage.

BY MR BERG

Q Al right. Let's go to a distinction that
you make in your declaration that we just touched
on alittle bit between consuner and
prof essi onal -grade products. So let's take a | ook
at paragraph 43 of your declaration.

Well, actually, we can start with paragraph
40. That's where | think you first nade that
di stinction.

Now, you state that percussive nassagers
are nost often designed to be used by the general
consum ng public wthout any specialized training,
and that such products are generally called
consuner products. R ght?

A.  Yes.

Q And then on the other end of the spectrum
prof essi onal products are products that are
designed for use by individuals after receiving
certain certification, |licensing, or training,
correct?

A Yes.

Q And apart fromthe target audience for

First Legal Depositions - Calendar@firstlegal.com 98
855.348.4997

Petitioner Therabody Ex-1024, 0098



NATHAN MORRILL
November 21, 2025

© 00 N OO O A W N B

N DD D NMDMDDNMNMNDN PP P P PR Rk
o A WO N P O ©O 0 N O O B WO N +— O

using the device, what are the differences, in your
m nd, between a consuner product and a
pr of essi onal - grade product ?

A. Between a consuner product and a
prof essi onal grade? So as we stated here,
sonetinmes there are consuner products that can be
used in a professional environnent.

But oftentinmes with a professional piece of
equi pnent, you m ght need further training, as |
stated. You mght need to have a better
under st andi ng of what you're using. There's
usual Iy nore in-depth understandi ng of the warnings
and the hazards associated with the product that
you woul d need to understand before operating it.

|f we tal k about the exercise piece of
equi pnment that we recently received the patent on,
it has a professional setting. |It's not intended
for at-honme use because of the hazards that are
associated with it. And you have to understand
what risks there are associated with the nmachine to
operate it properly.

Q Now, does a product becone a professional
product because it's used in a professional
setting, or is it because of the factors that you

j ust nentioned?
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A. It can be both. It is designed,
specifically, to be used in a professional setting
for people who are trained. And sonetines you
m ght have a consunmer product that can be used both
professionally and at hone.

Q Uh-huh. In designing consuner products --
wel I, you' ve desi gned both consuner products and
prof essi onal products, correct?

A.  Yes, | have.

Q In designing profession -- or consuner
products, is it common for a person, an engi neer,
to | ook at professional products for how to design
t he consuner product?

A. It can be sonething that hel ps you
under stand what the device is designed for and
under standi ng the operation. You can | ook at
prof essi onal products to hel p desi gn consuner
products.

But it's understood that certain safeties
m ght need to be put in place or certain things
m ght need to be changed in order to turn a
prof essi onal product into a consuner product.

Q And what if you were doing the opposite?
| f you were starting froma consuner product and

you wanted to create a professional product --
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well, if you wanted to create a professional
product, would it be comon to | ook at consuner
products in that space for how to devel op that
product -- that professional product?

A. It can be used in that way.

Q Paragraph 44 you tal k about professiona
devi ces being designed with a focus on higher
performance. Do you see that?

A Yes.

Q Wat do you nean by hi gher performance?

A. Otentinmes when you're designing a

pr of essi onal piece of equipnent, it mght not have

sonme limtations placed on it that you want in a
consumer setting.

| f you | ook at, say, blenders or m xers,

for instance, at-hone mxer is going to be limted

by the size of the notor, the size of the bow.

You go to a professional setting and you
have m xers that can be al nost the size of this
roomthat we are in. And at that tine you need a
much | arger bl ade, you need a nuch | arger notor
that can operate with a | ot nore power.

And so there's a difference between the
performance that you have, typically, between a

consuner product and a professional product.
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Q Is there any defined criteria for what
qualifies a product as high-performance in this
cont ext ?

A. I n which context?

Q The context of the distinction between a
prof essi onal device and a consuner device?

A. It's going to depend on the industry. It's
goi ng to depend on what is being used and how.

| f we take gym equi pnent, you have sone
equi pnent that becones classified as either
prof essional grade or gym-- | think it's Cass S
for sports grade versus Class H for honme. And
there are distinctions between the two.

If it's supposed to be used in a specific
setting, you have certain criteria that you're
going to look at differently than others.

Q Let's go to paragraph 80 of your
decl arati on.

Now, do you see in paragraph 80 you're
di scussing the Pivaroff reference?

A.  Yes.

Q And if you go down a little bit, you say:
Thus, in ny opinion, and as expl ai ned above, and
different fromthe '082 patent, Pivaroff is

directed to a professional -grade percussive
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massager used by professionals in the chiropractic,
medi cal , and physical therapy fields and not by the
consum ng public.

Do you see that?

A. | do see that.

Q First, just a clarification question here.
We're | ooking at the '482 declaration, and this
references the '082 patent. | assunme that's just a
typo here?

A Yes.

Q So can you explain a little bit your
opinion that the '482 and '082 patents are directed
to consuner products and not professional-grade
product s?

MR. KELLAR  Object to form

THE WTNESS: Reviewing it says it can be
used for therapeutic use, but it doesn't
specifically say it is only intended to be used by
medi cal professionals or by professionals, where
when you read Pivaroff, Pivaroff specifically says
its intended market is for -- or its unintended use
is for professionals in chiropractic, nedical, and
physi cal therapy fields.
BY MR BERG

Q You'd agree that the product described in
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1 the '482 and the '082 patents could be used by

2 professionals in those fields, right?

3 A It could be. It doesn't preclude it from
4 being used in a professional setting, even if it

5 was made for a consuner narket.

6 Q Ckay. Let's go back to the claim

7 construction section of your declaration, and |

8 want to ook at the claimterm "mssagi ng head"

9 which you describe in paragraph 59.

10 Do you see that?

11 A | do.

12 Q Now, just for context, if we |look at the

13  '482 patent, claim 34, you see that the massagi ng
14  head here is referenced in the last limtation.

15 It says: a quick release connector at the
16 distal end of the piston, wherein the quick rel ease
17 connector is configured to secure a first massagi ng
18 head while the piston reciprocates.

19 Do you see that?
20 A. | do see that.
21 Q So you understand that, for exanple, if we
22 were to ook at one of the figures, like, for
23 exanple, Figure 2, that the massagi ng head woul d be
24  elenent 130 there; is that right?
25 A.  Yes.
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Q So if we ook at your definition of what
t he plain and ordi nary neani ng of massagi ng head
is, do you see that you state in paragraph 59 of
your declaration that it says: The end piece of a
percussi ve nmassager that contacts the user's body
and is capable of providing percussive nassage,
i.e., high-speed, deep tissue nassage.
Do you see that?
A. | do see that.
Q \Were did this | anguage cone fronf
MR. KELLAR  (Qbject to form
THE WTNESS: Again, in the context of a
percussive nassage, the head is the part that is
intended to create the contact between the
per cussi ve nmassager and the user's body, where it's
transl ati ng that hi gh-speed percussive nassage to
t he user's body.
BY MR BERG
Q Does a end piece attachnent need to be
specifically designed for percussive nassage, or
woul d any attachnent that -- let ne strike that.
Does an end piece attachnment need to be
specifically designed for percussive nmassage to fit
wi thin your definition of massagi ng head here?

A. So you're asking if any piece can be used
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for percussive nmassage, just by attaching it?

Q No. I'masking if the end piece has to be
specifically designed for percussive massage to fit
wi thin your definition here.

A.  Now, a massaging head for this instance to
transl ate the percussive massage, it needs to be
desi gned for percussive nassage.

Q And what would go into designing a nassage
head for percussive nmassage?

A. It's going to depend on what surface
contact you want, what area you want the percussive
massage to affect, how wde of an area. |It's going
to have to be able to withstand the forces the
per cussi ve nmassager is going to be applying, neet
the right strength criteria.

Q Now, | noticed that in this section you
cite to one passage fromthe '482 patent, correct?

A.  Yes.

Q Let's go ahead and go to that passage,
which is colums 6, line 51 to 53.

Now, I'mgoing to start reading just a
little bit earlier, line 49. It says: \Wen
providing a deep tissue nmassage using a massagi ng
devi ce, such as, for exanple, massagi ng device 100,

it my be desirable to switch nassagi ng heads to
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work on different nuscles or different portions of
nmuscl es during nmassage.
Do you see that?

A. | do see that.

Q \What fromthat statenent, which is the only
basis you list in your declaration for your
construction of massagi ng head, tells you that
massagi ng head shoul d be understood in the way that
you descri be here as the end piece of a percussive
massager that contacts the user's body and is
capabl e of providing percussive nmassage, i.e.,
hi gh- speed, deep tissue massage?

MR. KELLAR  Object to form

THE WTNESS: Again, this is tal king about
that there is a desire to have different shape
heads to nake contact with the body.

It al so shows, when we're tal king about
Figure 6A and Figure 6B, that there are different
shapes that m ght be desired for making contact.

And it's within the context of the patent
that there can be different nuscle groups that you
want to affect for different, as it says here --
sorry. | lost ny place.
BY MR BERG

Q No problem
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A.  That you have a desire to switch the heads
to work on different nmuscles or different portions
of nuscles during the massage.

And fromthe context of the patent, what it
teaches, what it shows in the figures and it
describes in there that there's a desire to switch
the head to affect different areas and have
different effects on the nuscles, you mght switch
t he massage head out. And it's understood that the
part that makes contact with the body is the
massage head.

Q GCkay. So | understand you to be saying
that that passage you see is supporting the part of
your construction that said it's the end piece of a
massager and that it contacts the user's body.

What in that passage supports your
statenent that it has to be a percussive nassager?

MR. KELLAR (Qbject to form

THE WTNESS: Now, overall, this is
referencing the patent as tal king about a
per cussi ve nmassage device and that it is using the
different heads to performthe percussive nassage
fromthe clains.

BY MR BERG

Q O course, the patent doesn't use the word

First Legal Depositions - Calendar@firstlegal.com 108
855.348.4997

Petitioner Therabody Ex-1024, 0108



NATHAN MORRILL
November 21, 2025

© 00 N OO O A W N B

N DD D NMDMDDNMNMNDN PP P P PR Rk
o A WO N P O ©O 0 N O O B WO N +— O

"percussi ve nassage" except in the clainms, right?

A. That is where it is used, is in the clainmns.

Q And, in fact, you reviewed the prosecution
history in this case, right?

A Yes.

Q And you're aware that the |anguage
"percussi ve nassage," percussive nassage was not
added to the clains until after 2022, right?

A.  That is ny understanding, yes.

Q Ckay.

A It is howthey were able to get the patent,
is by limting the | anguage from an apparatus down
to a percussive nassage.

Q  Uh-huh.

So do you believe that the specification is
only describing a percussive nmassager?

A.  Now, whether the specification can be read
on ot her devices does not change the fact that the
cl aim | anguage specifically sets it for percussive
massage devices only.

Q But right here we're tal king about the term
"“massagi ng head," not the term "percussive
massager, " right?

A. W are tal king about the term "nmassagi ng
head. "
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Q Unh-huh. And so is there anywhere in the
specification that you can point nme to that limts
t he massagi ng head to a nassagi ng head capabl e of
provi di ng percussi ve nmassage?

A. Now, the claimlanguage limts it in the
preanble that it is only for percussive nassage.

Q So that wasn't ny question. M/ question
was: Can you point ne to anywhere in the
specification that would nake you limt the term
“massagi ng head" to only percussive nmassage?

A. Based off of the file history and based off
of what was put forth before the patent
exam nation -- or the patent exam ner, percussive
massage becane the limting factor for this patent.

Whet her -- you can have a device that maybe
practices A B, C, and have nany of those out
there, but once it's I[imted down, it needs to have
A B, C and D as well.

This specifically says within the claim
| anguage it has to be for a percussive nmassager,
and limts it through the clai mlanguage.

Q So that still wasn't an answer to ny
guestion. So let nme ask it one nore tine.

Can you point nme to anywhere in the

specification that would nmake you limt the term
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"“massagi ng head" to only percussive massage?

A.  Again, because the specification is what
reads towards the claimlanguage, the claim
| anguage says it's a nmassage head for percussive
massage devi ces.

Q So the answer is no?

MR. KELLAR Object to form

THE WTNESS: |'ve asked and answered your
question.
BY MR BERG

Q Wll, you didn't --

A Wll, I've -- sorry. |'ve answered your
question. Sorry.

Q GCkay. So can you point me to a passage in
the specification that [imts nmassage head to
per cussi ve massager heads?

A. A massage head doesn't necessarily need to
be percussive nmassage only. But within the context
of this patent, it's describing that the massage
heads are for percussive nassage, based off of the
cl ai m | anguage.

Q So when you say in the context of this
patent, you're only referring to the claim
| anguage, not anything in the body of the

specification; is that right?
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A.  The body of the specification tal ks about
hi gh-i npact nmassage, which can be construed as
percussi ve massage. The nassage head for this
device is being used in that context.

Q So what passage of the specification do you
point nme to for that [imtation that you just
articul at ed?

A. Were it says in the "Background," 1, at
line -- what is it, 22? So the invention rel ates
generally to nmedi cal devices, and nore
particularly, to a deep nuscle stinulation device
used to increase nuscle netabolism increasing the
| actic acid cycle and relieve pain.

It's specifically designed for a deep
muscl e stinulation, and relates to a device that
provi des that.

Q And that would only be a percussive nassage
device that could provide that benefit?

A. According to the claimlanguage, that is
what it's providing.

Q The claimlanguage? Wat do you nean by
t hat ?

A Inthe claimit limts this to a percussive
massage for the claimitself. Now, it mght not be

the only thing that can provide deep tissue
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massage, but the head for this is read in context
of the percussive massage. Wthin the |anguage it
says a "massage head."

It's understood that the part that makes
contact with the person in relation to the
percussi ve device or the percussive nmassage device
as described is the nassage head.

Q Now, you keep pointing to the preanble
here, and we tal ked about how that | anguage,

“percussi ve nassager," wasn't added until later in
the prosecution. And | think you testified a
second ago that originally sone of the clains,
including claiml1, used the term"an apparatus”
instead of "a percussive massager," right?

A Oiginally it was an appar at us.

Q Oiginally claim1l was an appar at us.
Claim 34 was al ways a percussive nassager, right?

A. 1'd have to | ook back to refresh ny nenory

Q Wwell, I'll represent to you that's the
case. So let's talk about claiml.

So if instead of saying "a percussive

massager," it said "an apparatus,
di fferent understandi ng of what massagi ng head

nmeant 1n the clains?

A If it said "an apparatus,” at that point it

woul d you have a
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woul d no longer be limting the massagi ng head to a
per cussi ve nmassage device at that point.

Q So there's nothing about the words
"massagi ng head," per se, that give rise to this
plain and ordinary neaning. |It's only those words
in the context of the preanble that's a percussive
massager; is that right?

MR. KELLAR  Object to form

THE W TNESS: Again, the claimlanguage
states that this is a device that is a percussion
massage device and that the nmassage head is part of
t hat .
BY MR BERG

Q Ckay. Now, there's, obviously, a bunch of
other ternms in these clains that you don't address
specifically here. You only address percussive
massager and massagi ng head explicitly in this part
of your declaration, correct?

A. That is correct.

Q Is it fair to say that in understanding the
other words in this claim you also gave themtheir
plain and ordi nary neani ng?

MR. KELLAR (Object to form
THE WTNESS: Yes. That is typically what

you do with the patent, is you accept the plain and
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ordi nary nmeaning of the word as a POSI TA woul d see
it.
BY MR BERG

Q Okay. So there's another word in here that
| do want to talk about. And if you | ook at

claim 34, after the percussive nassager preanble,

the first limtation is "a housing.”" Do you see
t hat ?
A. | do see that.

Q What's your understanding of what the plain
and ordinary neaning of a housing is in this
cont ext ?
MR. KELLAR  Object to form
THE WTNESS: Well, when we | ook at the
plain and ordinary neaning for housing, it
specifically points to the housing for this unit,
where we're looking at -- let's see -- 104, and |
believe it's 102 as well.
BY MR BERG
Q Generally, in your experience as a
mechani cal engi neer, are you famliar with
housi ngs?
A | amfamliar wth housings.
Q \What is -- what are housings?

A. Housings typically are the outer conponent
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A
Q

housi ngs described in the sections that | had you

| ook at,

conponents of a housing that are descri bed.

Ckay.

Now, there were several different types of

correct?
MR. KELLAR Object to form
THE W TNESS: There were several different

BY MR BERG

Q So, for exanple, there's a drive housing
218, do you see that?

A. | see a drive housing -- let's see. Yeah,
218, yes.

Q And then later, there's an upper drive
housing in colum 6, line 2, right?

A Yes.

Q And a |lower drive housing?

A Yes.

Q And it also says in line 3 that notor 210
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i ncludes a notor housing; is that right?

A. It does say there's a notor housing.

Q And later onit says, in line 10, that
there's a main housing. Do you see that?

A. | see main housing.

Q And you see that the main housing has a
first cavity and a second cavity -- well, sorry.
Excuse ne.

The main housing has a first cavity. Do
you see that?

A. | do see that.

Q And then do you see it tal ks about an upper
housi ng?

A.  Yes.

Q And you see that upper housing contains a
second cavity?

A. | see where it says that.

Q And if you go down to line 15, it says:
The exenpl ary enbodi nents describe a main housing
102 and upper housing 104. These may be portions
made up of a single structure or nmultiple
structures secured to each other.

Do you see that?

A. | do see that.

Q Are all these uses of housing in colums 5
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and 6 consistent with outer conponents that contain
novabl e parts within it or parts of the machine
itsel f?

MR. KELLAR (Qbject to form

THE WTNESS: M understanding is it
di scusses housi ngs that contain conponents wthin
t hem or nake up a structure.
BY MR BERG

Q So in other words, the '482 patent is using

the word "housing" in the way that you testified
you typically understand housing as a nechani cal
engi neer; is that fair?

MR. KELLAR  Object to form

THE WTNESS: | think it states what it
teaches: that it uses housing, as it says, to hold
the bearings in place; that it has an upper
housi ng, a | ower housing; that there is a housing
for the notor, and that bolts onto a drive housing.

So it incorporates that it is a conponent
that contains it.
BY MR BERG

Q So earlier you testified that housings are

typically the outer conponent that contains the
novabl e parts within it or parts of the machine

itsel f.
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1 Do you renenber that?
2 A. | remenber saying sonething al ong those
3 | i nes, yes.
4 Q Is housing in these two colums used in
5 that sane way that you described your understandi ng
6 to be?
7 A. It appears to teach that it is sonething
8 that contains sonmething within it.
9 MR. BERG W' ve been going for about an
10 hour. |'mhappy to take a break, if you guys want
11 to take a short break.
12 MR. KELLAR  Yeah, that sounds good. Thank
13 you.
14
15 (Recess ensued from1:38 p.m to 1:44 p.m)
16
17 (Previously marked Deposition
18 Exhi bit No. 1005 was revi ewed.)
19 BY MR BERG
20 Q M. Mrrill, 1"'mgoing to hand you what's
21  been marked as Exhibit 1005 in both the '482 and
22 ' 082 PGRs.
23 Do you recogni ze this device -- or this
24  docunent ?
25 A. | do recognize this docunent.
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Q Andif | refer to this as Mabuchi, wll you

understand |I'mtal ki ng about this patent?
A Yes.

Q Now, in your declaration you describe

Mabuchi starting in paragraph 67. Do you see that?

A.  Yes.

Q And your description goes all the way
t hrough to paragraph 77, correct?

A.  Yes.

Q Now, looking at Figure 1 of Mabuchi, which
you' ve annot ated on page 28 of your decl aration.

A.  Unh-huh. Yes, sorry.

Q Wuld you agree with ne that Mabuchi

operates by converting the rotational notion of the

motor into |inear notion that's ultimtely driving

a piston, referred to as the actuator, that noves a

patter and patter assenbly?

A.  Mabuchi teaches that it does transfer

rotational nmotion into |inear notion that does nobve

a patter assenbly.

Q If we go to Mabuchi, colum 1, particularly

t he paragraph that begins at |ine 31, do you see
t hat one of the objects of Mabuchi is to provide a
device that repeatedly pats the skin by causing a

patter or patter assenbly to hit the skin at a
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given rate to inpact the skin's surface?

A. | see where it says that.

Q Is that consistent with your understanding
of Mabuchi ?

A. My understanding is that it creates a
patting effect on the skin.

Q Are you aware of anywhere in Mabuchi where
it specifies the rate at which it's required to hit
t he skin?

A. | don't believe that Mabuchi specifies the
rate at which it hits the skin, other than that it
is to sinmulate patting or tapping of the palmor
t he finger.

Q And where is that disclosure at?

A Let's see. I'mtrying to renmenber exactly
where it says that.

There it is. GCkay. | thought it was in
colum 1. So if you go to colum 1, 14: It is a
wi de-spread practice as beauty treatnent to
repeatedly tap or pat the skin surface with
fingertips or pal ns.

It tal ks how conventional devices don't do
that. So they're trying to -- that is what they're
trying to overcone, is a device that does not treat

the skin |like tapping or patting would be done wth
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the palns or the fingertips.
Q So | guess I'mjust having a hard tine
connecting the dots there.
So | see in the "Description of the Prior
Art," it says: It is a wde-spread practice as
beauty treatnent to repeatedly tap or pat the
skin's surface with fingertips or pal ns.
| guess |'mnot seeing where it says that
Mabuchi is trying to imtate that with its devi ce.
A. It says in the "Description of the Prior
Art" that: Conventionally, various apparatuses
have been invented to produce simlar face-lifting
effects, in which included are an apparatus for
applying vibration to the skin surface and an
apparatus for patting parts of the body.
The vi brators, however, only press and/or

knead the skin, causing the skin to stretch. This

may result in |oosening of the skin or winkling in

sone cases. On the other hand, the conventional
patter device which is intended mainly for the
massage of the mascul ar tissues, not for beauty
treatnment of the skin. |In this case, the
conventional patting device --
(Court Reporter Clarification.)
Sorry.
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In this sense, the conventional patting
device belongs to the category of nassager.

So it's talking about the prior art that is
attenpting to do simlar things don't do that. And
it is what they're trying to overcone, is devices
that will allow for patting or tapping simlar to
fingertips or palns. That is ny understanding.

Q But you can't point nme to anywhere that
| i nks the Mabuchi device to the patting or tapping
of the skin surface with fingertips or palns; is
that right?

A. It specifically says that, if we go down
to, say, between 35 and 40, that a device -- that
it's maintaining the distance between the device
and the skin surface being patted, and both a plate
menber and cushi on nenber conprising a patter
assenbly fitted to the actuator are adapted to
protrude slightly fromthe end of the face to the
space.

So it's tal king about treating patting and
causi ng patting throughout Mbuchi.

Q  Uh-huh.

A, In the preanble it says the other devices
don't do the same thing as a finger or a palm And

this is now saying, in order to produce patting,
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simlar to what they discussed there, repeated
tapping or patting of the skin's surface with
fingertips or pal ns.
Q Okay. So let's talk about that term

"patting.”

So you woul d agree that some patting
devi ces are massagers, right?

MR. KELLAR  Object to form

THE WTNESS: | n what context?

BY MR BERG

Q Well, I"'mreferring to the context you just
read a second ago in colum 1, line 26 to 28, where
it says: In this sense, the conventional patting

device belongs to the category of nassager.
Do you see that?
A. | do see that.
Q And do you agree that some patting devices

bel ong to the category of nassager?

A. It does state that sone patting devices are

construed as a massager, and it's making
di stinction between Mabuchi and those nmassagi ng
devi ces.

Q And Mabuchi is a patter device as well,
correct?

A It is a patter device.
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Q So, in other words, as a sinplification, if
we think of patter devices as a superset of
devi ces, there would be sonme subset of those
devi ces that are massagers and sone subset of those
devices that are devices |ike Mabuchi. |Is that
fair?

MR. KELLAR Object to form

THE WTNESS: That is what Mbuchi states,
that there are sonme patting devices that would fall
under massagi ng and that they are trying to
overcone that by creating a patting device that is
not a massager.
BY MR BERG

Q Wat's your understandi ng of how the patter
or patter assenbly interacts with a user's skin in
t he devi ce descri bed by Mabuchi ?

A. My understanding is that Mabuchi has a
resilient nenber at the distal end of the device
such that the full stroke of the patter is not
fully pressed into the person's skin, that it
nerely is a surface-level contact.

Q Now, if you go to colum 2, lines 53 to 55,
it describes the patter or patter assenbly as
conprising a plate nenber, a cushion nenber, a

patter body, and a patter slide tube, correct?
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MR. KELLAR  Object to form
THE WTNESS: That is what it says.
BY MR BERG
Q And that patter or patter assenbly is
connected to the actuator of the Mabuchi devi ce,
correct?
A. That is what it states.

Q Now, if you turn over to colum 3, starting

at line -- | guess it's about -- well, let's
actually -- we'll cone back to colum 3.

Let's go to columm 4, about line 11. Do
you see the sentence that says "That is, the
cushi on nenber 8"?

A. | see that spot.

Q GCkay. I'mgoing to continue reading from
there: cushion nenber 8 of the patter assenbly 6
strikes the skin surface at the velocity v so |ong
as the skin surface being treated exists at the
open face of the space guide 5.

Do you see that?

A. | do see that.

Q So having reviewed Mabuchi in connection
with this PGR do you agree that the patter
assenbly strikes the skin surface at a certain

vel ocity?
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1 A. | agree that the patter surface i s noving
2 at a velocity when it does make contact with the

3 ski n.

4 Q And if we go back to colum 3, do you see
5 around line, | guess, 39 through 51, it provides a
6 formula for calculating the velocity of the

7 actuat or?

8 A.  Yes.

9 Q And that velocity relates to severa

10 vari abl es here, right?

11 A. 1t does.

12 Q Including the radius of the crank shaft,
13 the length of the rod, the rotating angle of the
14 rotating disk, angular velocity of the rotating

15 di sk, and then sone conbi nati ons of those; is that
16 right?

17 A. That's what it shows.

18 Q Do you understand this fornula for

19 velocity?
20 A It's the formula for determning |inear
21 velocity fromrotational velocity based at a
22 di stance R
23 Q And is that sonething you're famliar with
24 fromyour work as a nechani cal engi neer?
25 A.  Yes.
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Q And does it appear to be an accurate
formul a?

A. It appears to be accurate.

Q Now, as a nmechanical engineer, would you
understand that you could change the quantity -- or
you coul d change the val ues associated with these
variables to achieve a different velocity? Right?

MR. KELLAR  Objection to form

THE WTNESS: So can you restate the
guestion?
BY MR BERG

Q Sure. Do you understand that if you wanted
to change the velocity in fornula 1, that you could
do so by adjusting the values of the different
vari ables, for exanple, the radius of the crank
shaft or the length of the rod or the rotating
angl e or the angular velocity of the rotating disk?

A. That wll affect the speed, the |inear
speed, yes.

Q And if you as a nechani cal engi neer were
desi gning a device based on Mabuchi, you' d be able
to achieve a range of different velocities by
pul ling those levers in your design; is that
correct?

MR. KELLAR (Qbject to form
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THE W TNESS: Now, while Mabuchi does teach

how to determne the linear speed that is outputted

when you change those variables, it doesn't
necessarily determne the force with which it
actually makes contact with the face or how it
actual ly pats.

It merely says these are ranges and what
speed it will be running at wth the variables
based off of this formula.

BY MR BERG
Q But to go back to ny question, as a

mechani cal engi neer, if you were designing a device

based on Mabuchi, you'd be able to achieve a range
of different velocities by pulling on the |evers
represented by these different variables in
formula 1, correct?
MR. KELLAR  Object to form
THE W TNESS: By changi ng the vari abl es,
you can change the speeds.
BY MR BERG
Q Now, you did nention a second ago that
Mabuchi is tal king here about velocity, but not
necessarily about force that's being inparted; is
that right?
A Yes.
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Q How woul d you determ ne what force is being
i nparted?

A. The force that's being inparted is
dependent on the nonmentum of the device, as well as
because of what Mbuchi teaches with the resilient
menbers that it uses wll -- that, in fact, affects
the force that's created because there wll be
decel erations that occur, based off of the
resiliency, and will result in the force that's
actual ly seen.

Q And so the -- the force that's inparted is
dependent on the nonentum and that nonmentum woul d
be influenced by -- well, | guess, let nme ask this.

What factors woul d i nfluence that nonmentunf

A. Mnentumis basically the mass of the
obj ect and the speed of the object.

Q So the nonentum here woul d be the nass of
the patter or patter assenbly along with the speed
of the patter or patter assenbly; is that right?

A.  That would affect its nomentum

Q And then to determne the ultimte force
that was being inparted to the user, you'd have to
| ook at additional factors as well, including
the -- | think you testified about the resilient

menber; is that right?
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A Yes.

Q And that's because -- well, if we | ook at
one of these figures.

So if we ook at Figure 8, for exanple,
which | think you' ve al so annotated in your
declaration -- yeah. On page 32 of your
decl aration, you annotated Figure 8.

But the resilient nenber that you're
referring to is nunber 11 in this figure, correct?

A Yes.

Q And it looks |ike nunber 11 is depicted as
bei ng a spring?

A. It is depicted as being a spring.

Q And so the force that's ultimately inparted
to the user woul d depend on the nonentum t hat
the -- that the head of the patter assenbly or the
patter has, along wwth the -- | guess it would be
the K value of that spring; is that right?

A. The spring constant for the spring, yes.

Q Andsoif it was a stiffer spring, would
that make the force greater or smaller in this
case?

A A stiffer spring would nake it greater.

Q And so as a nechani cal engi neer, thinking

about Mbuchi, you woul d understand that you could
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1 change the force at which the patter inpacted the
2 user by changing the velocity and/or by changi ng

3 the spring that's in the resilient nenber; is that
4 right?

5 A. My understanding is that those can be

6 changed to change the force with which Mibuchi is
7  teaching.

8 My understanding is also that Mabuchi is

9 trying to sinulate the force of just patting or

10 tapping with the fingers and the pal mof the hand.
11 And so the desired effect is to have it sinulate
12 that patting effect.

13 Q Now, would you mnd turning to colum 5 of
14  Mabuchi .

15 Now, at the end of the top paragraph there,
16 if you start at line 5, there is a sentence that
17 starts "In this way." Do you see that?

18 A. | see that.

19 Q It says: In this way, the patter contacts
20 the skin before the actuator has reached its
21 extended dead center position so that there is
22 still some velocity at the patter when it contacts
23  the skin.
24 Do you see that?
25 A. | do see that.
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1 Q How do you understand what's bei ng neant
2 here by "before the actuator has reached its
3 extended dead center position"?
4 A. The actuator itself wll reach a dead
5 center position when it is fully -- if we |ook at
6 the inmages provided, let's say Figure 4, where you
7 can see it has reached a dead-center position where
8 the nechanism3 is in line with the piston.
9 Q | see. And so by reaching -- by contacting
10 the skin before it's reached that position, that
11 ensures that there is sone velocity of the patter
12 when it touches the skin; is that right?
13 A. There is sone velocity on the patter at the
14 time it nmakes contact.
15 Q Now, if you go to the next paragraph,
16 starting in colum 10 -- or colum 10 -- sorry,
17 line 10, it says: Figures 6 and 7 are diagrans
18 il lustrating anot her enbodi nent of the beauty
19 treatnent device according to this invention, where
20 a cushion nenber 8A is fitted to the plate nenber 7
21 to substitute for the resilient nmenber that is
22 conpressed while the patter assenbly 6 strikes the
23  skin surface.
24 Do you see that?
25 A. | do see that.
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Q So is it your understanding, then, that
sone enbodi nents of Mabuchi have a resilient nmenber
|i ke we | ooked at in Figure 8, and sone enbodi nents
of Mabuchi do not have a resilient nmenber like in
Fi gure 8?

A. It is nmy understanding that not all of them
have a spring as a resilient nmenber.

My understanding of this is teaching that
t he cushi on nenber then becones a resilient nenber.

Q And so let's |ook at what that cushion
menber is. So this is in Figures 6 and 7, and the
cushion nenber is 8A. Correct?

A Yes.

Q So if we look at Figures 6 and 7, do you
see that 8A is the portion of the patter assenbly
t hat makes contact with the user's skin?

A. | do see that is the portion that nakes
contact with the user's skin.

Q In these enbodi nents, there's no resilient
menber, right?

A. No, there is.

Q \Wiat's the resilient nenber?
A.  The cushion nenber is the resilient nmenber.
Q On, | see.
A If you |look at Figure 6 in relation to
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Figure 7, the one shows Figure -- or 8A being
conpressed in Figure 6, and in Figure 7 it shows 8A
not being conpressed. And so it is acting as a
resilient menber, according to Mabuchi's teachings.

Q Right. So in other words, 8A would be sone
conpressi ble material that, when it inpacted the
user, would reduce the force that was being
inparted to the user; is that right?

A It is sone nenber that would give or
conpress, reducing the force that woul d be
generated by Mabuchi to sinulate the tapping of the
finger or the palm

Q And as a nechanical engineer, would you
understand that you could replace 8A wth any
nunber of different types of materials, for
exanpl e?

MR. KELLAR  Object to form

THE W TNESS. Again, to practice what
Mabuchi is teaching, ny understanding is that you
can replace it with nultiple materials, but your
desired effect is still to have a patting system
simlar to a finger or a pal mnmaki ng contact.

And so you would not just replace it with
any material, but you'd replace it with a materi al

that woul d sinmul ate such an effect.
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BY MR BERG

Q Wat would happen if you replaced it with a
rigid material ?

A If you replaced it with a rigid material,
it would not practice what Mbuchi is teaching.

Q \What would it do?

A. It would then reach a full stroke.

Q And it would inpart greater force to the
user?

A. It could inpart greater force to the user,
beyond what Mabuchi is intended and what Mbuch
t eaches.

Q Wuld it be outside of your skill set --
well, let me rephrase that.

Wuld it be outside the skill set of a
person of skill in the art to replace the cushion
menber 8A wth a nore rigid material ?

MR. KELLAR (Qbject to form

THE WTNESS: It is not outside the skil
set of soneone to replace 8A wth a nore rigid
menber, but then again, it would go agai nst what
Mabuchi teaches and is practicing.

BY MR BERG
Q Wuldit be difficult to make that

repl acenent ?
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A, Again, well, it would not be difficult to
make that replacenent. It would be outside what
Mabuchi teaches and what Mabuchi intends its use

for.

Q Now, if you go back to your declaration and

paragraph 70, you talk a little bit about a

conmponent called the space guide. Do you see that?

A. | do see that.

Q \Wat's your understanding of the role of
t he space gui de in Mabuchi ?

A. My understanding of the space guide is it
is there to create a specific distance between the
user's face and the patter assenbly as it
reci procates in and out.

Q Now, you cite, in paragraph 72, colum 5,
lines 39 to 51. Do you see that?

A.  Paragraph 72.

Q Sorry, paragraph 70.

A Ckay.

Q Oh, yeah, | said paragraph 72. |
apol ogi ze.

A. That's okay. | was trying to figure out
where you were at.

So you say in paragraph 70 where |

recite --
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Q You point to -- when you're tal king about
t he space guide, you cite to colum 5, lines 39 to
51 of Mabuchi, right?

A, Colum 5, 39 through 51.

Q Now, you would agree with nme in that
section, and in particular if you ook at |lines 46
to 51 of Mabuchi, that Mbuchi describes what the
result would be if you elimnated the space gui de,
right?

A. It does say what woul d happen if you
el i m nated the space gui de.

Q And what would that result be?

A. Well, he talks about it being kept in
contact with the skin surface at all tinmes to exert
a pushing force onto the skin, rather than the
patting force. It's teaching away fromwhat he's
I nt ended.

Q And so if you renoved the space guide, the
patter assenbly woul d exert a greater force on the
user's skin; is that right?

MR. KELLAR (Object to form

THE WTNESS: It could exert a greater
force. 1t's going to depend on the resilient
menber as well as how far it actually goes. W

di scussed earlier that part of the force is
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1 dependent upon the nmonentum of the object, this

2 being the patter assenbly and the speed.

3 | f you are conpletely conpressed w t hout

4 it, now you have no speed behind it, and it's

5 real |y dependent on the force that can be generated

6 by the reciprocating notor.

7 BY MR BERG

8 Q kay.

9 A.  That, again, doesn't practice what Mbuch

10 teaches.

11 Q Now, if you skip ahead to paragraph 73 of

12  your declaration, you describe the patter assenbly

13 as a conplex nmechanismthat is designed to avoid

14  applying a pushing force to the user's skin.

15 Do you see that?

16 MR. KELLAR  \What paragraph are we in?

17 MR. BERG  Paragraph 73.

18 THE WTNESS: It's at the very bottom of

19 page 31 and goes over to 32.

20 | do see that.

21 BY MR BERG

22 Q And in paragraph 74, you explain your

23  understandi ng of Mabuchi, that the conbination of

24 the conplex patter assenbly and the space guide

25 avoi d exerting a pushing force on the skin -- the
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skin surface, rather than patting the skin; is that

right?
A. It isintended to create a patting effect
to the skin, rather than just a pushing force.

Q Now, at the end of that paragraph 74, you

say: Operating together, the space guide 5 and the

patter assenbly 6 ensure that Mabuchi's beauty
treatnent device has an effective stroke |ength of
zero or near zero when in contact with the skin.
That is, it does not press into the user's body
beyond t he open end of the space gui de.

|s that right?

MR. KELLAR  Object to form

THE WTNESS: Yes, | do say that it

produces a zero, or near zero, effect when it nakes

cont act .
BY MR BERG

Q Now, when you're tal king about stroke
| ength here, are you tal king about the depth that
t he device penetrates into the skin, or are you
tal ki ng about the distance that the actuator

travel s?

A, I'mtal king about the end travel beyond the

spacer guide. So the effective stroke |Iength of

the patter assenbly as it reaches the end of the
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gui de, when it's up agai nst the skin, becones near

Zer o.

There will be sone give fromthe skin, but

with the way he's tal king about it, it wll be

simlar to a finger or palmpatting. Wile it's

maki ng contact, it's not trying to penetrate deeply

into the skin. It's nerely trying to do a
surface-I|evel pat.

Q So, now, earlier when we were discussing
percussi ve nmassager in the context of the '482
patent, we tal ked about stroke length. Do you
remenber that?

A.  Yes, | do renenber that.

Q So if I had a percussive massager and |
held it -- like we -- | think we tal ked about thi
exanpl e.

Say ny percussive nmassager had a total
stroke length of 8 mllineters, an anplitude of 8
mllinmeters, and | held it 7.9 mllineters away
fromny face, in that context, would you say that
the stroke length is 8 mllineters
or .1 mllinmeters?

A.  For the percussive nmassager, it is still
stroke length of 8 mllineters.

VWhat we're tal king about with Mabuchi is

S

a
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you have this patter assenbly that, while
internally the piston m ght have the stroke |ength
t hat stays consistent, once it nakes contact with
the skin, the resilient nenber reduces the
effective stroke | ength beyond the spacer device to
near zero.

Q So when you provided your construction of
percussive nmassager that it had a | ong stroke
action, were you referring to the effective stroke
| ength or the stroke | ength?

A. In a percussive massager, the stroke |ength
is the effective stroke length, typically, when
it's being used.

Now, in this case, you have two different
things that affect the stroke length. You'll have
a reciprocation notion inside and a piston that has
a consistent and constant stroke.

But once this resilient nenber cones into
effect and the patter assenbly nakes contact with
t he skin beyond the spacer, that stroke length
becones zero when it's up against the person's skin
or against any other thing. |[If | put it to the
table, it controls that.

So, effectively, it prevents it from going

beyond the spacer, and it is intended to be that,
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just to create that pushing pressure, not
necessarily the percussion effect that you woul d
see wWith a percussive nassager.

Q And so that effect of the spacer guide

woul d be a simlar effect to if | held a percussive

massager far enough away fromny body that it was
near the end of its stroke length; is that right?
A.  Not completely. Like Mabuchi teaches,
wi t hout that spacer assenbly, it then wll push
into the skin and not have the sanme effect.
Mabuchi specifically teaches to have the
resilient nenber or the cushion nenber to not --
protrude beyond the spacer device when it nakes
contact with the skin
If I was to hold this device such that it
was hitting into ny skin 1 millinmeter, it's still
hitting in at the full stroke length. It's got t
nmonmentumthat's behind it now [t's not the sane
effect that Mabuchi is trying to teach about.
Q You'd agree, for exanple, that if I -- ju
taking 8 mllineters again as an arbitrary
nunber -- if | had an 8-mllineter anplitude
massage gun and | held it 7.9 mllinmeters fromny
skin, that that long anplitude would result in it

di sconnecting fromnmny skin after every stroke,

or

he

st
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right?

A. It would disconnect fromthe skin after
every stroke.

Q Ckay. Now, Mabuchi provides a nunber of
di fferent enbodi nents for how the patter assenbly
I's connected, right, which it refers to as the

patter connecting nmechanism right?

A. It does disclose several disconnecting
mechani sns.
Q So, for exanple, it says in colum 5, lines

65 through 67: The beauty treatnent device of this

i nvention, therefore, has a patter connecting
mechanismfor facilitating the changing of the
patter assenbly, sone forns of which are shown in
Fi gures 8 through 20.
Ri ght ?

A. That is what it says.

Q And then it proceeds to give sone exanpl es
fromFigures 8 and 9 in colum 6 of that patter

connecti ng nmechanism right?

A. It does say in colum 6 that the connection

mechani smof this invention is shown in Figures 8
and 9.

Q And then if we go down to about |ine 52 of
colum 6, it says that Figures 10 through 12 show
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anot her exanple of a patter connecting nmechani sm
right?

A. That's what it states.

Q And that is a different connecting
mechani sm than the one shown in Figures 8 and 97

A | believe it is, yes.

Q GCkay. And then if we go to colum 7,
|ine 8, you see that Figures 13 and 14 show anot her
exanpl e of the connecting mechanism right?

A. It does show anot her exanpl e.

Q And that's a different exanple of a
connecti ng nmechani smthan the previous two,
correct?

A | believe it is.

Q GCkay. And then in colum 7 at lines 34 to
35, it says: Figures 15 and 16 show anot her
exanpl e of the connecting nechani smaccording to
this invention.

Do you see that?

A. | do see that.

Q And that's yet another different exanpl e of
t he connecti ng nmechani snf?

A. It's show ng anot her exanple of a
connecting nmechani smthat can be used for this.

Q And Figure 17, when we get down to |ine 58,
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I's yet another exanple of the patter connecting
mechani sn?

A. That's what it says.

Q And Figures 18 and 19 are another different
exanpl e of the patter connecting nechanism is that
right?

A. It does show another one in Figure 18 and
19, yes.

Q And the patter connecting nechanismin
Figures 18 and 19 use sone nmagnhets, right?

A. That is correct. They do use nmagnets in
Fi gures 18 and 19.

Q In your work as a nechani cal engi neer, have
you worked wi th nagnets?

A. | have.

Q And the type of magnets described here in
Mabuchi is -- | think you say in your declaration
is aradially oriented alternating polarity nagnet,
ri ght?

A.  Yes.

Q Can you describe what is nmeant by a
radially oriented alternating polarity magnet?

A. It neans that around the axis of the
magnet, one side will be north and the other side

will be south, positive or negative, as it were.
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Q GCkay. And that's contrasted to other
magnets that, for exanple, the entire surface would
be a north polarity, and the opposite surface would
be a south polarity; is that right?

A. That is correct.

Q \Wat are those types of magnets referred to
as?

A | believe it's a polar -- | mght have to
| ook it up again, but --

Q Okay. | just wanted to use the right word,
but I wasn't positive what it was.

A. No, I've |looked it up, and I know it, and
|'ve seen it before, but | don't remenber off the
top of m nd.

Q Soin -- just for -- so in paragraph 77 of
your declaration, you talk about the '482 patent
havi ng those types of magnets, and you refer to
t hem as two opposing magnets arranged with their
di fferent poles facing the connection direction of
t he massagi ng head and the piston.

Do you see that?

A. | do see that.

Q And those are those other types of magnets
that we were tal king about?

A. \Were one faces in one polarity and the
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ot her faces another polarity, yes.

Q GCkay. So if | just refer to those as
opposi ng magnets, which is, | guess, the |anguage
you used in 77, you'll understand what |I'mtalking
about ?

A. | wll understand that, yes.

Q Al right. And in your work as a
mechani cal engi neer, have you worked with both
opposi ng magnets and radially oriented alternating
polarity magnets?

A, I've worked with several nagnets and
simlar ones, yes.

Q Now, if you were to take two opposing
magnets, two small opposing magnets, and orient
them so that the north pole of one was facing the
north pole of the other and try to bring those
t oget her, what woul d happen?

A.  They woul d push thensel ves apart.

Q Now, if you were to hold those magnets
| oosely so they were in that sane orientation and
bring themtogether, what woul d happen?

MR. KELLAR  Object to form

THE WTNESS: That's going to depend on how

strong the magnets are and how cl ose they cone

t oget her.

First Legal Depositions - Calendar@firstlegal.com
855.348.4997

Petitioner Therabody Ex-1024, 0148

148



NATHAN MORRILL

November 21, 2025

© 00 N OO O A W N B

N DD D NMDMDDNMNMNDN PP P P PR Rk
o A WO N P O ©O 0 N O O B WO N +— O

BY MR BERG
Q Assune that you bring themvery close
t oget her and they're reasonably strong magnets.

MR. KELLAR  Sane objection.

THE WTNESS: They will typically flip
around on their -- thensel ves wthout anything
constrai ning them and cause the poles to go back
t oget her.

BY MR BERG

Q Now, let's consider the radially oriented
alternating polarity nmagnets, and let's just
i magi ne a scenari o where you had one radially
oriented alternating polarity magnet at the bottom

of a tube fixed in place.

kay? Do you understand the setup that |I'm

referring to?

A. | believe so. You're saying you have a
radially oriented nmagnet at the bottom of a tube.
Q Uh-huh. Now, let's say that you took
another radially oriented nmagnet and you held it

into that tube and you constrained it from
rotating, and you held it so that the north sides
of the two magnets |ined up with each other.

VWhat woul d the effect be as you | owered

t hat magnet towards the one at the bottom of the
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t ube?
A.  They woul d repul se --
MR. KELLAR  Object to form
THE WTNESS: -- from each other
(Court Reporter Clarification.)

THE W TNESS: Repul se away from each ot her.

BY MR BERG

Q Now, what woul d happen if instead you
rotated the top magnet so that the south pole side
was over the north pole side of the nagnet at the
bottom of the tube?

MR. KELLAR  Sane obj ection.

THE WTNESS: At that point they would
becone connected together or attract each other.
BY MR BERG

Q Now, assunme the scenario that you orient
the top magnet so that the north pole is over the
north pole again, but instead of hol ding that
magnet firmy, you allowed it to rotate as you
pushed it down. \Wat woul d happen?

MR. KELLAR (Object to form

THE WTNESS: It's going to depend on the
situation. Typically, if you just let it drop and
there's no reciprocation that's occurring, it can

realign itself. But with reciprocation fromthe
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other end, there is a chance that it wll just push

it right out, if you are not trying to constrain

it, and cause it to fall.
BY MR BERG

Q If I only pushed -- if | only exerted a
downward force, but didn't hold it in a particular

orientation, would itself align in the way that you

j ust descri bed?
A.  Not al ways.
MR. KELLAR  Object to form
BY MR BERG
Q \What would cause it to align or not
self-align?
MR. KELLAR  (Objection to form

THE WTNESS: |It's going to depend on the

notion that's happeni ng.

Wth what Mabuchi teaches, they have the
polar -- the poles on the faces opposite. |f you

had it msaligned, and with what is being taught

the '482 patent, if you have reciprocation

occurring and you're just trying to push it, you'l

get initial push that can cause it to start to

nove. And as it pulls back, it can fall out

wi t hout actually making contact, if you're only

trying to provide that vertical notion |ike you're

I n
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sayi ng.

It's not always going to be able to align,
and you're not going to be able to guarantee that
it will alignif you just try to drop it in place.
BY MR BERG

Q Soif we're just tal king about nmy tube
setup, and not -- not -- with no reciprocating
notion, you' d agree that they would self-align in
that situation that I'monly exerting a downward
force and not constraining the rotation?

MR. KELLAR njection to form

THE W TNESS: They can self-align, but
other tinmes they can actually keep thensel ves
repul sed if they're in the right orientation. They
won't al ways sel f-align.

BY MR BERG

Q What would cause themto not self-align in
that situation that |'mpushing it down towards the
ot her one?

A. Again, if you have it where the north and
the north are aligned and the south and the south
are aligned, it's less likely that they wll
self-align; that they woul d repul se each other.

And if you're just providing nerely

gui dance and allowing themto go together on their
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own, you can have themrepul se each ot her.
Q But if I wasn't nerely providing gui dance,
| was actually exerting a dowmward force?
MR. KELLAR: (bject to form
THE WTNESS: Again, it will depend on the
situation. But I'd have to test to see exactly
what woul d happen every tine. But it's not
guaranteed that you will align themevery tine.
BY MR BERG
Q Wuld you agree wwth ne that in many cases
they would align in that scenario?
MR. KELLAR: (Object to form
THE WTNESS: | wll agree that it can
align, but not necessarily every tine.
BY MR BERG
Q Now, looking at -- going back to Mabuch
and tal ki ng about this magnet patter connection
enbodi nent, the patent for this connection
connecting -- patter connecting nechani sm doesn't
use any kind of threaded connector, correct?
A.  Any type of threaded connector at al
wthinit, or nmerely at the magnetic?
Q At the interface between the -- so,
specifically, the patter connecting nechani sm

doesn't use any sort of threading, correct?
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A. The magnets do not have any threadi ng on
t hem

Q And is there any threading on any part of
the patter connecting nechanismin Figures 18 and
197

A.  There could be threaded connections there.
| don't know right off. But where the nagnets nake
contact, it does not specify threading there.

Q GCay. Now, in colum 8, at line --
starting at line 18, it tal ks about how a user can
change the patter assenbly by turning the patter
assenbly or the flange in either direction.

Do you see that?

MR. KELLAR (Object to form

THE WTNESS: | see where it says that you
can rotate the flange.
BY MR BERG

Q \Were are you | ooking?

A. So, like you said, in 18: To change the
patter assenbly 6, the coupling 14 or the flange 15
or both are turned.

Q Ckay. So either the coupling 14 or the
fl ange 15 can be turned, right?

A.  You can turn either one. But if you don't

turn both, they will stay together.
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1 Q O at least you' d need to hold one of them
2 fixed and turn the other one, right?
3 A.  Yes.
4 Q And when we're tal king about conponents 14
5 and 15, if we ook at Figure 19, 15 is on the
6 patter assenbly side, and 14 is on the actuator
7 side; is that right?
8 A. That's correct.
9 Q Now, why does turning the two conponents
10 cause a di sconnection?
11 A. By holding one fixed and rotating the
12 other, it changes the alignnment of the poles from
13 being north to south to being north to north and
14 south to south, which then pushes them apart,
15 repul ses them
16 Q Now, when we go down to -- starting at
17 line 26, instead of talking about disconnecting,
18 Mabuchi is now tal ki ng about connecting the patter
19 assenbly to the actuator, right?
20 A. 26, it says: \Wen connecting the patter
21 assenbly to the actuator 4.
22 Q And specifically it says that to do that:
23 "the end face of the actuator is brought in close
24 contact with the end face of the flange 15."
25 Ri ght ?

First Legal Depositions - Calendar@firstlegal.com 155

855.348.4997

Petitioner Therabody Ex-1024, 0155




NATHAN MORRILL
November 21, 2025

© 00 N OO O A W N B

N DD D NMDMDDNMNMNDN PP P P PR Rk
o A WO N P O ©O 0 N O O B WO N +— O

A. It does say that.

Q Does it say anywhere in this section that
the two need to be brought into close contact in a
particular orientation?

A. It says that they need to be brought into
cl ose contact with each other. |It's understood,
because of the way the nmagnets are set up, that
just bringing themup into close contact doesn't
necessitate that they will be connected.

Q \Wen you say it's understood, you nean it's
under stood by --

A. A PCSI TA

Q -- a POSITA reading this patent?

A.  Yes.

Q But it's not stated in the patent; is that
right?

A. It says that you need to bring themin
cl ose contact and make the coupling.

Q Ckay. Now, if we go down to the next
par agraph that begins at line 33, and we | ook at
the | ast sentence of that paragraph, it says: In
addi tion, positive connection can be ensured
wi t hout positioning the actuator and the patter
assenbl y.

Do you see that?
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Sorry. | was just reading it.

No, you're fine.

> O >

Wul d you restate that again.

Q Yeah. So I'min the paragraph that begins
at line 33.

A Mnhmm

Q And reading the | ast sentence of that
paragraph, it says: In addition, positive
connection can be ensured w thout positioning the
actuator 4 and the patter assenbly 6.

Do you see that?

A. | do see that.

Q \What do you understand is neant by "w thout
positioning" in that sentence?

A. If we ook at the paragraph before it, it
says: The connection nmechanismutilizing the
different polarities of the nmagnet 43 and 44 ensure
positive connection of the actuator 4 and patter
assenbly 6, both of which are subject to vibrations
caused by hi gh-speed reciprocation notion. In
addition, positive connection can be ensured
wi t hout positioning the actuator 4 and the patter
assenbly 6.

My understanding is that when they are

t ogether, they are positioned and they wll hold
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t oget her.
Q So |l guess I'mnot -- | see where you read
there. 1'mjust not follow ng what you're saying

It neans that positive connection can be ensured
wi t hout positioning the actuator and the patter
assenbl y.

A. My understanding is that --

MR. KELLAR  Object to form

THE WTNESS: Sorry.

My understanding is that when they are
connected together, you don't need to do anything
further to position them They are together. And
that they have a connection at that point when they
are together.

BY MR BERG

Q Now, do you see in that sentence that you
read me, the end of that sentence refers to the
“hi gh-speed reci procating notion" of Mbuchi?

A. | do see it says "high-speed reciprocating
notion. "

Q \Wat do you understand is neant by
"hi gh-speed reciprocating notion" there?

A, My understanding is that it is a speed to
sinmul ate finger patting or pal mpatting, that
the -- what woul d be high speed for Mabuchi woul d
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be simlar to what could be generated by a hand or
a finger.

Q And what -- | guess, what is your basis for
t hat concl usi on?

A.  Again, based off of what Mbuchi is
teaching is trying to overcone other devices that
do not provide simlar contact between -- that
simul ate finger contact or pal mcontact.

Q So in this context, how many strokes per
m nute woul d you say is high speed?

A. In this context, it would depend on how
many contacts you can create with a finger in an
amount of tinme on the face or a palm But it's
going to be probably |ower than 100 RPM

Q How did you cone up with | ower than
100 RPM?

A. Based off of how many contacts | can create
in one second. It's not very much. And if I'm
trying to pat, that is going to determ ne the
speed. 100 is a rough estimate at this point. But
it would be high speed for this device.

Q Are you trained in nmassage?

A. 1've actually had sone training in nmassage,
yes.

Q And what was that training?
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A It was called Chua K a nassage. It was a
Kor ean- styl e nassage.

Q And did you develop skills for patting or
tapping rapidly in that training?

A. That training dealt nostly with | ong

pressure conpression

Q Since you nmentioned it, | did want to go to

paragraph 117 of your declaration.

So here you say that the speeds clained in
claim 38 are greater than or equal to 600 strokes
per mnute. And 600 strokes per mnute is
equi val ent of 10 strokes per second, a feat
I npossi ble for users to achieve wth their
fingertips or palnms and thus does not m m c nanual
patting.

Do you see that?

A. | do see that.
Q How did you determ ne 600 strokes per
mnute is a feat inpossible for a user to achieve

wth their fingertips or palns?

A. That is ten strikes in one second. | don't

know of anyone that can do that.
Q D dyou do any research to figure out if
professionals are able to do that?

A. | have not seen anyone that can do that.
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Q So in your personal experience, you've
never seen soneone that can tap that fast?

A.  To ny know edge, no.

Q Have you done a lot of testing of people to
see how fast they can tap?

A. | have not perfornmed an extensive test of
t hat, no.

Q Have you done any testing of that?

A. Done sone testing, but not very much. It's
not sonmething that | used for this. But ny
understanding is even trying to, nyself, when you
go for one second, | can only do three or four
before a second is up.

Q Now, you're assum ng that you're just
tapping with a single finger?

A. I'massumng that it's a single-finger tap,
much |i ke Mabuchi being either a single palmor a
singl e point of contact.

Q Does Mabuchi indicate that it's a single
finger?

A.  Mbuchi teaches that it is a surface that
I's maki ng contact.

Q Do you agree that if |I tap with nultiple
fingers at once, | can tap faster than wth a

single finger?
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A. You can. But at that point it is no |onger

maki ng contact in the sane spot, as Mabuchi woul d
be doi ng.

Q And where does Mabuchi say that what it's
sinmulating is making contact in the sane spot?

A.  Mabuchi's device in and of itself teaches
that. When you |look at the device, it is either
maki ng contact at the sanme tinme wwth the waveform
patter, or it is nmaking contact in one area as it
goes in and out.

Q There are actually a surprising nunber of

articles tal king about how fast ganers can hit

buttons on their gane control. D d you | ook at any
of those?
A | did not.

Q Do you have any idea how fast ganers can
mash a button on their ganme control ?

A. Not off the top of ny head, no.

Q D d you |look at how fast estheticians can
tap with a finger?

A. | have not.

Q So the only basis you have for the
statenents you make in paragraph 117 is just your
own anecdot al experience?

A Yes.
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Q Ckay.

A. Based off of it creating ten taps per
second is very difficult to do and woul d not be
sonet hing the average person woul d do.

Q It's not sonething the average person woul d
do, or it's a feat inpossible for a user to
achi eve?

A.  Most users are not dexterous enough to do
t hat .

Q Al right. You can go ahead and set
Mabuchi asi de.

MR. KELLAR Is this a good point for a

break?
MR. BERG Sure, we can take a break.
(Recess ensued from2:45 p.m to 2:54 p.m)
BY MR. BERG
Q OCkay. M. Mrrill, you' ve tal ked about how

percussi ve nassagers are neant to provide a deep
ti ssue nassage, correct?

A Yes.

Q Are you aware of other ways besides
per cussi on nmassagers that nuscles can get a deep

ti ssue nmassage?
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1 A. There are other forns of nmassage that can

2 reach deep tissues that aren't necessarily

3 per cussi ve.

4 Q So, for exanple, a professional masseuse

5 coul d give a manual deep tissue nmassage”?

6 A.  Yes.

7 Q Now, because the percussive massager is

8 al so providing deep tissue nassage, is it fair to

9 say that the nunber of strokes of the percussive

10 massager would be simlar to the nunber of strokes

11 that a person doi ng a nmanual nassage coul d do?

12 MR. KELLAR: (bject to form

13 THE WTNESS: | don't necessarily agree

14 with that. Many tinmes manual nassage is a slower

15 process and not necessarily a fast, deep tissue

16 massage, but a slower, consistent force, where

17 they're kneading it or noving it.

18 BY MR BERG

19 Q But it provides simlar deep tissue nuscle

20 relief?

21 A.  Yes.

22 Q But percussive massagers achi eve that end

23 by using a greater nunber of inpacts per m nute?

24 A. That's one of the ways they achieve it,

25 yes. | don't know, | just discussed it's a |onger
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stroke and rapi d speed.
Q Al right. I'"mgoing to hand you what's
been nmarked as Exhibit 1007 in both of these
pr oceedi ngs.
Do you recogni ze this docunent,

M. Mrrill?
(Previously marked Deposition Exhibit No.
1007 was reviewed.)

A. | do recognize it.

Q And this is the Pivaroff reference,
correct?

A. Yes, it appears to be the Pivaroff
ref erence.

Q And in the '482 declaration that we' ve been
| ooki ng at, you describe the Pivaroff reference,
correct?

A | do.

Q Oh, you know what? Before we get to
Pivaroff, | did want to ask you one other question
about Mbuchi. [It's on page 35 of your
declaration, just as we're getting to the Pivaroff
secti on.

Do you see Figure 19 of Mabuchi there?

A. | do.

Q Do you see that the actuator has a portion
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that sticks out fromthe magnet that inserts into
the patter?

A. | do see that.

Q And do you see that that portion that
sticks out has a tapered shape?

A It does.

Q I n your experience as a nechanica
engi neer, why woul d a designer use a tapered shape
t her e?

A. The tapered shape helps for alignnent. It
al so would help with alignnment of the spring as it
noves.

Q \Wien you say it helps with alignnent, it
woul d hel p guide the patter onto the actuator?

A. It can be used to help guide the patter
onto the actuator.

Q Al right. So we were about to tal k about
Pivaroff, which | think your description starts on
t he next page at paragraph 79. Do you see that?

A. | do see that.

Q Now, you described Pivaroff as a deep
muscl e stinul ator device, correct?

A. | believe I'mtaking that directly from
Pivaroff. But, yes, | do.

Q And you woul d consider Pivaroff to be a
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per cussi ve massager ?

A. Pivaroff teaches that it uses percussive
and concussive forces in nassage.

Q \What's neant by concussive forces?

A. Pivaroff teaches that it has materi al

i nside of the head that, when it noves separately

fromthe percussion head, creates concussive forces

i nside of that head.

Q Now, if we |look at colum 1 of Pivaroff,

t he sentence starting at |ine 50, do you see in
that sentence it describes: a deep nuscle
stimul ati on device having a body, which includes a
hol di ng portion with an electric notor held
t herein?

Do you see that?

A. | see that.

Q And if we go over to the next colum,
colum 2, the paragraph that starts at line 30, it
tal ks about: a body 12 conprised of an el ongat ed,
substantially hollow handl e 14, and a top el enent
or housing 16, and a hol | ow head.

Do you see that?
A. | do see that.
Q And so if we |ook at Figure 6, do you

understand that that hollow handle is the portion
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that's extending down vertically that houses the
nmot or ?

A.  That is nmy understandi ng.

When | look at that, it appears that they
m sl abeled it as part of the housing 14. O,
sorry, no, that's wong. The handle is | abeled 14.
It appears the upper housing was m sl abel ed as 14.

Q | see.

A. But, yes.

Q Now, you're drawing a distinction between
t he hol | ow housing -- or, sorry, the hollow handl e
14 and the top el enment or housing 16, which you' ve
noted is mslabeled in Figure 6; is that right?

A. That's what it appears to be, yes.

Q Now, the notor -- well, | guess, can you
descri be how the nmotor in the hollow handle has its
rotational notion translated into |inear notion in
the top el enent?

A In the top elenent, the notor is connected
via 28, which is the coupling system between the
notor. That coupling systemthen, in turn, turns
t he cam nmeans 30, which is basically like a
fl ywheel. That then, in turn, pushes on 34, being
the reciprocating link. And that translates the

notion into 38, being the rod.
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Q And so there's conponents that are
conmuni cati ng between the handle -- nechanically
communi cati ng between the handl e and the top
housing; is that right?

A. There are conponents that are within the
housi ng, and there are conponents within the handle
t hat comuni cat e t oget her.

Q Now, if we go to the description of
Figure 6 of, which is in colum 3, do you see that
the top housing of the device is preferably nade
fromthe same material as the handl e?

A. | do see that.

Q And this paragraph refers to "the top
hol | ow housi ng” and then later refers to just "the
t op housing 16."

Do you understand that there's another
housi ng besi des the top housing?

MR. KELLAR njection to form

THE WTNESS: So you're asking if there's
anot her housi ng besides the top holl ow housi ng?
BY MR BERG

Q Uh-huh, yes.

A, My understanding is that it calls the top
hol | ow housi ng, nunber 16, the top holl ow housi ng

in this.
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Q | guess ny question is if you have any
opinion as to why it uses the nodifier "top" for
t he housing 16, rather than just calling it the
housing 16, if there are no other housings?

A Wll, when we | ook at Figure 1, it appears
there m ght be a renovable top plate; that it could
be referencing that the top of it is hollow and
that creates the shape that we're | ooking at, being
hollow to receive the -- as we said, the rod and
t hat cam

Q Now, in your declaration, you offer the

opinion that the handle is not a housing; is that

correct?

MR. KELLAR  (Objection to form

THE WTNESS: | offered the opinion that
the handle in this case is not part of that top
housi ng.
BY MR BERG

Q Not part of the top housing. Do you agree
that the handle is a housing for the notor?

A In this case, it acts as a housing for the
nmotor, but it's not part of the housing on top of
t he devi ce.

Q Now, tal king about the massage head in

Pivaroff, can you describe at a high |evel your
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under st andi ng of what the massage head is here?

A. The massage head, again, as we tal ked about
earlier, the part that nmakes contact with the body.

Wthin this massage head, it's a titanium
structure that is filled with various conponents,
and then it is securedly attached to the rod.

Q Wen you say it's filled with various
conponents, what do you understand Pivaroff to
teach in that regard?

A.  Again, he said the best results were based
off of what is shown in -- let's see.

It says: |In particular, it has been found
that inproved and extraordinary results are
obt ai ned by using a m xture of 10 grains of
di anond, 25 grains of ruby, 200 grains of copper,
and 100 grains of carbon, for a total of 335 grains
of material.

Q Now, he doesn't describe in here, at |east
| didn't see that Pivaroff describes in here, how
you get those grains into the massage head; is that
right?

A. He describes that there is a renovabl e
section, as | discussed in ny report, which would
inply that is how you get theminto the nmassage
head.
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Q Wuuld getting that conbination of 10 grains
of dianond, 25 grains of ruby, 200 grains of
copper, and 100 grains of carbon into the nmassage
head be a quick process for a person of skill in
the art?

MR. KELLAR  Objection to form
THE WTNESS: In which way?
BY MR BERG

Q Wwell, I guess |I'mcurious how you would --
as a nechani cal engi neer, how you woul d go about
filling that nmassage head with that specific
quantity of materials.

A.  You would have to nmeasure out the nmaterials
i ndividually, and then you would have to fill them
i nside the massage head and then cl ose the massage
head up.

Pi varof f teaches about a threaded
connection on the head that you could use to
di sconnect that to fill it.

Q Now, you nentioned that Pivaroff teaches
that there's a particular conbination that has been
found to provide inproved and extraordinary
results, correct?

A.  That is what he has stated.

Q Now, he also discloses, though, if we | ook
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at colum 2, starting at line 66: It has been

found that various m xtures of these granul ar

mat eri al s produce inproved and superior results.
Do you see that?

A. | do see that.

Q And then he goes on to provide a table that
has 11 different preferred mxtures; is that right?

A. He specifies 11 various preferred m xtures,
yes.

Q And so you understand that Pivaroff is
limting his invention to only a single one of
t hese m xtures?

A. My understanding is he's saying that he has
a preferred mxture but that it can be changed.

Q And that, in sone sense, all of these 11
m xtures are preferred m xtures, correct?

A. In sone sense, they are preferred. But he
said that the one has inproved and extraordi nary
results.

Q Now, you've nentioned a couple of tines the
t hreaded connector that connects the massage head
of Pivaroff with the body of Pivaroff, correct?

A. I've nentioned the threaded connecti on.

Q And that's, for exanple, shown in Figure 1

where you can see the threads on 427
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A. That is one connection at that point for 42

connecting it, yes. But that's not what |'ve

nment i oned - -
Q .
A. -- as the connection between the head.

That is nerely the connection between the

head and t he body, not necessarily the body in

itsel f.
Q \Wat -- when you were nentioning the
connection between -- threaded connection that

all ows you to renove the head, what connection were
you referring to?

A. In the body of Pivaroff, he tal ks about a
connection wthin which connects 40, necessarily,
toit. Let's see.

So if we look at colum 2 at line 50, it
tal ks about: The holl ow head 44 includes a hol | ow
body 46 and a cap el enent 48 held thereon, as by
means of threads formed there between.

Q Oh, okay. So thisis -- thisis
specifically the threading that's holding the cap
on the holl ow head?

A.  Yes.

Q GCkay. And there's also a threaded

connection that is disclosed by Pivaroff as
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1 connecting the head to the body; is that right?

2 A. That is correct.

3 Q Andif we ook at colum 2, lines 50 to 54,
4 It describes one enbodi nent of that connection,

5 ri ght?

6 A. Colum 2, lines 50 through?

7 Q 54.

8 A kay.

9 Q And do you read that that is a description
10 of one enbodi nent of the connection between the

11 massagi ng head and the body of Pivaroff?

12 A.  That is ny understandi ng of the connection
13 that he describes in this.

14 Q Do you understand Pivaroff to be limting
15 his invention to only that type of connection

16 between the massagi ng head and the body?

17 MR. KELLAR  Objection to form

18 THE WTNESS: My understanding is that's
19 how he is describing it as connected to the body.
20 BY MR BERG
21 Q Now, if we |ook at the clains of Pivaroff,
22 if we look at claim1, for exanple, there's a
23 limtation, the fifth limtation dowm starts with
24 "the titaniumhollow head.”" Do you see that?
25 A. | see that.
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Q It says: the titanium hollow head being
attached to a |linkage neans coupled to a finger to
all ow reciprocation of the holl ow head a
predeterm ned anount, in a rapid manner, determ ned
by the speed of the electric notor.

Do you see that?

A. | do see that.

Q Pivaroff doesn't nmention a threaded
connection there, right? He instead refers to a
| i nkage neans?

MR. KELLAR njection to form

THE WTNESS: He does state a |inkage neans
bet ween the two.
BY MR BERG

Q As a nechani cal engi neer, would you
understand that there are other |inkage neans that
could be used in addition to a threaded connection?

A. Yes, | understand that you could use other
means to connect the two together.

Q And simlarly, if we go to claim4, which
I's anot her independent claim the fourth Iimtation
here states: the titanium hollow head being
attached to a rod and a link coupled to the offset
means to allow reciprocation of the titanium holl ow

head a di stance of between about 1/8 and 1/2" in a
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rapi d notion.
Do you see that?
A. | do see that.
Q Again, this claimdoesn't nention a
t hr eaded connection, right?
A It nerely states that you need to have a
coupling between the two that can allow for that

notion of the head. So whatever connection you

have will be able -- have to be able to sustain the

wei ght of the head, sustain its notion, sustain --
sorry -- sustain the concussive forces that are
generated by the materials within it.

So you're going to want a coupling neans
that will be robust enough to be able to sustain
that and be able to actually cause it to be
practi cabl e.

Q And a person of skill in the art would

understand that there's nultiple types of |inks

that could be used that neet those criteria, right?

A. A POSI TA woul d recogni ze that there are
multiple types, and they woul d have to nake sure
what ever they use is strong enough to allow for it
to reciprocate without com ng apart and detached.

Q Al right. You can set the '482

decl aration aside, and we'll spend a little bit of
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time with the '082 decl arati on.

Exhibit 1009 on the '082. Do you recognize this

docunent ?

A | do.

Q And this is the Colloca reference, correct?

A It is. O it appears to be.

Q And what is the device described by
Col | oca?

"El ectronechani cal Adjusting Instrunent.”

BY MR BERG

Q And if we |look at paragraph 1 of Coll oca,
which is, | think, maybe where you were | ooking
at --

A. That was the title.

Q

paragraph 1. So let's go to paragraph 1.

field of the invention, it states: Particularly,

So I'lIl hand you what's been marked as

(Previously marked Deposition Exhibit No.

1009 was revi ewed.)

MR. KELLAR  Objection to form
THE WTNESS: It says it's an

Oh, the title. Fair enough.

Wl |, the sanme | anguage is used in

(Court Reporter Clarification.)
kay. So in paragraph 1, describing the
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it involves the field of electronechani cal
mani pul ati on/ adj usting instrunments used to apply
controlled dynam c forces to the hunman body.

Do you see that?

A. | do see that.

Q What is neant by a controlled dynam c
force?

A. My understanding fromwhat Colloca teaches,
that it applies a force to the body dynam cs;
typically nmeans that it's sonmething in notion, not
held at a steady state.

But it is applied in a controlled way to
t he human body.

Q So a percussive nmassager also applies a
dynam c force to the human body; is that right?

A. It does provide a percussive force or
dynam c force to the human body, but not in the
sanme way, necessarily, that Coll oca teaches.

Q And Colloca does include a -- well, so
let's go to paragraph 34 of Coll oca.

And in paragraph 34, | want to direct your
attention to two conponents. One is the thrust
nose piece 130, and the other is the inpact head
70.

Do you see those two conponents |isted
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t here?

A. | do see themlisted.

Q Andif we look at the figures of Coll oca,
for exanple, Figure 1 -- actually, let's |ook at
Figure 2. You see that the thrust nose piece
appears to be attached to the body of Colloca and
has a hol |l ow bore to receive a protrudi ng end of

t he i npact head 70, correct?

A. | see that 70 is inserted into 130.

Q And 70 is the inpact head?

A.  Yes.

Q Is it your understanding that that inpact

head is held securely by the thrust nose piece?

A. My understanding it is held in place by the
t hrust nose piece, and it relies on pressure from
t he i ndi vidual when they apply it to the spine for
adj ust nent .

Q Now, you would agree that one of the goals
of Colloca was to provide a device like this, to
provi de a mani pul ation adjusting instrunment that
had i nterchangeabl e i npact heads, right?

MR KELLAR  Objection to form

THE WTNESS: M understanding is that
there are interchangeabl e heads for Coll oca.
I1]
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1 BY MR BERG

2 Q And, in fact, in colum -- or paragraph 10,
3 one of the disadvantages referenced to overcone

4 fromthe prior art is that the prior art devices

5 “do not provide a thrust nose piece to accept

6 I nt erchangeabl e i npact heads."

7 Do you see that?

8 A. | see where they say that.

9 Q And to that end, if we | ook at

10  paragraph 56, paragraph 56 describes different

11 I nt erchangeabl e i npact heads?

12 A. M understanding -- let's see, 56.

13 That is what it states, that it has various
14  inpact heads that can be used.

15 Again, the way Col |l oca teaches that they're
16 used is that they are placed in it, and then the

17 inpact heads are secured agai nst soneone's skin and
18 force is applied before it can even be turned on.
19 So the securing device holding the head
20 doesn't necessarily have to be strong enough to
21 resist the vibration that is sent out or the
22 i npact, but nerely hold it in place to apply force.
23 Q And the paragraph 56 references an el enent
24 78 called the inpact coupler. Do you see that?
25 A | do.
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Q You can see that all of the different
i npact heads on Colloca include that 78 el enent?
Ri ght ?

A. | do see that they have a 78 el enent.

Q And paragraph 56 describes elenent 78 as
"typically a soft material such as an Oring to
forma press fit with the thrust nose piece 130."

Do you see that?

A. | do see that.

Q What is your understanding of the purpose
of that Oring or that inpact coupler 78?

A. My understanding is, as it states, it
creates -- let's see -- a press fit as it's thrust
in so that it can hold that inpact head in place
when it's inserted.

Q In other words, that Oring -- just trying
to understand what "press fit" neans. |t neans
basically that O ring provides sone friction that
hol ds the massage head so it -- or not the
massage -- the inpact head so that it doesn't fall
out of the thrust nose piece; is that right?

A Wen it's inserted intoit. Doesn't
necessarily guarantee it would be held in if it was
subject to the inpact head wi thout pressure being

applied to the body.
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Q Right.

M. Mrrill, do you expect to suppl enment
your report at any point?

A. Not at this tine.

Q Sitting here today, do you plan to review
any additional material s?

A. | don't have a plan to review any
additional materials at this tine.

Q Have your opinions changed at all as a
result of today's deposition?

A. Not that | can think of.

Q Are your opinions regarding these two PGRs
fully contained within your two decl arations?

A. | believe so, yes.

Q Have you identified, either today or prior,
any errors in your declarations that you would Iike
to correct?

A. There are sone small grammatical errors,
but not hi ng maj or.

Q Are there any that you'd like to put on the
record today?

A.  No.

Q Al right. 1In that case, | don't have any
further questions.

MR. KELLAR G ve us five m nutes?
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MR. BERG  Yeah.

(Recess ensued from3:29 p.m to 3:31 p.m)

MR. KELLAR: There's no redirect from

Pat ent Omner.

MR BERG G eat. W're done, then.

( PROCEEDI NGS CONCLUDED AT 3:32 p.m, 186.)
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REPORTER S CERTI FI CATI ON
|, Debra Boll man Farfan, Regi stered
D pl omate Reporter, Certified Realtinme Reporter,
and C S.R No. 11648, in and for the State of
California, do hereby certify:
That prior to being exam ned, the w tness

naned in the foregoing deposition was by nme duly

sworn to testify to the truth, the whole truth, and

not hi ng but the truth;

That said deposition was taken down by ne
in shorthand at the tinme and place therein naned
and thereafter reduced to typewiting under ny
direction, and the sane is a true, correct, and
conpl ete transcript of said proceedi ngs;

| further certify that the adverse party
was represented by counsel at the deposition.

| further certify that the deposition of
NATHAN MORRI LL, occurred at the offices
of Wonbl e Bond Dickinson, LLP, at 655 N Central
Avenue, Suite 2300, dendale, California 912083,

on Friday, Novenmber 21, 2025, at 10:00 a.m to 3:32

p. m
| further certify that | amnot interested
in the event of the action.

Si gnhat ure was not request ed.
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Wtness ny hand this 23rd day of Novenber, 2025.

fe o

Debra Bol | man Farfan, CA CSR No. 11648
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HYPERICE Introduces HYPERVOLT, a State-of-the Art Vibration, Massage
Device for Muscle Relief

The pioneers in recovery and movement technology enhance product line using power of vibration to increase
recovery and mobility

LOS ANGELES, Feb. 26, 2018 (GLOBE NEWSWIRE) -- HYPERICE, the leaders in recovery and movement
enhancement technology, today announces the launch of its newest product, HYPERVOLT. After innovating the
fitness and sports performance technology space with the creation of the first-ever high intensity vibrating roller,
HYPERICE set out to develop a cutting-edge portable massage therapy device accessible to all consumers.

The cordless, state-of-the-art, vibration device provides a multitude of benefits:
¢ Increases range of motion
e Helps relieve muscle pain, stiffness and soreness
¢ Increases circulation and blood flow

e Easy-to-use for self-myofascial release and massage

The hand-held device weighs only 2.5 pounds and features a powerful high-torque motor with Hyperice’s Quiet
Glide Technology, three speed settings, a rechargeable lithium-ion battery and four interchangeable head
attachments. The Quiet Glide technology, powerful motor, and long-lasting battery makes the HYPERVOLT a
must-have device for all health and wellness focused consumers, personal trainers, massage therapists, and
sports performance professionals who are constantly on the go and need to limit noise in clinics, gyms and
homes.

“We started our company not only to help the world’s best athletes move and recover better, but to give everyday
people access to the same tools and technology used by professional and elite athletes,” said Anthony Katz,
founder of HYPERICE. “Over the past 6 years, we have acquired substantial knowledge relative to vibration
technology. We put all of that knowledge into the development of the HYPERVOLT. Recovery and mobility tools
are no longer used only by athletes, they have become essential for everyone from fithess enthusiasts, to
personal trainers and physical therapists. This was top of mind when developing this new product.”

HYPERICE’s line of products also include Ice Compression Technology, VYPER 2.0, HYPERSPHERE, VENOM
and RAPTOR. Used and trusted by athletes such as Lindsey Vonn, Blake Griffin and Patrick Peterson,
HYPERICE consistently leads innovation within the recovery and mobility space.

“As the global health and wellness space continues to grow and evolve at a rapid pace, so does our desire to
innovate. We will continue to push ourselves to lead this space through technology and education,” said Jim
Huether, CEO of HYPERICE. “HYPERVOLT is a perfect example of this commitment.”

HYPERVOLT retails for $349 and will be available starting February 26 during initial launch followed by pre-
orders.

See HYPERVOLT in action here: https://youtu.be/el3QbjhGNKO

For more information about HYPERICE, visit www.hyperice.com.

About HYPERICE:

HYPERICE is a global recovery and movement enhancement technology company, founded by Anthony Katz,
specializing in portable high-performance sports medicine and orthopedic devices that provide preventative
treatment, accelerate injury recovery, and enhance muscle and joint performance. HYPERICE’s groundbreaking
technology is being used by the world's most elite athletes, in professional and collegiate training rooms and in
rehabilitation, fithess and massage therapy facilities globally.
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Photos accompanying this announcement is available at
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Hypervolt: Unleash Your Potential.
Recover Faster.

Experience the next evolution of recovery with Hypervolt. Our innovative percussion massage guns, featuring Quiet Glide Technology, are
engineered to help you move better, feel better, and live better. Whether you're a professional athlete or simply seeking everyday relief,

Hypervolt provides targeted muscle recovery to alleviate soreness and stiffness, empowering you to perform at your peak.

Check details

@ S

Quiet Glide Interchangeable Head Multiple Speed
Technology Attachments Settings
Our patented technology Customize your massage Choose from various speed
ensures a near-silent operation, experience with a variety of options to apply the ideal
allowing for discreet and head attachments designed for intensity for warm-up,
enjoyable recovery sessions. targeted relief on different recovery, or deep tissue
muscle groups. massage.
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Hypervolt 2 Handheld
Percussion Massage
Gun

The Hypervolt 2 is the original
Hypervolt, now lighter and
more powerful, featuring an
improved ergonomic design
and patented QuietGlide
technology for a silent yet
powerful percussion massage.
With three speeds, five
interchangeable head
attachments, and HyperSmart
integration via the Bluetooth-
connected Hyperice App, it
provides daily muscle relief and
expert-guided warm-up and
recovery plans to help you
move and feel better.

https://thehypervolt.org
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Choose Your Hypervolt Massage Gun
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Hypervolt Go 2
Massage Gun with
Quiet Glide

The Hypervolt Go 2 is your
compact and lightweight
companion for on-the-go

recovery, featuring QuietGlide

technology for silent operation.

This TSA-approved, cordless
massage gun offers three
powerful speeds and a 3-hour
battery life, providing handheld

relief anywhere, anytime.

|
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Hypervolt 2 Pro
Massage Gun to
Relieve Muscles

The Hypervolt 2 Pro is
Hypervolt's most powerful
percussion device, delivering
deep-penetrating relief to stiff
muscles with its 90-watt high-
torque motor and five speed
settings. It accelerates warm-
up and recovery, offering
guided routines from top
athletes and automatic speed
adjustment through the
Bluetooth-connected Hyperice
App, powered by HyperSmart
technology, to help you train

harder and recover faster.
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Hypervolt
Features

Ergonomic Design: Each Hypervolt device is designed for
comfortable handling, ensuring ease of use during your

recovery routine.

HyperSmart Technology & Bluetooth Connectivity:
Seamlessly connect to the Hyperice App to access guided

warm-up and recovery plans from expert athletes.

Long Battery Life: Enjoy extended use with reliable battery
performance, perfect for at-home or on-the-go recovery.

Powerful High-Torque Motor: Experience deep-penetrating
relief with robust motors designed to effectively address stiff

muscles and soreness.

TSA Approved (Go 2): The Hypervolt Go 2 is travel-friendly
and approved for carry-on, allowing you to take your recovery

device wherever you go.

Real Stories, Real Results

Susan Schell

| needed a portable massage
gun, and the Hypervolt Go 2
was the perfect addition to my
recovery routine. Its compact
design means | can take it
anywhere, and the QuietGlide
technology lets me use it
discreetly without interrupting

what I'm doing. It delivers

https://thehypervolt.org
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Ronald McCall

As someone who constantly
battles post-workout soreness
and stubborn muscle knots, the
Hypervolt 2 Pro has become
my personal muscle whisperer.
Its powerful percussion and
customizable heads provide a
level of relief that foam rolling

and stretching just can’t match,

Joan McLemore

After a back injury, my
chiropractor introduced me to
the benefits of a massage gun,

and | quickly invested in the
Hypervolt 2 Pro. This device is
incredibly reliable and
consistent, providing immense
relief from my severe back

pain. The long battery life and
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serious power in a small significantly speeding up my various attachments make it an
package, keeping me moving recovery. This professional- invaluable tool for my recovery,
forward. grade tool is an investment proving its worth every single

that truly justifies its cost. day.

See Hypervolt in Action

| bought EVERY Hypervolt massage gun so you don’t have to

Visuals of Victory
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About Hypervolt

About Us

At Hypervolt, we're driven by a singular mission: to
help you move better, feel better, and live better. We
believe that optimal recovery is the cornerstone of
peak performance, whether you're an elite athlete
pushing boundaries or simply navigating the
demands of everyday life. Our commitment to this
vision has led us to meticulously engineer the
Hypervolt product line, including the Hypervolt 2
Black, Hypervolt Go 2, and Hypervolt 2 Pro, each
designed with our patented Quiet Glide Technology
to provide unparalleled percussive massage therapy.

We've poured countless hours into not only
developing our innovative products but also in
crafting a seamless and informative online experience
for you. We've continuously refined our website, from
simplifying navigation to ensure you can easily find
the perfect Hypervolt for your needs, to integrating
rich product descriptions and helpful "how-to”

https://thehypervolt.org

Our History

Hypervolt was born from the vision of Hyperice, a
company founded in 2010 with a mission to
revolutionize recovery and movement enhancement.
Building on years of expertise in vibration technology,
Hyperice introduced the original Hypervolt in 2018,
aiming to make state-of-the-art percussion massage
accessible to everyone. Since then, we have
continually innovated and expanded our product line,
evolving with advanced features like Quiet Glide
Technology and HyperSmart connectivity, ensuring
that our products continue to set the standard for

muscle relief and performance enhancement globally.
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guides. Our dedication extends to presenting
customer testimonials and video reviews clearly,
empowering you to make informed decisions and
truly understand the transformative power of

Hypervolt.

Stay Connected &
Save

Your email address Subscribe
Elevate Your Recovery. Elevate Your Life.
HYPE I=I\// | By o
Home Contact Us

Massage Guns . . . . .
525 Technology Drive Suite 100, Irvine, California 92618, US
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