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I. INTRODUCTION 

Patent Owner (“PO”) moves to exclude evidence in this proceeding. 37 C.F.R. 

§42.64. This motion is timely under the Board’s scheduling order. Paper 47.  

II. STATEMENT OF RELIEF REQUESTED 

PO respectfully requests the Board exclude: 

• Dr. Deible’s opinions in their entirety under Federal Rule of Evidence 

(“FRE”) 702 and 703 for: (1) making false statements under oath, 

rendering his opinions unreliable; and (2) because he does not qualify as a 

POSITA; 

• Dr. Deible’s opinions regarding Mitchell under FRE 403; 

• Dr. Bushman’s and Dr. Deible’s opinions contradicting their earlier 

opinions;  

• Portions of Dr. Bushman’s declarations as improper lay opinion, improper 

expert opinion, and failure to provide all relevant evidence; 

• Portions of Dr. Deible’s declarations related to prior art, recyclability, and 

indefiniteness as improper expert opinion; 

• Exhibits 1016, 1018, and 1019 as unauthenticated documents under FRE 

901 and inadmissible hearsay (and portions of Dr. Bushman and Dr. 

Deible’s declarations that purport to rely on those exhibits); and 



PGR2025-00025    Patent Owner’s Motion to Exclude 

  2 

• Portions of Exhibits 1003 and 1004 as lacking authenticity and as 

inadmissible hearsay (and portions of Dr. Bushman and Dr. Deible’s 

declarations that purport to rely on those exhibits). 

III. ARGUMENT 

A. Dr. Deible’s Opinions Should be Wholly Excluded (EX1014 and 
EX1046)  

Dr. Deible’s opinions should be excluded in whole under FRE 702 and 703 as 

unreliable because: (1) his first declaration contained materially false statements 

rendering his opinions unreliable; and (2) he does not qualify as a POSITA. PO 

timely objected to EX1014 (Paper 16 § H) and EX1046 (Paper 55 § A). 

First, Dr. Deible signed a declaration (EX1014) containing indisputably false 

information and admitted as much at deposition. He declared under oath that he 

considered “the prior art cited below, the materials discussed and referenced 

herein, …” in forming his opinions. EX1014 ¶ 3. That was false, as Dr. Deible later 

admitted, he did not review: (1) Mitchell (EX3002, a Board-added exhibit); or (2) 

Dr. Bushman’s declaration (EX1013) prior to his deposition—let alone prior to 

signing his declaration. These were material false statements that go to the core of 

Dr. Deible’s invalidity opinions, as he opined repeatedly that both Mitchell and Dr. 

Bushman’s declaration—neither of which he had read—supported his opinions.  

Mitchell (EX3002). Mitchell is the only secondary reference Dr. Deible 

identifies in Ground 2. In his first declaration, Dr. Deible called Mitchell “prior art,” 
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EX1014 ¶ 110, and cited Mitchell over thirty times, opining on Mitchell’s teachings, 

how a POSITA would understand Mitchell, how Mitchell would have motivated a 

POSITA to rearrange the Gatorade label’s order of layers, and how a POSITA would 

have had a reasonable expectation of success in doing so. EX1014 ¶¶ 107–123. 

Despite declaring he had reviewed “the prior art cited below” and the “materials 

discussed and referenced herein” (both including Mitchell), EX1014 ¶ 3, those 

statements were false.  

On cross examination, Dr. Deible admitted he had never reviewed Mitchell. 

EX2011 at 118:1–9 (“Q. … [D]id you independently review the patent application, 

Mitchel [sic], in connection with forming your opinion? A. No.”). Worse, Petitioner 

then attempted to cure this defect by having Dr. Deible conduct a post-hoc review 

and assert his opinions remained “unchanged.” Paper 54 at 10; EX1046 ¶ 135. Even 

setting aside the impropriety of that gamesmanship, Dr. Deible’s late-founded 

review cannot fix that his first declaration contained a materially false statement. 

Dr. Bushman’s Declaration (EX1013). Dr. Deible cited Dr. Bushman’s 

declaration over twenty times in his Grounds 1–3 opinions. See EX1014, §§ VIII.C–

E. Dr. Bushman’s declaration was not only one of the “the materials discussed and 

referenced herein,” but Dr. Deible also expressly stated he “considered and relied 

upon the Declaration of Mr. Craig Bushman.” EX1014 ¶¶ 3, 25. But at deposition, 

Dr. Deible testified twice that he never reviewed it. EX2011 at 162:4–7 (“Q. All 
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right. You’ve testified twice today that you have not reviewed the Bushman 

declaration, correct? A. Yes.”). Even more alarming, despite never reviewing Dr. 

Bushman’s declaration, the entirety of Dr. Deible’s indefiniteness opinion is 

identical to Dr. Bushman’s. Compare EX1013 ¶¶ 77–78 with EX1014 ¶¶ 150–151; 

see also EX2011 at 257:11–258:16. Petitioner cannot use Dr. Deible as a mouthpiece 

to lend credence to arguments for which he has no foundation. 

“Expert evidence must be reliable.” Mitchell v. Holt, Pat. Interference No. 

105,746, Paper 352 at 21 (Apr. 27, 2012) (citing FRE 702). Dr. Deible’s declaration 

that he reviewed two documents that he admittedly did not, severely undercuts his 

reliability. As the BPAI explained: “Telling a lie while under oath is a big deal, no 

matter what a witness is lying about. A person submitting testimony swears under 

oath that the statements they make are true, subject to penalties of perjury.” Id. In 

such circumstances, “the veracity of the witness is questionable.” Id.  

Dr. Deible’s false statements obfuscated his failure to review material 

evidence at the heart of his opinions: the only secondary reference for an invalidity 

contention, and a declaration upon which Dr. Deible purportedly relied. His 

materially false statements and the unexplained copied language in his Ground 4 

opinions render him unreliable; his opinions should be entirely excluded under at 

least FRE 702. See id. at 24 (granting motion “to exclude [expert]’s testimony in its 

entirety” because “he is not a reliable witness”).  
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Second, the Board should exclude Dr. Deible’s opinions because he does not 

qualify as a POSITA under the proper definition (i.e., “experience related to 

packaging films or containers”). “[W]here an issue calls for consideration of 

evidence from the perspective of [a POSITA], it is contradictory to Rule 702 to allow 

a witness to testify on the issue who is not qualified as a technical expert in that art.” 

Sundance, Inc. v. DeMonte Fabricating Ltd., 550 F.3d 1356, 1363 (Fed. Cir. 2008). 

Given his lack of recycling experience, Dr. Deible has no foundation to opine on the 

validity of the ’422 patent. See EX1014 ¶¶ 5–9; EX2011 at 23:13–26:2, 16:16 (“Q. 

[] As an expert that has been retained in this litigation, have you ever provided an 

opinion about the recyclability in whatever context that material was? … A. No.”). 

B. Dr. Deible’s Opinions Regarding Mitchell Should be Excluded 
(EX1014 and EX1046) 

Even if the Board opts not to exclude Dr. Deible’s opinions entirely, it should 

exclude under FRE 402 and 403 opinions related to Mitchell. PO timely objected to 

EX1014 (Paper 16 § H) and EX1046 (Paper 55 § A). It is undisputed Dr. Deible did 

not review Mitchell before rendering his opinions. EX2011 at 47:12–48:3; Paper 54 

at 11 (admitting “Dr. Deible had not independently reviewed Mitchell before 

deposition[.]”). Now, Dr. Deible declares, “since then, I have reviewed 

Mitchell…[and] My opinions are unchanged.” Paper 54 at 10; EX1046 ¶ 135.  

Dr. Deible’s post-hoc review highlights both the unreliability of his first 

declaration and the prejudicial nature of his second declaration. Both should be 
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excluded. It is unclear how Dr. Deible could proffer credible opinions about a piece 

of prior art without having read the prior art in question. See EX1014 ¶¶ 107–123. 

His subsequent conclusory assertion that his “opinions are unchanged[]” cannot cure 

this fatal flaw. This ex-post rehabilitation attempt comes far too late. Dr. Deible only 

reviewed Mitchell after submission of his first declaration for the sole purpose of 

bolstering his prior unsupported opinion. Endorsing such a tactic incentivizes 

litigants to pursue lackadaisical theories, all while knowing that, if called out, a 

simple ex-post review and affirmation would cure any defects. Despite such post-

hoc affirmation carrying minimal probative value, it simultaneously prejudiced and 

deprived PO of a meaningful opportunity to cross examine him on Ground 2 prior 

to submitting its POR. Now, PO is forced to address Dr. Deible’s late-founded 

opinions on sur-reply on an underdeveloped record as the rules of procedure 

preclude PO from introducing new rebuttal evidence on sur-reply. 37 C.F.R. § 

42.23(b).  

C. Opinions Contradicting Earlier Testimony Should be Excluded  

1. Dr. Bushman Declarations (EX1013 and EX1047) 

Dr. Bushman’s second declaration is unreliable under FRE 702 and 703 

because it is internally contradictory and irreconcilable with Petitioner’s arguments 

under Grounds 1–3. This inconsistency renders both opinions unreliable. PO timely 

objected to EX1013 (Paper 16 § G) and EX1047 (Paper 55 § B). As discussed in the 
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concurrently filed Motion to Strike, the Petition and Dr. Bushman’s original 

declaration rely on APR recognition to assert the Gatorade label is recyclable under 

Grounds 1–3. Paper 2 at 31; Paper 54 at 7; EX1013 at ¶¶ 56–57. Yet, in EX1047, 

Dr. Bushman apparently disavows this opinion, arguing the APR guideline “is not 

consistent with the understanding of a POSITA” and that “meeting the [APR] 

guidelines is a subjective determination made by a panel of three members.” EX1047 

at ¶¶ 32, 39. Petitioner cannot have it both ways; Dr. Bushman’s indefiniteness 

opinions should be excluded as unreliable. See Interactive Commc’ns Int’l v. 

Blackhawk Network, Inc., IPR2024-00465, Paper 40, 3 (PTAB Oct. 9, 2025) 

(Director Review) (“The Board abused its discretion by improperly crediting expert 

testimony that has multiple material contradictions and that the Board found lacked 

credibility at least in certain respects.”).  

2. Dr. Deible’s Declarations (EX1014 and EX1046) 

Portions of EX1014 should also be excluded under FRE 702 and 703. PO 

timely objected to EX1014 (Paper 16 § H) and EX1046 (Paper 55 § A). For the 

reasons above, Dr. Deible’s indefiniteness opinions in EX1014— identical to Dr. 

Bushman’s—should also be excluded as unreliable. Similarly, Dr. Deible’s first 

declaration stated caustic wash testing was performed “[t]o determine if a label is 

recyclable with a PET container.” EX1014 ¶ 71. After PO refuted Dr. Deible’s 

testing and conclusions, he submitted a reply declaration disavowing the initial 
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purpose of his caustic wash testing, claiming “[m]y testing was therefore not 

intended to establish recyclability.” EX1046 ¶ 45. Notwithstanding that this is the 

very Ground underlying the Board’s Institution Decision, Paper 14 at 19–20, this 

about-face likewise renders Dr. Deible’s opinions unreliable and of little probative 

value. See Interactive Commc’ns, IPR2024-00465, Paper 40, 3. Any minimal 

probative value of Dr. Deible’s conclusory disavowal is far outweighed by the 

prejudice to PO, who cannot submit new evidence to address Dr. Deible’s shifting 

opinions and whose briefing and deposition strategy were based on Dr. Deible’s pre-

disavowal opinions. 37 C.F.R. § 42.23(b). 

Dr. Deible’s opinions are also unreliable because he now claims the primary 

support for the Gatorade label being “recyclable” is that “the APR[] has recognized 

that label system as meeting or exceeding APR’s Critical Guidance Protocol” 

EX1046 ¶ 45. Yet, Petitioner disavowed APR recognition, arguing “whether APR 

guidelines…are met is a subjective determination made by a panel of three 

members” and therefore “cannot provide any objective standard [for recyclability].” 

Paper 54 at 18. Petitioner cannot have it both ways. There is no way to reconcile Dr. 

Deible’s opinions under Grounds 1–3 with the Ground 4 opinion that APR 

recognition is unreliable. Dr. Deible’s opinions should be excluded. See Interactive 

Commc’ns Int’l, IPR2024-00465, Paper 40 at 3. 

D. Dr. Bushman’s Improper Opinions, and Dr. Deible’s Opinions 
Dependent Thereon, Should be Excluded  
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1. Dr. Bushman’s Declarations (EX1013 and EX1047)  

Dr. Bushman’s opinion testimony should be excluded entirely under FRE 403 

because Petitioner’s role-switching—from “Mr.” Bushman, a non-hourly employee 

fact witness (EX1013 ¶¶ 1–4), to “Dr.” Bushman, an hourly-compensated expert 

(EX1047, cover page, ¶ 4) in the middle of the proceeding—creates substantial risk 

of unfair prejudice and confusion. In his original declaration, Dr. Bushman was not 

tendered as an expert; to the contrary, he was introduced as an “employee” having 

“personal[] experience…with the recyclable process,” EX1013 ¶¶ 2, 68, indicating 

he was offering only lay testimony. Yet, Dr. Bushman’s declaration improperly 

included opinions from the perspective of “a POSITA.” EX1013 ¶¶ 67–86; EX1047 

¶¶ 13–87. After PO objected, Dr. Bushman retroactively purported to be acting as 

an expert at deposition. See EX2010 at 15:22–25.  

That is a problem. This maneuver bootstraps an interested former employee’s 

factual familiarity into expert authority while evading the scrutiny applicable to 

experts and the disclosure obligation under 37 C.F.R. § 42.65(a). The probative 

value of opinions offered under this ambiguous dual role is substantially outweighed 

by confusion and prejudice. FRE 403; Paper 55 at 2–3 (objection preserved). 

Dr. Bushman’s indefiniteness opinion should be excluded regardless of 

whether he is treated as a lay or expert witness. PO timely objected to EX1013 (Paper 

16 § G) and EX1047 (Paper 55 § B). To the extent Petitioner disclaims Dr. Bushman 
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as an expert, his lay opinions should be excluded under FRE 701 which precludes 

lay testimony “based on scientific, technical, or other specialized knowledge within 

the scope of Rule 702.” FRE 701(c). Indefiniteness is a legal question that requires 

assessing claim language from a POSITA’s perspective. ePlus, Inc. v. Lawson 

Software, Inc., 700 F.3d 509, 517 (Fed. Cir. 2012). Dr. Bushman should be precluded 

from doing so without the requisite tendering of “specialized knowledge.”  

Alternatively, if Dr. Bushman’s indefiniteness opinion is treated as expert 

testimony, it should be excluded for several reasons. First, bias. Dr. Bushman is not 

an independent expert. Until October 2025, he was Petitioner’s salaried Vice 

President of R&D overseeing global product development, and was personally 

involved in Petitioner’s decision not to license the ’422 patent before filing the 

Petition. EX2010 at 7:22–8:19, 45:11–46:6. Moreover, he owned an equity stake in 

Petitioner and “receiv[ed] a bonus” “based on” Petitioner’s “financial performance” 

with no evidence he divested. EX2010 at 38:2–40:6, 41:7–19.  

Dr. Bushman is not only an interested witness; he is the only witness attesting 

to the alleged priority dates of the Gatorade and Febreze labels. See, e.g., EX1013 

¶¶ 35, 52. But “[a]n expert’s testimony, absent corroborating evidence, is not 

sufficient to establish priority.” Intell. Ventures I, LLC v. Motorola Mobility, LLC, 

13 F. Supp. 3d 369, 411 (D. Del. 2014) (citing Price v. Symsek, 988 F.2d 1187, 1194 

(Fed. Cir. 1993)). And “[o]f course, the need for corroboration takes on special 
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force” where, as here, the “witness shows some reason to be biased in favor of the 

interested party[.]” Finnigan Corp. v. ITC, 180 F.3d 1354, 1368 (Fed. Cir. 1999). 

Accordingly, Dr. Bushman’s opinions are tainted by bias and should be excluded. 

Second, Dr. Bushman applies an incorrect legal standard, opining that the 

claim language “has multiple possible meanings, making it impossible for a POSITA 

to determine a definitive meaning.” EX1047 ¶ 16. That is not the indefiniteness 

standard. See Nautilus, Inc. v. Biosig Instruments, Inc., 572 U.S. 898 (2014). This 

flawed analysis should be excluded.  

Third, Dr. Bushman’s opinions should be excluded under 37 C.F.R. 

§ 42.65(a) for failing to disclose underlying facts and bases. He repeatedly 

references his “personal experience” serving on an APR panel, but does not provide 

any information about which panels, when, what labels were evaluated, which tests 

were performed and analyzed, or what specific experiences he had on the panel that 

demonstrate any subjectivity. EX1047 ¶¶ 39, 66; see also 37 C.F.R. § 42.65.  

2. Dr. Deible Declarations (EX1014 and EX1046) 

Dr. Deible’s indefiniteness opinions are poisoned by Dr. Bushman’s bias and 

Petitioner’s attempt to circumvent it. PO timely objected to EX1014 (Paper 16 § H) 

and EX1046 (Paper 55 § A). Petitioner’s attempt to launder Dr. Bushman’s biased 

opinions through Dr. Deible should be rejected. The indefiniteness analysis in 

EX1014 is copied and pasted verbatim from EX1013, down to the spacing between 
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paragraphs. Compare EX1013 ¶¶ 77–78 with EX1014 ¶¶ 150–151. Petitioner’s belt-

and-suspenders approach cannot overcome that: (1) Dr. Deible was not qualified to 

opine on indefiniteness; and (2) Dr. Bushman’s bias and lack of experience 

precludes him from offering this opinion. This error is particularly egregious in light 

of Dr. Deible’s admission that he had not reviewed Dr. Bushman’s declaration. 

EX2011 at 162:4–7. The Board should exclude those opinions. EX1014 ¶¶ 143–159. 

E. Evidence of Alleged Recyclability of Gatorade Label Should be 
Excluded as Unauthenticated Hearsay  

1. EX1016, EX1018, and EX1019 

The Board should exclude Exhibits 1016, 1018, and 1019 as unauthenticated 

hearsay. PO timely objected to EX1016 (Paper 16 § I), EX1018 (Paper 16 § I), and 

EX1019 (Paper 16 § J). Under FRE 901, a proponent must produce evidence 

sufficient to support a finding that the item is what the proponent claims. Here, 

Petitioner asserts these exhibits demonstrate the Gatorade label is recyclable, but 

none actually mentions the Gatorade label. EX1016, EX1018, EX1019, EX2010 at 

89:10–12 (“Q. Okay. Is there any mention of the Gatorade label [in EX1018]?” A. 

No.”), 112:11–15 (Q. What is your basis for – for saying that [the Gatorade label is 

an SKC Ecolabel]? A. … I’ll say this, the Gatorade label uses EL62 as the 

substrate.”). EX1016 is a product description for shrink film EL62, but relates to a 

“clear” label (without ink) and cannot establish the Gatorade label’s recyclability. 

EX1019 is a printing ink technical data sheet for SB/INK-98004, but relates only to 
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“silver ink” (not a printed label, let alone the Gatorade label). EX1018 is an APR 

recognition letter for the Fort Dearborn Washable Ink System, but does not mention 

the Gatorade label. After the Board compelled production, Petitioner provided the 

underlying test data that shows the tests were performed on a generic label with no 

connection to the Gatorade label whatsoever. See EX1044. Thus, Petitioner’s 

evidence fails to show that these exhibits relate to the recyclability of the Gatorade 

label and should be excluded.  

Moreover, to the extent Petitioner relies on the statements in the documents 

to support its allegations that the Gatorade label is recyclable, those should be 

excluded as hearsay under FRE 801 and 802. They are out-of-court statements 

offered for the truth of the matter asserted and do not fall within any recognized 

exception to the hearsay rule. The Board should therefore exclude Exhibits 1016, 

1018, and 1019 on both authentication and hearsay grounds.  

2. Dr. Bushman’s Declaration (EX1013) 

The portions of Dr. Bushman’s declaration relying on Exhibits 1016, 1018, 

and 1019 should also be excluded as inadmissible double hearsay. EX1013 ¶¶ 56–

57 (conclusory characterizations that the Gatorade label is associated with those 

exhibits). These out-of-court statements are themselves inadmissible and incorporate 

further inadmissible out-of-court statements from the exhibits themselves for which 

there are no applicable exceptions and no indicia of reliability.  
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3. Dr. Deible’s Declarations (EX1014 and EX1046) 

As with EX1013, the portions of Dr. Deible’s declarations (EX1014 and 

EX1046) that rely on Exhibits 1016, 1018, and 1019 should similarly be excluded 

as inadmissible hearsay. EX1014 ¶ 78. 

F. Evidence of Articles as Prior Art Should Be Excluded (EX1003, 
EX1004, EX1013 ¶¶ 58, 64, EX1014 ¶ 98) 

The Board should exclude portions of EX1003 and EX1004 as lacking 

authenticity (FRE 901) and as inadmissible hearsay without exception (FRE 801–

803). EX1003 comprises: (1) a photo of an Orange-flavored Gatorade label affixed 

to a container; and (2) a factory production Gatorade label for “28 oz Gatorade 

Orange.” EX1004 comprises: (1) a photo of a Febreze label affixed to a container; 

(2) a Febreze label on a roll; and (3) a factory production Febreze label. The first 

images showing a container should be excluded, along with any parts of the Petition, 

Reply, and supporting declarations (EX1013, EX1014) relying on them. 

Petitioner relies on the first images of EX1003 and EX1004 ostensibly to show 

that the labels are recyclable with a PET container. Yet, beyond Dr. Bushman’s say-

so, there is no evidence that these images of the Gatorade and Febreze labels affixed 

to the bottles are authentic images of the alleged prior art labels publicly available 

on a container prior to the priority date of the ’422 patent. See, e.g., EX1013 ¶¶53–

58, 61–64. Nothing in these images indicates: (1) who took the images, (2) when the 

images were taken, (3) that the photographed articles (bottles and labels together) 
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were available prior to the priority date of the ’422 patent, or (4) that the containers 

are PET. Moreover, the containers are not identified in the Petition as prior art and 

were not provided to either Dr. Deible or to PO.  

Moreover, the depicted Gatorade label affixed to the container in EX1003 

should be excluded even if Dr. Bushman properly authenticated it. The images do 

not even show the same Gatorade label that Petitioner relies on in the rest of the 

Petition: EX1003 shows an Orange-flavored Gatorade label, whereas Petitioner’s 

Grounds 1–3 rely on Gatorade labels for Passion Fruit Maracuya and Glacier Freeze. 

Compare EX1003 at 1 with EX1032 at 11, 19. This inconsistency renders Dr. 

Bushman’s authentication irrelevant and the image of the Orange-flavored Gatorade 

label should therefore be excluded. 

For similar reasons, these images should be excluded as inadmissible hearsay. 

Petitioner offers them for the truth of the matter that the Gatorade and Febreze labels 

were available as affixed to the containers and that the containers were PET before 

the priority date of the ’422 patent. Even if there were any such indication in the 

images (there is not), such out-of-court statements offered as truth are inadmissible.  

IV. CONCLUSION 

For the foregoing reasons, PO respectfully requests the Board grant the 

Motion to Exclude.  
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