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According to an embodiment, the labels of the 
present disclosure can meet certain industry 
standards, including for example the Association for 
Plastic Recyclers (APR) Critical Guidance Protocol 
for Clear PET Articles with Labels and Closures 
(PET-CG-02), which can be considered as certifying 
that the film is fully recyclable with the container or 
bottle.







“[A]bsolute or mathematical precision is not required”“[A]bsolute or mathematical precision is not required”

According to an embodiment, the labels are free or 
substantially free of colored plastics (including 
white plastics) that cannot be recycled.

The term “substantially” as used here has the 
same meaning as “nearly completely,” and can be 
understood to modify the term that follows by 
at least about 90%, at least about 95%, or at least 
about 98%.
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“In a post-grant review instituted under this chapter, the petitioner shall have the burden of proving 
a proposition of unpatentability by a preponderance of the evidence.”
“In a post-grant review instituted under this chapter, the petitioner shall have the burden of proving 
a proposition of unpatentability by a preponderance of the evidence.”

“In an inter partes review, the burden of persuasion is on the petitioner to prove ‘unpatentability by a 
preponderance of the evidence,’ 35 U.S.C. § 316(e), and that burden never shifts to the patentee.  
‘Failure to prove the matter as required by the applicable standard means that the party with the 
burden of persuasion loses on that point—thus, if the fact trier of the issue is left uncertain, the party 
with the burden loses.’” (citation omitted).

“In an inter partes review, the burden of persuasion is on the petitioner to prove ‘unpatentability by a 
preponderance of the evidence,’ 35 U.S.C. § 316(e), and that burden never shifts to the patentee.  
‘Failure to prove the matter as required by the applicable standard means that the party with the 
burden of persuasion loses on that point—thus, if the fact trier of the issue is left uncertain, the party 
with the burden loses.’” (citation omitted).





“The Board abused its discretion by improperly crediting expert testimony that has 
multiple material contradictions and that the Board found lacked credibility at least in 
certain respects.”

“The Board abused its discretion by improperly crediting expert testimony that has 
multiple material contradictions and that the Board found lacked credibility at least in 
certain respects.”

“Telling a lie while under oath is a big deal, no matter what a witness is lying about. A 
person submitting testimony swears under oath that the statements they make are true, 
subject to penalties of perjury.  In a situation like the one before us, where a witness has lied 
while under oath and admits as much, the veracity of the witness is questionable.”

“Telling a lie while under oath is a big deal, no matter what a witness is lying about. A 
person submitting testimony swears under oath that the statements they make are true, 
subject to penalties of perjury.  In a situation like the one before us, where a witness has lied 
while under oath and admits as much, the veracity of the witness is questionable.”





















“An expert may base an opinion on facts or data in the case that the expert has been made aware of or 
personally observed.”
“An expert may base an opinion on facts or data in the case that the expert has been made aware of or 
personally observed.”
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Anticipation: Gatorade Label1

Obviousness: Gatorade Label & Febreze Label2

Obviousness: Gatorade Label & Mitchell3

Indefiniteness4





A recyclable shrink label comprising:

a heat shrink film having a first surface and a second surface 
opposite of the first surface, the heat shrink film having a 
thickness from 15 μm to 100 μm;

and a light blocking layer disposed adjacent the first surface and 
comprising a light blocking component, the light blocking layer 
being constructed for the recyclable shrink label to block at 
least 80% of incident light having wavelengths in a range of 200 
nm to 900 nm,

wherein the light blocking component comprises a particulate 
having a particle size of 0.1 μm to 100 μm, wherein the 
particulate comprises metal, metal oxide, a reflective pigment, 
carbon black, mica, or a combination thereof, and

wherein the recyclable shrink label is recyclable with a PET 
container.



A recyclable shrink label comprising:

a heat shrink film having a first surface and a second surface opposite 
of the first surface, the heat shrink film having a thickness from 15 μm to 
100 μm;

and a light blocking layer disposed adjacent the first surface and 
comprising a light blocking component, the light blocking layer being 
constructed for the recyclable shrink label to block at least 80% of 
incident light having wavelengths in a range of 200 nm to 900 nm,

wherein the light blocking component comprises a particulate having a 
particle size of 0.1 μm to 100 μm, wherein the particulate comprises 
metal, metal oxide, a reflective pigment, carbon black, mica, or a 
combination thereof, and

wherein the recyclable shrink label is recyclable with a PET container.



“Testimony concerning anticipation must typically ‘explain in detail how each 
claim element is disclosed in the prior art reference. The testimony is insufficient if 
it is merely conclusory.’”

“Testimony concerning anticipation must typically ‘explain in detail how each 
claim element is disclosed in the prior art reference. The testimony is insufficient if 
it is merely conclusory.’”

“[T]he initial petition [must] identify ‘with particularity’ the ‘evidence that supports
the grounds for the challenge to each claim.’”
“[T]he initial petition [must] identify ‘with particularity’ the ‘evidence that supports
the grounds for the challenge to each claim.’”



A recyclable shrink label comprising:

a heat shrink film having a first surface and a second surface opposite of 
the first surface, the heat shrink film having a thickness from 15 μm to 
100 μm;

and a light blocking layer disposed adjacent the first surface and 
comprising a light blocking component, the light blocking layer being 
constructed for the recyclable shrink label to block at least 80% of 
incident light having wavelengths in a range of 200 nm to 900 nm,

wherein the light blocking component comprises a particulate having a 
particle size of 0.1 μm to 100 μm, wherein the particulate comprises 
metal, metal oxide, a reflective pigment, carbon black, mica, or a 
combination thereof, and

wherein the recyclable shrink label is recyclable with a PET container.











A recyclable shrink label comprising:

a heat shrink film having a first surface and a second surface opposite of 
the first surface, the heat shrink film having a thickness from 15 μm to 
100 μm;

and a light blocking layer disposed adjacent the first surface and 
comprising a light blocking component, the light blocking layer being 
constructed for the recyclable shrink label to block at least 80% of 
incident light having wavelengths in a range of 200 nm to 900 nm,

wherein the light blocking component comprises a particulate 
having a particle size of 0.1 μm to 100 μm, wherein the particulate 
comprises metal, metal oxide, a reflective pigment, carbon black, mica, or 
a combination thereof, and

wherein the recyclable shrink label is recyclable with a PET container.





A recyclable shrink label comprising:

a heat shrink film having a first surface and a second surface opposite of 
the first surface, the heat shrink film having a thickness from 15 μm to 
100 μm;

and a light blocking layer disposed adjacent the first surface and 
comprising a light blocking component, the light blocking layer being 
constructed for the recyclable shrink label to block at least 80% of 
incident light having wavelengths in a range of 200 nm to 900 nm,

wherein the light blocking component comprises a particulate having a 
particle size of 0.1 μm to 100 μm, wherein the particulate comprises 
metal, metal oxide, a reflective pigment, carbon black, mica, or a 
combination thereof, and

wherein the recyclable shrink label is recyclable with a PET 
container.





An article comprising:

a container comprising polyethylene terephthalate (PET) and 
defining an external surface; and

the recyclable shrink label of claim 1 disposed on the container.

The article according to claim 14, wherein the first surface of the heat 
shrink film faces the external surface of the container.









No Reasonable Expectation of Success1

No Motivation to Combine2

Secondary Considerations3
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[A] patent composed of several elements is not proved obvious merely by demonstrating that each 
of its elements was, independently, known in the prior art.
[A] patent composed of several elements is not proved obvious merely by demonstrating that each 
of its elements was, independently, known in the prior art.

The Board seemed to believe that the “reasonable expectation of success” inquiry looked to whether 
one would reasonably expect the prior art references to operate as those references intended 
once combined. That is not the correct inquiry—one must have a motivation to combine 
accompanied by a reasonable expectation of achieving what is claimed in the patent-at-issue.

The Board seemed to believe that the “reasonable expectation of success” inquiry looked to whether 
one would reasonably expect the prior art references to operate as those references intended 
once combined. That is not the correct inquiry—one must have a motivation to combine 
accompanied by a reasonable expectation of achieving what is claimed in the patent-at-issue.



“Obvious to try” is not equivalent to obviousness“Obvious to try” is not equivalent to obviousness



No Reasonable Expectation of Success1
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Secondary Considerations3











A factfinder should be aware, of course, of the distortion caused by hindsight bias and must be 
cautious of arguments reliant upon ex post reasoning.
A factfinder should be aware, of course, of the distortion caused by hindsight bias and must be 
cautious of arguments reliant upon ex post reasoning.

It is inappropriate to use the template provided by the inventor, to render the inventor’s 
contribution obvious.
It is inappropriate to use the template provided by the inventor, to render the inventor’s 
contribution obvious.



We agree with the Board that a broad characterization of Susen and Gainsboro as both falling 
within the same alleged field of “telecommunications monitoring and control,” without more, 
is not enough for Securus to meet its burden of presenting a sufficient rationale to support an 
obviousness conclusion.

We agree with the Board that a broad characterization of Susen and Gainsboro as both falling 
within the same alleged field of “telecommunications monitoring and control,” without more, 
is not enough for Securus to meet its burden of presenting a sufficient rationale to support an 
obviousness conclusion.

[The] Board correctly concluded that [the petitioner] did not articulate a sufficient motivation to 
combine. With respect to [certain challenged claims], [the petitioner] gave no reason for the 
motivation of a person of ordinary skill to combine [the two references] except that the references 
were directed to the same art or same techniques....

[The] Board correctly concluded that [the petitioner] did not articulate a sufficient motivation to 
combine. With respect to [certain challenged claims], [the petitioner] gave no reason for the 
motivation of a person of ordinary skill to combine [the two references] except that the references 
were directed to the same art or same techniques....



No Reasonable Expectation of Success1

No Motivation to Combine2

Secondary Considerations3



Nexus exists where the objective evidence is the “direct result of the unique characteristics of the claimed invention.”Nexus exists where the objective evidence is the “direct result of the unique characteristics of the claimed invention.”









Recyclability Can Be Tested1

New “Subjectivity” Theory Is Improper And Incorrect2

’422 Patent Provides Consistent Guidance3

Dr. Phillips’ Is Consistent With APR Guidance4

Other Courts Agree ’422 Claims Definite5
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“The Board abused its discretion by improperly crediting expert testimony 
that has multiple material contradictions and that the Board found lacked 
credibility at least in certain respects.”

“The Board abused its discretion by improperly crediting expert testimony 
that has multiple material contradictions and that the Board found lacked 
credibility at least in certain respects.”





“Again, [parties] did not express any uncertainty… or encounter any 
apparent difficulty in applying the term to the references.”
“Again, [parties] did not express any uncertainty… or encounter any 
apparent difficulty in applying the term to the references.”



Recyclability Can Be Tested1

New “Subjectivity” Theory Is Improper And Incorrect2

’422 Patent Provides Consistent Guidance3

Dr. Phillips’ Is Consistent With APR Guidance4

Other Courts Agree ’422 Claims Definite5









“Petitioner “chose which grounds…to assert in its 
petition and it chose not to assert th[ese].”
“Petitioner “chose which grounds…to assert in its 
petition and it chose not to assert th[ese].”













“The question whether something is “visually negligible” or whether it interferes with a 
user's perception, however, involves what can be seen by the normal human eye. This 
provides an objective baseline through which to interpret the claims.”

“The question whether something is “visually negligible” or whether it interferes with a 
user's perception, however, involves what can be seen by the normal human eye. This 
provides an objective baseline through which to interpret the claims.”











Recyclability Can Be Tested1

New “Subjectivity” Theory Is Improper And Incorrect2

’422 Patent Provides Consistent Guidance3

Dr. Phillips’ Is Consistent With APR Guidance4

Other Courts Agree ’422 Claims Definite5



“wherein the recyclable shrink label is recyclable with a PET container.” “wherein the recyclable shrink label is recyclable with a PET container.” 



1. A recyclable shrink label comprising:
a heat shrink film…
a light blocking layer…



“wherein the recyclable shrink label is recyclable with a PET container.” “wherein the recyclable shrink label is recyclable with a PET container.” 

Generally clear crystallizable heat shrink films 
(e.g., PET shrink films) are considered 
recyclable if no inks are retained on the film 
after a caustic wash cycle typically used in PET 
reclaiming processes.





“wherein the recyclable shrink label is recyclable with a PET container.” “wherein the recyclable shrink label is recyclable with a PET container.” 







In addition and in direct contradiction, the ‘422 
patent provides that labels meeting “certain 
industry standards, including…APR…PET-CG-
02…can be considered as certifying that the film 
is fully recyclable with the container or bottle.” 
EX1001, at 11:29-53 (emphasis added); EX1047, 
¶31. A POSITA understands when a label meets the 
PET-CG-02 guideline, that “certif[ies]” thelabel is 
fully recyclable, and requires meeting PET-CG-02. 
Id. This is inconsistent with the ‘422 patent 
requirement of “no inks” retained on the film. 
EX1047, ¶32.

Generally clear crystallizable heat shrink films 
(e.g., PET shrink films) are considered 
recyclable if no inks are retained on the film 
after a caustic wash cycle typically used in PET 
reclaiming processes.

According to an embodiment, the labels of the 
present disclosure can meet certain industry 
standards, including for example the Association for 
Plastic Recyclers (APR) Critical Guidance Protocol 
for Clear PET Articles with Labels and Closures 
(PET-CG- 02), which can be considered as 
certifying that the film is fully recyclable with the 
container or bottle.



Generally clear crystallizable heat shrink films (e.g., PET shrink films) 
are considered recyclable if no inks are retained on the film after a 
caustic wash cycle typically used in PET reclaiming processes.

According to an embodiment, the inks utilized in the labels of the 
present disclosure, including the light blocking inks, are designed to 
wash off the film during a reclaiming process allowing the labels and 
containers they cover to be recycled.

According to an embodiment, the labels are free or substantially free of 
inks that cannot be washed off in a caustic wash.





According to an embodiment, the labels of the 
present disclosure can meet certain industry 
standards, including for example the Association for 
Plastic Recyclers (APR) Critical Guidance Protocol 
for Clear PET Articles with Labels and Closures 
(PET-CG-02), which can be considered as 
certifying that the film is fully recyclable with the 
container or bottle.





“[A]bsolute or mathematical precision is not required”“[A]bsolute or mathematical precision is not required”



“[A]bsolute or mathematical precision is not required”“[A]bsolute or mathematical precision is not required”



“[A]bsolute or mathematical precision is not required”“[A]bsolute or mathematical precision is not required”



“[A]bsolute or mathematical precision is not required”“[A]bsolute or mathematical precision is not required”



“[A]bsolute or mathematical precision is not required”“[A]bsolute or mathematical precision is not required”



Recyclability Can Be Tested1

New “Subjectivity” Theory Is Improper And Incorrect2

’422 Patent Provides Consistent Guidance3

Dr. Phillips’ Is Consistent With APR Guidance4

Other Courts Agree ’422 Claims Definite5
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