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REPLY TO PATENT OWNER’S PRELIMINARY RESPONSE (POPR)

The Petition correctly named the Real Parties in Interest (POPR 8-17)

Netlist is incorrect that the Petition “fails to name two real parties in interest:
SEA and Avnet.” POPR 8. SEA and Avnet are merely alleged purchasers or users
of the accused products, and not the real parties in interest, which the Petition
correctly identifies as SEC (Korea) — the Petitioner, “responsible for
manufacturing the Accused [Products]” — and SSI (California), the subsidiary of
SEC (Korea) “responsible for marketing and facilitating sales of [the Accused
Products] in the United States.” EX2033, 3-4; see also Paper 1, 1 (“The real
parties in interest are the Petitioner, [SEC (Korea)], and [SSI (California)]”); Paper
2 (power of attorney recognizing SEC (Korea) as controlling the Petition).

SEA, in contrast, is a different subsidiary of SEC (Korea) that is not
responsible for the Accused Products and instead “focuses on commercializing
Samsung end-user products, such as consumer electronics products and mobile
devices,” which are not accused of infringing the challenged patent. EX2033, 4.
And Avnet, as Netlist admits, is merely an alleged “customer” of the Accused
Products, POPR 14; EX2032, 2, and thus not a “‘true defendant’ in the dispute,” In
re Nintendo of Am., Inc., 756 F.3d 1363, 1365 (Fed. Cir. 2014). Netlist named
SEA and Avnet as defendants to try to establish venue in the Eastern District of

Texas, EX2013, 11 11-12, which Samsung disputes is proper, see EX2033, and is



why SEA and Avnet joined in mirror-image declaratory judgment actions asserting
venue is proper in Delaware, see EX2031-32. In the original lawsuit, before
disputes about venue in Texas, only SEC (Korea) and SSI (California) were named
in Delaware, see EX1129, given they are the only real parties in interest.

Netlist has had in its possession for months — but failed to disclose in its
POPR — declarations confirming the facts above, including the following:

e “SSI [California] is responsible for marketing and facilitating sales of
Samsung HBM and dual in-line memory module (‘DIMM?”) products
in the United States....SEC [Korea] is responsible for manufacturing
the Accused Products, and it does so only outside the United States.”
EX1127, |1 5-6.

e “SEA focuses on end-user products. HBM and dual in-line memory
modules (‘DIMMS’) are stand-alone DRAM components and are not
end-user products. SEA has not designed, manufactured, marketed,
offered for sale, or sold stand-alone DRAM products or imported
them into the United States since at least 2019.” EX1126, 7.

Unsurprisingly, given these facts, Petitioner has consistently named only SEC
(Korea) and SSI (California) as the real parties in interest, and never SEA or any
customers, in over 15 petitions against Netlist over the past four years. See, e.g.,
IPR2022-00062 to -64; IPR2022-00615; IPR2022-00639; IPR2022-00711;
IPR2022-00996; IPR2022-00999; IPR2022-01427 to -28; IPR2023-00454 to -55;

IPR2023-00847; IPR2025-00001 to -02. Netlist points to other petitions naming



SEA, see POPR 14, but they involved different patents and accused products.
Netlist has never argued, in any of the previous 15 petitions over the past
four years, that SEA is a real party in interest under AIT or RPX (despite Netlist
repeatedly naming SEA as a defendant in the related litigation). See id. And the
Board has specifically rejected Netlist’s argument under AIT and RPX that a
customer (such as Avnet or SEA) becomes a real party in interest or privy simply
because Netlist has named that customer as a defendant in related litigation:

Petitioner [SEC (Korea)] contends that it is the real party-in-interest in
this proceeding and that the relationship between [its customer] Google
and Petitioner is nothing more than a ‘standard customer-manufacturer
relationship for the [accused] product’ . . . . Petitioner’s and Google’s
Interests are aligned insofar as they have been accused of infringing the
same patent, but the evidence shows that they are acting independently,
and that Petitioner did not file the Petition at the behest of or on behalf
of Google. . . . Petitioner provides compelling authority that a
manufacturer-customer relationship alone does not establish privity,

even with indemnity provisions.

EX1128, 13, 14, 23 (citing Wi-Fi One, LLC v. Broadcom Corp., 887 F.3d 1329,
1340-41 (Fed. Cir. 2018); WesternGeco LLC v. ION Geophysical Corp., 889 F.3d
1308, 1321 (Fed. Cir. 2018); Samsung Elecs. Co. v. SEVEN Networks, LLC,
IPR2018-01108, Paper 22, at 11 (PTAB Nov. 28, 2018)); EX1100, 3.

There is no basis to permit Netlist to relitigate “real party in interest” and



privity under AIT and RPX now, after so many years and petitions, and after losing
on these issues in the past as shown above. 37 C.F.R. § 42.73(d)(3). Netlist now
argues that SEA is an RPI because “SEA is a . .. parent of SSI,” POPR 12, but that
Is incorrect: “The traditional rule is that mere status as a corporate parent is
insufficient to render an entity an RPI (or even a privy).” Syngenta Crop
Protection AG v. FMC Corp., PGR2020-00028, Paper 8, at 15 (PTAB Sept. 15,
2020). Nor is it sufficient that SEA and Avnet are named as token defendants or
have a customer relationship, as explained above. The relevant factors here are the
opposite of AIT/RPX, given “[m]ost critically” that SEA and Avnet did not “paly]”
Petitioner to “reduce” their “exposure” and given that Petitioner has the “apparent
risk of infringement liability” while they have little to none in comparison. RPX,
IPR2015-01750, Paper 128, at 31; EX1128, 18-19. In sum, Petitioner correctly
named its RPIs and has clean hands, unlike Netlist, see Paper 11, 16-17.

. Petitioner has not advanced inconsistent constructions (POPR 17-22)

Netlist is incorrect that “Samsung presents different claim construction
positions” in district court. POPR 17. Samsung merely served preliminary
indefiniteness contentions in district court, not its “claim construction[s].”
EX2016, 1, 290-94. In any event, that was before the Board’s decisions in Revvo
and Tesla, and Samsung has since withdrawn those contentions, see EX1125, and

Netlist has disclaimed claims 24-28, mooting the issue, see EX1130; POPR 19.
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