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I. Netlist’s retaliatory ITC action has not even been instituted, so the 
Fintiv factors favor this proceeding (DD Reply 1–2, 3–4) 

Netlist is incorrect that “[t]he ITC is the best forum for resolving this 

dispute.”  Paper 17 (“DD Reply”) at 1.  Netlist’s retaliatory ITC action has not 

even been instituted, see EX1124, so “[t]his proceeding is far ahead,” Paper 11 

(“DD Opp’n”) at 17.  Under Fintiv Factor 2, Netlist again focuses on the ITC’s 

potential “hearing and initial determination” dates (assuming institution, which is 

speculative), see DD Reply 3, but Netlist does not dispute that the Board’s Fintiv 

policy focuses on the ITC’s “final determination date,” DD Opp’n 17–18, which 

Netlist does not dispute would be long after the statutory deadline here.  For 

Factors 3 and 4, Netlist complains that Samsung “has not made any stipulation” or 

“agreed to forgo [invalidity] theories at the ITC,” DD Reply 4, but there is no ITC 

action (because it has not been instituted) so there is nothing for Samsung to 

“stipulate[e]” or “forgo.”  Furthermore, Netlist does not dispute that even if the 

ITC action is instituted, the ITC will defer to the Final Written Decision here, “thus 

avoiding inconsistency and promoting efficiency,” DD Opp’n 17, meaning Factor 

1 favors institution.  Netlist points to an unrelated “suit with Micron” scheduled for 

trial on March 15, 2027, see DD Reply 3, but again that is after the statutory 

deadline here, see DD Opp’n 18, and furthermore that suit is subject to a motion to 

dismiss for improper venue so there is no evidence that case has had (or will have) 

any overlap with this proceeding. 
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Netlist also does not dispute that “only 11 of the 28 challenged claims (i.e., 

39%) are at issue in the ITC, see EX2015 at 3 (¶ 7), meaning ‘the additional claims 

at issue here, but not in the ITC proceeding, weigh against exercising our 

discretion to deny institution.’”  DD Opp’n 18.  Nor does Netlist dispute that “[t]he 

large number and wide scope of the patents asserted in the district court [and ITC] 

litigation weighs against discretionary denial, as the Board is better suited to 

review a large number of patents involving diverse subject matter.”  Id. 19. 

Netlist argues that “Samsung is estopped from challenging two of the six 

ITC patents,” DD Reply 1 (referring to the ’523 and ’608 patents), but Netlist does 

not dispute that (1) “the ’523 patent . . . has been stayed in district court for over 

two years (without Netlist filing an ITC action until now), EX1105, showing its 

lack of importance to the parties’ dispute,” DD Opp’n 19, and (2) the ’608 patent is 

the subject of an ongoing ex parte reexam, see No. 90/015,449, which was filed 

months before Netlist’s ITC action and “will be conducted with special dispatch,” 

37 C.F.R. § 1.550(a), meaning it should also beat the ITC.  Netlist argues that the 

“reexam [against the ’608 patent] should…be terminated as an improper serial 

challenge,” DD Reply 2, but omits that the Office specifically considered and 

rejected that argument when it granted the reexam, see No. 90/015,449.  Netlist 

points to no authority for its argument that “the Director should order Samsung to 

confirm that it did not play any role in requesting this reexam,” DD Reply 2, but in 
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any event Samsung can confirm it did not play any role in requesting that reexam. 

II. The Petition correctly named all Real Parties in Interest, unlike Netlist 
(DD Reply 2–3, 4) 

Netlist is incorrect that the Petitions “fail to name all RPIs,” DD Reply 2–3, 

as explained in Paper 16 (filed before Netlist’s argument).  In particular, SEA (a 

separate subsidiary) and Avnet (a third-party customer) are not real parties in 

interest, they are just token defendants Netlist named to try to establish venue in 

the Eastern District of Texas.  See Paper 16, 1–4; EX1127, ¶¶ 5–6; EX1126, ¶ 7; 

EX2033, 3–4; EX1128, 13–14, 18–19.  Thus, Petitioner correctly named its RPIs 

and has clean hands, unlike Netlist, see DD Opp’n 16–17.  Netlist does not dispute 

that “[g]iven [its] lack of money…clearly someone other than Netlist is funding the 

repeated assertion of invalid patents against Samsung, but Netlist has not identified 

who it really is.”  Id.  Instead Netlist argues the PTAB “is not the right forum” to 

address that issue.  DD Reply 4.  But the law requires Patent Owners (not just 

petitioners) to disclose any “real party-in-interest,” see 37 C.F.R. § 42.8(a)(2), 

(b)(1), and Netlist’s evasive response fails to show that Netlist actually complied 

with this requirement, see DD Reply 4, which raises “national security concerns” 

given “Samsung’s critical contributions to this country’s dominance in AI 

technology,” DD Opp’n 17; EX1118; EX2030, 2 (“Opaque investment structures 

have been used by foreign adversaries to gain influence over…U.S. intellectual-

property assets and proceedings….in sectors such as…artificial intelligence….”). 
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III. The Examiner made material errors (DD Reply 4) 

Netlist argues the Examiner made “no material errors,” DD Reply 4, but 

Netlist’s recent disclaimer of several claims shows the opposite, see EX1130.  The 

Examiner “materially erred by allowing claims that clearly lack written 

description,” DD Opp’n 7, and were clearly written “in hindsight to try to cover 

HBM technology” even though “Netlist has never made a single HBM product,” 

id. 9.  Netlist criticizes the “KPop analogy,” DD Reply 4, but otherwise does not 

dispute that the Examiner’s “analysis was materially erroneous” because it relied 

on “hindsight” to pick and choose support from a “laundry list,” DD Opp’n 8–10. 

With respect to obviousness, Netlist does not dispute that during prosecution 

it “rewrote virtually every word of the claim after [the Examiner’s] four searches, 

EX1002, 746–50, but the Examiner never searched for the newly added 

limitations, such as ‘unidirectional,’ despite later identifying that limitation in the 

reasons for allowance, id. 853–62.”  DD Opp’n 14.  Instead Netlist merely repeats 

the argument that “two of the three references…were before the examiner.”  DD 

Reply 4.  But Netlist does not dispute that (1) Shaeffer, which discloses a 

“unidirectional interconnect” — part of the reasons for allowance — was “neither 

cited nor discussed” by the Examiner, (2) “the Examiner never considered the 

combination of Keeth and Shaeffer presented in the Petition,” and (3) the Examiner 

“materially erred by overlooking certain teachings” in Keeth.  DD Opp’n 14–15. 
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CERTIFICATE OF COMPLIANCE 

I hereby certify that this Petitioner’s Authorized Sur-Reply to Patent 

Owner’s Discretionary Denial Request, excluding the parts of the brief exempted 

by 37 C.F.R. § 42.24, complies with the page limits provided by the Board’s email 

on December 16, 2025, which stated:  “Patent Owner is authorized to file a 4-page 

reply in PGR2025-00071, IPR2025-01402, and IPR2025-01431, due no later than 

Thursday, December 18, 2025, limited to addressing the below matters in 

Petitioner’s Opposition to Discretionary Denial.  Petitioner is authorized to file a 4-

page sur-reply, due no later than Monday, December 22, 2025.”  EX3101. 

 
Dated:  December 22, 2025   /Eliot D. Williams/   
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Washington, D.C. 20001 
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CERTIFICATE OF SERVICE 

Pursuant to 37 C.F.R. § 42.6(e), I certify that on this 22nd day of December, 

2025, Petitioner’s Authorized Sur-Reply to Patent Owner’s Discretionary 

Denial Request was served by email on the following counsel for Patent Owner: 

Richard M. Bemben (Reg. No. 68,658) 
STERNE, KESSLER, GOLDSTEIN & FOX PLLC 
1101 K Street NW, 10th Floor 
Washington, DC  20005 
Phone: (202) 772-8549 
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Richard C. Kim (Reg. No. 40,046) 
NETLIST, INC. 
111 Academy Way, Suite 100 
Irvine, California  92617 
Phone: (949) 679-0124 
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Raymond K. Chan (Reg. No. 66,164) 
NETLIST, INC. 
111 Academy Way, Suite 100 
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Francisco A. Rubio-Campos (Reg. No. 45,358) 
NETLIST, INC. 
111 Academy Way, Suite 100 
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