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Whirlpool’s discretionary denial request should be denied. Its choice to add
yet another related patent to the parallel litigation does not insulate all asserted
patents from review, nor does it outweigh the Office’s interest in considering this
post-grant review petition, filed two months after the patent’s issuance, on its merits.

I. THE ADDITION OF THE ’422 PATENT TO THE PARALLEL
LITIGATION DOES NOT JUSTIFY DISCRETIONARY DENIAL

Whirlpool asserts “there will be significant overlap of issues involved in
litigating the *422 Patent,” which it believes supports discretionary denial. PO Reply
in Support of its Discretionary Denial Briefing (“PO Reply”) at 1.! But because the
’422 Patent was recently granted, any soon-filed challenge to it would be for post-
grant review, not inter partes review. As the Office has recently explained in a
precedential decision, petitions for post-grant review (like the instant petition) “are
favored” and thus weigh against discretionary denial—even in circumstances where
“it 1s unlikely that a final written decision . .. will issue before” the district court
trial. Paper 10, Multi-Color Corp. v. Brook & Whittle Ltd., PGR2025-00025
(P.T.A.B. July 16, 2026) (precedential).

Whirlpool’s assumption that the district court would necessarily deny any stay
motion is unsupported. Whirlpool’s one cited case indicates only that the Eastern

District of Texas may deny a stay where the Office institutes review on less than all

' To be clear, when it filed its opening brief, Whirlpool had already moved to add
that patent to parallel litigation—and could have addressed the impact of its addition.
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asserted patents, but Samsung expects to challenge the 422 Patent too, placing every
asserted patent before the Office. As Samsung explained, Judge Payne has a
favorable record of granting stay motions filed before the Markman hearing, even
where the final written decision would issue after trial. See, e.g., Order, Harbor
Island Dynamic, LLC v. Samsung Elecs. Co., Ltd., No. 2:24-cv-00140-JRG-RSP,
Dkt. 81, at 4 (E.D. Tex. May 19, 2025). Whirlpool’s assertion that “the District
Court is very unlikely to stay the case,” PO Reply at 2, is thus both speculative and
demonstrably false.

At bottom, Whirlpool seeks to leverage its recent assertion of the 422 Patent
in district court to insulate all asserted patents from review. If Whirlpool were
correct, any patent owner could immunize its patents from post-grant challenges by
simply staggering its assertion in parallel litigations. Whirlpool cites to no statute or
precedent to justify such gamesmanship, nor could it. Instead, as the Office has
explained, “it is an efficient use of Board resources to address” patents with related
or overlapping issues together. Padagis US LLC v. Neurelis, Inc., IPR2025-00464,
Paper 12, at 3—4 (P.T.A.B. July 16, 2025). Indeed, an expected petition for PGR of
the *422 Patent would actually weigh in favor of institution, not against it.

II. CONCLUSION

Whirlpool’s supplemental briefing does not demonstrate that the totality of

the factors weighs in favor of discretionary denial. Its request should be denied.
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